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ANTITRUST AND MONOPOLY PROBLEMS 


TUESDAY, JUNE 7, 1955 


Howse or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
CoMMITTEE ON THE J UDICIARY, 


Washington, D.C. 


The subcommittee met, pursuant to adjournment, at 10:10 a. m., 
in the Caucus Room, Old House Office Building, Hon. Emanuel Celler 
(chairman) presiding. 

Present: Representatives Celler, Rodino, Fine, and Scott. 

Also present: Herbert N. Maletz, chief counsel, and Kenneth R. 
Harkins, cocounsel. 

The CuatrmMan. The meeting will come to order. The Chair wishes 
to state that he has read in the New York Herald Tribune this morning 
that Attorney General Herbert Brownell, Jr., announced that the 
Government will not settle, except by consent decree, its antitrust 
suit against the American Newspaper Publishers Association. Mr. 
Brownell said : 

The Antitrust Division has no intention of settling any pending cases without 
the entry of the consent decree. There could be no effective enforcement of any 
agreement unless it is made a matter of record by entry of such a decree. 

I am very happy to note for the record this statement of Mr. 
Brownell. This statement is contrary to a previous announcement 
attributed to Mr. Brownell, as was reported in the New York Herald 
Tribune which I read yesterday morning. We now have the definite 
statement of Mr. Brownell that there will be no antitrust suits settled 
without the entry of some decree. 

Our first witness this morning is Mr. Abraham Multer, a distin- 
guished Representative from my own State of New York and a fellow 
Brooklynite for whom I have the highest and most affectionate regard. 


STATEMENT OF HON. ABRAHAM J. MULTER, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK 


Mr. Murer. Thank you, Mr. Chairman, for those kind remarks. 
I want to thank the subcommittee for asking me to attend here and 
state my views in connection with this very important subject. I am 
very happy to accept the invitation and to participate in these impor- 
tant public hearings before this subcommittee. 

Our Nation is witnessing an unprecedented deluge of business 
mergers and consolidations in industry and banking. The general 
public is beginning to wonder what this trend portends. The public 
is asking: “How far will this trend go?” “If the trend is unchecked, 
will the effect of the mergers drastically alter our economic structure?” 
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“In the event of a deep recession or depression, will there be a clamor 
for Government ownership and operation of these giant business cor- 
porations ¢” 

In view of the potential gravity of these problems, this committee 
is to be congratulated on embarking on an intensive study of various 
angles of our antitrust and antimonopoly laws. I assume that this 
committee will address itself also to the question of the administration 
of existing laws. From some of the statements and reports presented 
in these current hearings, it would appear that some of those entrusted 
with the enforcement of the laws are not in sympathy with the philoso- 
phy behind the antitrust statutes, which were enacted to protect the 
public interest, while others are completely opposed to it. 

I hope the committee not only clarifies the law so that the courts 
know what the congressional intent is, but strengthens the agencies 
to compel enforcement thereof. 

I might say the testimony adduced before the Banking and Cur- 
rency Committee and the Small Business Committee, both of which 
committees I happen to be a member of, shows the same trend. Per- 
sons in high public office are completely out of sympathy—persons 
who are supposed to be enforcing these laws and carrying out the 
intent of Congress, are completely « out of sympathy with the intent of 
the 1: aws as they are upon the books, so not only must we look to whether 
or not the laws must be strengthened, but what, if anything we can 
do to strengthen the proper sympathetic enforcement of the intent 
thereof. 

The Cuarrman. I presume you mean the Federal Trade Commis- 
sion and the Department of Justice when you speak of authorities. 
And with regard to banks, in which you are interested because of your 
membership on the Banking and Currency Committee, you include 
also the Federal Reserve Board, the Comptroller of the Currency, and 
possibly the Chairman of the Federal Deposit Insurance Corporation. 

Mr. Mutrer. All of them including the Federal Deposit Insurance 
Corporation. That Corporation has very important functions under 
the law which, if exercised, could at least have ¢ a tendency toward pre- 
venting these bank mergers. After all, it is the insuring agency. 
The Federal Deposit Insurance Corporation’s main purpose is to pro- 
tect the public and the depositor. And it does not protect the de- 
positor and the public when all it does is automatically say, as it does 
in many instances, “We have no objection to this merger. Mergers 
are good.” 

The Cuarrman. There have been upwards of 350 mergers of na- 
tional banks in the last few years. Do you know of a single instance 
where a merger was rejected by the Comptroller of the Currency, or 
any effort made by the Federal Reserve Board to disapprove or to 
advise against a merger? 

Mr. Mutrer. I believe your record as developed up to this point 
shows there has not been a single instance where the Federal Reserve 

Board indicated its opinion that a mer ger should be disapproved, nor 
has the Comptroller of the Currency, who has the sole right to say 
yes or no as to the approval of national bank mergers, in a single 
instance said no, and not a single instance where the "Federal Deposit 
Insurance Corporation has said no. 

Now, let me indicate this further. You cannot expect anything 
different from those three agencies because they are completely out 
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of sympathy with the intent of the law to see to it that these bank 
mergers did not lessen competition between banks. You will find all 
sorts of excuses given as to why this merger is a good one and that 
consolidation is a good one. Never once did they come up with a 
reason as to why the public interest would be best served by stopping 
the merger or the consolidation. 

Mr. Maerz. Congressman, do you think the law needs strength- 
ening on the basis of what you have said? 

Mr. Mutter. I think it needs strengthening in some very important 
respects. I know how difficult the problem is of putting into llow. 
language, standards that should be followed by the agencies in follow- 
ing out the intent of the Congress, but it is essential in my opinion 
that something be done along that line. 

Now, the language which appears in the antitrust laws is that 
the— 


The Cuatrman. May I help you? Any merger that would sub- 
stantially lessen competition in any section of the country shall be 
prohibited. 


Mr. Mutter. Yes. Those are the precise words that I wanted to 
put in the record: “Tend to substantially lessen competition.” 

Now, everybody will come before your committee and say, “That is 
a good purpose, that is a good intent.” And when the members of 
the executive departments and the representatives of the Federal 
Reserve Board come before my committee or your committee, they 
will tell you, “This is very good, this is good public protection, this 
principle as enunciated is very fine.” 

When you look for the specific instances of what they are doing, 
you find their official conduct shows them to be completely out of 
sympathy with that principle. 

The Cratrman. Now, in that connection, so as to eliminate any 

doubt about the Celler Anti-Merger Act, an amendment is pending 
before the Judiciary Committee of the House—the Judiciary Com- 
mittee of which I am a member and chairman—a bill to include the 
word “banks” in the Celler Anti-Merger Act. There is some question 
as to whether or not banks should be included. 

I take it you would be in favor of such an amendment ? 

Mr. Murer. Very much so. I do not remember the exact language 
but I believe that amendment, by adding the word “banks,” the exist- 
ing statute will then be made to preclude the acquisition either of 
stock by purchase, or exchange, or the acquisition of assets by the 
banks, the same as it is pr ohibited to industrial and business firms. 

The CuHatrman. That is correct. That is the purpose of the 
amendment. 

There are also two bills pending before your committee which I 
have offered: H. R. 2115 and H. R. 6405, concerning bank mergers. 
Can you tell us what has happened to those bills since they have been 
before your committee ? 

Mr. Mutrer. They are presently on our committee calendar. T am 
very hopeful we will get hearings on those bills in the near future. 
I hope before this session of Congress ends. 

As you probably know there are several statutes that have dead- 
lines which must be met, where laws are expiring, so we have had to 
lay aside important business to conduct the hearings with reference 
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to extension of existing laws that are expiring. That has nothing 
to do with your bank merger bill. 

But, among other things in direct line with your bank merger 
bills is the bank holding company bill, which after very extensive 
hearings, our committee has reported out. We attended before the 
Rules Committee last week and we will be there again today, in order 
to get a rule on that bill. 

Now, that bill is a very important piece of legislation, in accord 
with the need to stop these consolidations and concentrations of 
banking facilities which are to the detriment of the public interest. 
If we do not enact such legislation—and I do hope that your com- 
mittee will lend its support to that bill when it reaches the floor— 
if we do not enact legislation of that kind we are in very serious 
trouble, because even with the enactment of your bank merger bill 
you will have this evasion still available through the process or 
means of a bank holding company, of concentrating the banking and 
financial power of the country in small groups. That is what the 
bank holding act is intended to regulate. 

Mr. Maerz. Do you feel that if the laws were administered with 
regard to congressional intent, some of the mergers would have been 
blocked ? 

Mr. Mutter. I cannot believe that every bank merger that has been 
proposed and approved is in the best interests of the public or for the 
convenience and necessity of the public. 

Take for instance what happened in the city of New York. The 
Chase National Bank and the Bank of Manhattan & Co. merged. You 
are given any number of excuses as to why mergers should be ap- 
proved. 

The Cuarrman. Do you have the assets of those banks ? 

Mr. Mutter. Yes. 

The Cuairman. Just read them. 

Mr. Mutrer. The Chase National Bank had total assets of just 
under $6 billion. I will put this in the record if you will permit me 
to, with the exact figures, but I think at this moment it is better to 
round them out so you can get the picture. 

Chase National Bank before the merger had total assets of just 
under $6 billion. The Bank of Manhattan & Co. just before the 
merger had total assets of over $1,600 million. The resultant merged 
bank, Chase-Manhattan Bank, now has over $7.5 billion of total assets. 

The CuatrmMan. Now, would you not say that the Chase National 
Bank, which was absorbed, incidentally, by the Bank of Manhattan 
Co.—Chase gave up its national charter—wouldn’t you say that the 
Chase National Bank was a powerful, independent competitive insti- 
tution to the Bank of Manhattan & Co. ? 

Mr. Mutter. There is not any doubt about it. 

The Cuarrman. And would you not say that there was a substantial 
lessening of competition ? 

Mr. Mutrer. All you need to do to prove your point is to look at 
the classified directory of the Manhattan telephone book, and note 
the bank offices of the Chase National Bank before the merger, and 
those of the Bank of Manhattan Co. before the merger, and unless 
those people who are in charge of the new merged bank are out of 
their minds, some of those offices will be eliminated. They are not 
going to have one office on one street corner in New York and another 
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directly opposite or just around the corner. There is no need for such 
facilities. So many of those branches adjacent or near one another 
must go out of business. 

Let me point out what is worse than that. Taking the facilities and 
personnel and putting them in one office instead of two, is economically 
sound, but what about Mr. Businessman around the corner? These 
two banks each could very easily have lent the average businessman in 
the neighborhood of any of their branch banks substantial sums. 
Let’s take a businessman whose assets are $500,000, net. On the basis 
of his past history and his projected business he is entitled to a credit 
of $100,000. He was banking in both Chase Bank and Bank of Man- 
hattan. Each bank gave him $50,000, because neither wanted to give 
him $100,000, even though he is entitled to a total of $100,000. There 
is no question now, of whether they can lend the $100,000. They can 
easily do it, and more. But each loan officer of each of these independ- 
ent banks says to Mr. Businessman, “We will give you a line of credit 
up to $50,000. * That is good banking. Then the two banks merge. 
His loans come due and he goes in to renew them and they say, “Oh, 
I am sorry, but your line of credit is only $50,000.” 

He must now go looking for another banking organization that will 
give him the other $50,000. Because with the 2 banks combined into 
1, the loan officer is still going to say, “All I want to go in for with 
your company is $50,000.” 

The CuatrMan. That difficulty is exacerbated by the fact that these 
branches go throughout the length and breadth of the city, so what 
you say for that particular neighborhood would apply to many other 
neighborhoods in the area called New York C ity. Would not that be 
a substantial lessening of competition in the area known as New York 
City ? 

Mr. Mvutrer. There is not any doubt about it. If they have not 
closed any of these branches of ‘Chase Bank and Manhattan Co., it 
is because they have not gotten around to it yet. But whether they ‘do 
or not the customer only has 1 bank where he had 2 before. 

Take the Brooklyn Trust Co. in our own Borough of Brooklyn. It 
had 1 or 2 offices in Manhattan but it was mainly concentrated 
in Brooklyn and had many branches there. When it merged most of 
those branches were closed up. There was no need to compete with 
themselves. This business that you are told by some of our banking 
officials, that when you have 2 branches instead of 1 branch of 
the same bank, the branches compete with each other is utter non- 
sense, because there is a loan committee—after all, there are only two 
ways that the bank can make any real money. One is on Government 
securities, buying and selling Government securities—and, of course, 
on the interest return—and the other is lending money. That is their 
business. Credit is their commodity, and they “make their profit from 
the interest they get on the loans they place. But you have in each of 
these big institutions a loan committee in the main office laying down 
policy and while a branch office may have a limit that it can go to, 
depending on the size of the bank and the neighborhood—$2,0U0, 
$5, 000, $10,000, maybe in some instances $ 0,000, that the loan officer 
in the branch bank can extend without going to his main office. When 
he gets beyond that point—and the substantial loans are all beyond 
that point, he must go downtown and downtown establishes the policy 
and the main office does not care whether the man is next door to 
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the Worth Street branch or next door to the Times Square branch. 
The man downtown in the main office will say what he shall get. 

The Crarrman. Those two banks were not in the control of the 
Federal officials. The jurisdiction of those banks was in the superin- 
tendent of banks of the State of New York. Do you believe he is at 
fault for failure to negate those mergers ¢ 

Mr. Mutrer. In those instances, the authority was vested in the 
State banking authority, but if the law needs amendment so as to tell 
the Federal officials—officials of our Federal Government that they 
have to stop these things, then let us write it into the law. I think 
they could have stopped it. 

The Cuarrman. That is exactly what my last bill does, H. R. 6405. 
It does not take away jurisdiction from the Federal Reserve or the 
other Federal authorities in a case of a merger of that character. 

You see, the Chase National Bank and the Bank of Manhattan Co. 
got State approval and became a State bank. I do not think they 
were so anxious to give up the word “national” as part of their name, 
but they were required to comply with the State law as well as the 
Federal law, so they went in and became a State bank. 

The Cuatrman. It was more than that. There were some peculiar- 
ities in the charter of the Bank of Manhattan Co. which required the 
unanimous consent of its stockholders. 

Mr. Murer. That is right. 

The Cuarrman. And that was an obstacle they could not get around. 

Mr. Mutrer. So they gave up their national bank charter and be- 
came a State bank ? 

The Cuairman. That is right. 

Mr. Murer. But they were members of the Federal Reserve Sys- 
tem and the new bank also is. They were both members of the Fed- 
eral Deposit Insurance Corporation. The merged bank also is a mem- 
ber. So the Federal Deposit Insurance Corporation could have done 
something about. So could the Federal Reserve Board, which is 
charged with the duty of preventing monopolies and trusts in bank- 
ing—when the antitrust laws were originally written, the Congress 
very properly said, “Banking is a peculiar industry unto itself. Let’s 
not place that jurisdiction in the Federal Trade Commission with all 
the industries and manufacturing companies and business enterprises ; 
let’s keep them separate.” So Congress vested jurisdiction in the 
Federal Reserve Board to prevent bank monopolies and bank trusts. 
But the Federal Reserve Board has done nothing to carry out the in- 
tent of the Congress as written into that law. 

The Cuamman. Will you go on with your statement, Mr. Multer? 

Mr. Mvuurer. May we make a part of the record at this point, the 
Data on Assets and Deposits of Merged Banks in the New York City 
Area. 

The CHarrman. We have that in the record. 

Mr. Mvutrer. Then I will not burden the record with it. 

The CuarrmMan. Excuse me. We had read from it, but we will put 
that in the record at this point. 

Mr. Murer. Fine. 
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(The document referred to follows :) 


Data on assets and deposits of an banks in New York ae area 








| Total assets Total deposits 
Name ae ~ - ii ——— piconcemnen 
| Date Amount Date Amount 
| ¥ —_ 7 ral -. S il % = 
Chase National Bank. aineeccccenasa] Sais. aay See $5, 908, 131, 518 | Dee. 31,1954 $5, 378, 938, 699 
Bank of the Manhattan Co gc nial kckatn 1, 668, 200, 344 | .do........| 1,479, 558, 213 
Chase Manhattan Bank (formed wy the 2 
above, Mar. 31, 1955) __ ‘ .| Mar. 31,1955 | 7, 596,575,718 | Mar. 31,1955 | 6, 865, 133, 336 
National City Bank of New York_. all Dec. 31,1954 | 6, 323,104,786 | Dec. 31,1954 | 5, 639, 188, 380 


First National Bank of the City of New | 
: |-- 


ee Se ee ’ i .do | 713, 252, 770 peilllinien } 556, 493, 645 
First National City Bank of New York | 
(formed by 2 above, Mar. 30, 1955) - Mar. 31,1955 | 7,082, 386,485 | Mar. 31,1955 | 6, 250, 879, 365 
Bankers Pe ne Co Dec. 31,1954 | 2, 279, 456, 084 Dec. 31, 1954 2, 028, 542, 720 
Public National Bank & Trust Co. “of | | | 
New York Bice siis 564, 344,125 | do__.- 507, 490, 150 
Bankers Trust Co. (formed by 2 above, | 
Apr. 8, 1955) ‘ ‘ 2, 843, 800, 209 | 2, 536, 032, 870 
Chemical Bank & Trust Co.......---- June 30, 1954 | 1, 949, 723, 868 June 30,1954 | 1, 747, 677,896 
Corn Exchange Bank Trust Co do........| "882, 205,902 |.....do... _.| "774, 796, 287 
Chemical Corn Exchange Bank shennan ad 
by 2 above, Oct. 15, 1954) __ “ Dee. 31, 1954 2, 901, 737, 163 | | Dec. 31, 1954 2, 624, 475, 494 


Mr. Mutrer. I have been watching this concentration trend during 
my years of service on the Banking and Cur rency Committee and the 
Small Business Committee of the House. I have traveled through 
most of the country and have had an excellent opportunity to study 
the effects of the merger movement on small and medium-sized firms. 

Our Small Business Committee has listened to the stories of many 
hundreds of businessmen, in many communities in many States. Iam 
sorry to relate that the picture is very discouraging. The growing 
number of failures as reported by Dun and Bradstreet is an index of 
what is happening in this important segment of our economy. The 
general feeling is that the Small Business Administration has done 
very little to alleviate their plight. 

T he Congress might take a lesson from the Canadian and British 
experience in this matter of providing equity capital to firms unable 
to float securities on the market. 

And lest I be misunderstood, let me interpolate, there: Unless we 
stop these bank mergers, we will very soon get to the point where 
England has arrived, and that is one thing I do not want to see copied 
in this country, and I am sure very few bankers want to see copied 
in this country 

You will probably remember that in 1946 the Bank of England was 
nationalized. That is what happened in England. It happened in 
France. As a matter of fact, even before it happened in either Eng- 
land or France, the Communists in Russia, when they took over, 
showed how it could be done. One of the first things they tried to 
do was to take over all business including banking and insurance. 
It all came to a standstill. So what did they do? They gave it back 
to private enterprise and let private enterprise unify ‘each industry 

and each trade. Then after it was unified in private hands, they 
stepped right back in again and took it all over 

Now, E ngland and France have followed that very bad theory of 
socialization or nationalization of their banks. The same thing is 
going to happen in this country if we do not stop these bank mergers 
and these bank holding companies from growmg as they are con- 
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tinuing to grow and have been for many years. I think that is the 
last thing in the world any good American would want to have 
happen here. : 

While I am deeply interested in all phases of the problem with 
which this committee is wrestling, I shall devote my remarks, more 
especially, to the banking phases of the merger movement. 

The newspaper headlines in recent months have told the story in a 
dramatic manner. Let me give you some cold, disturbing facts about 
the general concentration trend in the banking business. The recent 
report of the Federal Reserve Board shows the picture very clearly. 

As of June 1954, the 100 largest commercial banks held approxi- 
mately 46 percent of all the assets of all the commercial banks in the 
country, more than 14,500 in number. 

Four hundred and thirteen commercial banks, each with $50 million 
or more deposits, control 63 percent of all the assets of the 14,500 
insured commercial banks in the United States. 

Contrast these figures with the picture and status of small banks. 
A small bank is defined as one having $2 million or less of deposits; 
there are 4,850 such commercial banks. They hold a mere 3 percent 
of the total assets of all commercial banks. The large banks quite 
naturally have the bulk of the outstanding loans. In 1951, some 
200 large banks accounted for 60 percent of all the loans made by 
commercial insured banks in the country. 

Having in mind the old adage that credit is the lifeblood of our 
free enterprise system, translate these figures into human values. 
Or as the former chairman of the Banking Committee, Representative 
Jesse P. Wolcott, now its ranking minority member, said: “Whoever 
controls the lifeblood of the economy, controls the economy.” In the 
light of what I just pointed out, based on Federal Reserve reports, you 
decide who controls the economy. 

I might also ask: “Which group in our society has the greatest in- 
fluence in shaping the economic policies of our Federal and State 
governments ?” 

For example, there is the Bankers Trust Co., of New York City, 
which absorbed such large and well-managed banks as the following: 
The Title Guarantee and Trust Co.; the Public National Bank; the 
Lawyers Trust Co.; and a few suburban banks of lesser assets. 

Thus, several sizable independent and sound banking institutions 
disappeared from the scene. Certainly the merger of the Chase Na- 
tional and the Bank of Manhattan was no rescue operation. Both of 
these banks were powerful institutions before the marger, and able 
to operate satiate as separate entities. 

You probably have been told or will be told by the Federal Deposit 
Insurance Corporation and possibly the Comptroller of the Currency, 
that many mergers are rescue operations. Ask him to point out to 
you a single instance where such a rescue operation was not made to 
the advantage of the merging institutions. 

In other words, there have been, from time to time, some weak 
banks, and the FDIC, or the Comptroller of the Currency stepped 
in and siad, “Now, you just cannot go on this way.” So FDIC took 
out of that bank its worthless or doubtful assets and called in another 
good, solvent, going bank and said, “You take over the good assets” 
and that is what happened. 
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In every one of those instances, while the weaker bank continued 
to operate as a part of the bigger bank, the bigger bank made a very 
substantial profit on the ion. Whatever losses there were, were 
absorbed by FDIC. 

The Cuarrman. In other words, it took all the cream and none of 
the milk? 

Mr. Motrer. That is quite right. In fact, whatever milk seemed to 
be turning sour was dumped into FDIC, which then continued to 
liquidate the assets for whatever it could get, and absorb the loss. 

Now, please do not misunderstand me. I do not mean to imply 
for 1 minute that FDIC is weak, or that our banking system is getting 
weak, but this kind of business can weaken or destroy any goo 
organization or institution, even if it be Government controlled. 

The resultant Chase-Manhattan Bank became the second largest 
bank in the United States. A big merger begets a bigger merger. 
Not to be outdone by the Chase-Manhattan combination, the National 
City Bank, which had been No. 2 in the country, announced it would 
take over or merge with the First National Bank. Seeking to regain 
its former leadership, in size, other acquisitions by National City 
will doubtless follow. 

Since mergers beget the passion to be No. 1, with the power that 
goes with it, and, of course, the prestige, there necessarily and logically 
follows the urge to ultimately set up a single monopoly enterprise 
which in due time is bound to be taken over by the State. Independent 
banks are swallowed up; the public interest is lost sight of and sacri- 
ficed in the merry chase for top leadership in banking and in industry 
generally. 

Nor must we think that these New York City bank mergers are a 
unique and special case arising from extraordinary local market 
situations. 

Let me here give you a brief quotation from the testimony as pre- 
sented to us by a banker, a very distinguished citizen from the State 
of Georgia, who attended and testified before the Banking and Cur- 
rency Committee. Listen to what he had to say. I am quoting, now, 
from page 174, of the hearings before the Committee on Banking and 
Currency of the House, on H. R. 2674, which is the bank holding 
company bill, which will shortly be before the Congress. I now 
quote from Mr. Peters: 

Fifty years ago, they had in Georgia six clearinghouse banks—all in Atlanta. 
During that period of time, two additional banks have been organized. Had they 
all remained in business, we would today have 8 clearinghouse banks in the city 
whose population has grown at least 4 times and whose industry has grown many 
times. But we don’t have eight banks. We have just four banks, now. Four 
banks in the meantime have disappeared through consolidation, mergers, or sales. 
And I think those who are familiar with banking in general know that this is 
true throughout the Nation. 

And he goes on along the same line, to point out the dangers at- 
tendant upon these bank mergers. 

In Philadelphia, the same sort of merger took place when the famous 
Girard Trust Co., among the 100 largest banks in the country, merged 
with the Corn Exchange National Bank & Trust Co., which was also 
a very substantial institution. 

In Pittsburgh, a few years ago, the famous Mellon National Bank, 
which had grown large and strong through many previous absorp- 
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tions, merged with the Farmers National Deposit Bank, also no mere 
pygmy. 

The Cuarrman. Again you have the situation in Pittsburgh where 
the Farmers National Deposit Bank was a very substantial, strong, 
competing bank, and it was swallowed up by the Mellon National. 
That certainly looks like a substantial lessening of competition. 

Mr. Mutrer. There is no doubt about it. 

I suggest most respectfully, Mr. Chairman, that you might ask the 
Comptroller of the Currency to submit to you a list of all of the 
branches that were in operation at the time of each of these mergers 
by the two banks that were merged in each instance, and give you a 
current statement of how many branches the merged bank is operating 
today, and note how the competition has very substantially been 
lessened in each of these instances. Anyone who just took the time 
to look at the situation before the merger took place would have been 
compelled to conclude that that would be the inevitable result of these 
mergers; a lessening of competition. 

I know they will come in, if they have not already done so, and tell 
you, “These big banks must merge and become bigger so that they 
can compete with the big loans made by the insurance companies.” 

I do not think that this Congress is concerned with whether or not 
a big bank can get big enough to compete with an insurance company. 
They have been able to do it successfully in the past by making joint 
loans, participating loans, where several of the banks would get to- 
gether and each take a piece. It is much sounder in my opinion, as 
lending policy, for 1 bank not to take a $500 million loan, but rather 
to have 5 banks join in participating, each taking $100 million of the 
$500 million. 

This competition they talk about as the reason why they approve 
the merger of these banks is not to continue the competition within 
the banking circles for the benefit of the businessman, or the average 
businessman, it was the desire of the banking authorities to go along 
with the interest of the big banks to merge so they can compete with 
the insurance companies. 

The Cuatrman. Is the argument that they need a greater amount 
of assets and therefore merge in order to compete with insurance com- 
panies sound¢ An insurance company does not make short-term 
banking loans. They do not accept banking paper, which is usually 
18 months. Long term loans are usually made by the insurance com- 
panies. They are usually made in the form of debentures or similar 
evidences of debt. In many instances those loans are 20 years, 15 
years, and 10 years. The bank cannot make such a loan unless it is 
willing to constantly renew the paper. 

Mr. Muvrer. That, sir, has been the traditional method of carrying 
on lending operations by our banks. But our banks are no longer 
satisfied to carry on in that traditional manner. 

As a matter of fact, I believe it was only last week they pushed 
through in the other body of the Congress a bill permitting banks to 
lend on 20-year mortgages. Now, I noticed nothing about any hear- 
ings being held on that bill there. I do hope the bill will come before 
my committee in this House and we will have very extended hearings 
to show and develop that that idea and that proposed bill is just an- 
other move by the big bankers of the country to concentrate the bank- 
ing monopoly in the hands of the few. There is no reason why a 
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bank which has, as its main asset, demand deposits should be permitted 
to invest demand deposits in 20-year mortgages. It is something en- 
tirely revolutionary in my mind, so far as banking policy is concerned, 
and I think it is very dangerous ‘and very bad. 

You see the trouble is that these big-money people of our country 
have now been rehabilitated to the point that they have forgotten that 
they ever had a depression in this country, they have forgotten that 
their paper profits vanished in thin air in the depression. They are 
trying to build up to that situation again and they will if we do not 
stop them. I think, regardless of what they may do with their own 
money and the risks they may take with their own money, we must 
see to it that they do not take any unwarranted risks with the public 
money. That is what they will do if not curbed. 

We are accustomed to think of mergers and consolidations occur- 
ring during periods of depression. Here we are witnessing mergers 
taking place during a period of great business activity and booming 
prosperity. 

Can it be due to anything but a passion for power that accom- 
panies bigness? If it is the desire to possess and use power, then we 
must in the public interest look into the effects of that power on the 
rest of the economy. 

It is often said, by way of justification of consolidations, that in 
these days of big enterprise we need bigger banks. As a matter of 
fact, successful large business corporations were always able to es- 
tablish lines of bank credit to meet their short-time requirements. 

A few years ago the press reported how General Motors borrowed 
hundreds of millions of dollars from a group of banks. Thousands 
of firms have developed multiple banking connections just the way 
they float their bond and stock issues through underwriting syndi- 
sates and investment houses. 

Moreover, large successful firms, in recent years, have built up very 
large cash reserves from undistributed high profits, accelerated de- 
preciation allowances, and other financial defense and national se- 
curity devices. 

If capital is needed for long-term investments in expansion of 
plant and equipment, these giant corporations rely on a stock issue, 
as seen of late in the case of a number of companies, including Gener al 
Motors and Ford. Then there are the insurance companies with 
huge surpluses to invest, who stand ready to buy large blocks of 
stock, or make direct loans to business corporations. 

I appreciate the fact that there are occasions when the shift of 
population in a banking area may make it necessary for a bank to 
make a shift in its pattern of operations. For example, branches 
may be needed to serve the suburban population. A large city bank 

may acquire a bank, equally large, that has in oper ‘ation many 
branches in the desired area. It is understandable that two such 
banks might very well merge. 

This has actually happened in the New York metropolitan area. 
Banks without branches find it wiser to merge than to make large 
investments in the erection of branch bank buildings: and desirable 
locations are not always available, except at exorbitant prices. 

The Cuatrman. An example of some of the things you indicated 
is in the National City Bank absorbing the very large First National 
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Bank of New York. Can you conceive any real reason, except 
enrichment to the stockholders, for the merger of that bank? 

Mr. Muvrer. It was certainly not a rescue operation, it was not 
an operation to gain additional branches. It was solely the desire 
to be bigger, to have more capital, to have more assets and be able 
to make even larger loans. The First National Bank was reputed 
to have a policy of not taking any single depositor unless he main- 
tained a daily balance of $200,000. Now, that is not small banking. 

The Cuamman. So that was an elimination of a very powerful 
and strong competitor of the National City Bank? 

Mr. Murer. Yes, of course. 

The Cuamman. Did not the Comptroller of the Currency imply 
that merger created more competition instead of lessening competi- 
tion ¢ 

Mr. Muvrer. I suggest you invite him back and ask him what 
competition and ask him to indicate how they are handling their 
applicants for loans and the depositors of the First National Bank. 
Ask him to supply to you, in confidence, if you will; obtain it by 
numbers- 

The CHarrmaNn. We did ask all those questions. 

Mr. Mutrer. Good. Then we are thinking along the same lines. 
You will find, without disclosing any confidences, that the big deposi- 
tors in the First National Bank were getting loans there and were 
getting loans in National City. If they were not getting them in 
National City, they were getting them in Chase National Bank. 

The only result that could come from that, other than the bigness 
of the giant now created, is to destroy competition. I say, not lessen 
but destroy competition. 

Mr. Fine. I remember, Mr. Multer, the Comptroller of the Cur- 
rency did state there was no lessening of competition by reason of 
that merger of the First National Bank. 

Mr. Mutter. I read that, Mr. Fine. If I had been sitting in your 
seat at the time, I would have asked him to explain that. 

The CHarrman. We covered that very thoroughly, but as I said 
before, the answers were very unsatisfactory and even naive. 

Mr. Mutter. I clipped this from the New York Times of Thurs- 
day, June 2d, and it is typical of what I say is the thinking of those 
= high Government places, charged with the duty of enforcing these 
aws. 

This is what Edward F. Howrey, Chairman of the Federal Trade 
Commission said: 





Some mergers are good because they strengthen competition. 


He cited the recent merger of Willys-Overland and Kaiser-Fraser 
as providing more competition for the three big auto makers. 

And then he goes on to say the major compelling reason for mergers 
is the desire of companies to increase their capacities without creating 
new competition. 

Now, how can he be right in both instances? You do not lessen 
competition when the desire behind the merger is to increase capacity 
without creating new competition. 

Mr. Fine. They mean competition between the big banks. 

Mr. Mutrer. I think what they mean without saying it is the desire 
behind these mergers is to destroy competition. I go further than 
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the language of the statute. The desire for these big mergers is not 
to lessen competition, it is to destroy competition. 

The CuairMaN. It is the coming into being of a new cult. It is 
called megalolatry, the cult that claims the bigger is the better. 

Mr. Mutrer. In some cases the bigger the better but in too many 
cases, “the bigger the more dangerous.” 

You see, you and I, Mr. Chairman, have very often been in before 
the Congress urging amendments to the law and have been accused 
of advocating foreign doctrine in our country which would tend 
to socialize it. The very people who raise those arguments now run 
away from the danger we point out to them, and refuse to see the 
danger. This trend is more likely to bring about socialization and 
nationalization than anything that has ever happened anywhere. 
If you will just look at these so-called foreign ideologies that they 
do not want to come into this country, you will see the experiences 
of those countries have indicated that the very danger we are talking 
about is likely to come upon us here at home, if we do not keep our 
eyes open and be alert to stop this very dangerous trend. 

The Cuatrman. In other words, if we had another depression like 
we had in the thirties, or if there ever to be a scandal somewhere, you 
would have the hue and cry all over the country for the banks to be- 
come nationalized. 

Mr. Mutrer. You will not need a depression to bring it about, 
sir. Because once they get so big, as business is throttled, as it cannot 
get the credit it needs; as people see their jobs being lost because 
of these tremendous consolidations, you will not have to wait for a 
depression. Somebody is going to come along and very forcefully 
argue, “The only way to stop this is let the Government, not only 
regulate, as we seek to do, but to own and control,” and that is not 
free enterprise. These free enterprisers who are always talking about 
free enterprise and crying, “We as not want any interference by the 
Government,” cannot see the necessity for the Government to protect 
them against this danger by these regulations we are advocating. 

Mr. Scorr. Mr. Multer, you make an interesting comment in your 
statement, “It is not a case of one strong institution rescuing a weak 
and a shaky bank as happened frequently during the thirties.” The 
reverse of that situation happened all over the United States in the 
thirties and happened in Philadelphia to my personal knowledge. 
There the big, stronger banks not only attempted to rescue the smaller 
banks, but in some instances, the big banks actually forced the closure 
of remaining smaller banks because they did not want the competition 
in the area. 

I know of a bank that was 116-percent solvent, which was kept 
closed by the bigger banks, against the advice of the resident national 
bank examiner because the big banks did not want to bother with 
the competition of the little one. 

Now, there is a further evil that may not have come across your 
own experience, but it certainly came across mine. 

Mr. Mutrer. Mr. Scott, I am well aware of that. It happened 
throughout the country. It happened in Philadelphia, it happened 
in New York, it happened in Pittsburgh, it happened in Chicago. 
It happened in Georgia. 

I quoted some of the testimony before the Banking and Currency 
Committee of Mr. James Peters of Georgia. The same thing hap- 
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pened there and it is happening again. Our banking authorities, 
State and Federal, are not helping the independent banker to stay 
in business, they are practically forcing him out. They will not let 
a new independent bank be organized where there is a big bank in 
the area. 

Mr. Scorr. You see what happened in Philadelphia, when the banks 
were ordered closed, a committee was formed of bankers to decide 
which bank should reopen. The committee of bankers consisted 
solely of representatives of the larger banks who, in the case of cer- 
tain banks said, “Yes, we know they are solvent. We know that they 
are able to continue, but we do not think it would be in the interests 
of this neighborhood or this economy—meaning these big banks—to 
allow them to continue.” 

That drove a lot of small banks to the wall and that is what changed 
my thinking on some matters. 

Mr. Muurer. Mr. Scott, before you came in I referred to the fact 
that the Federal Reserve Board is charged with the duty of stopping 
monopolies and trusts in the banking business and I indicated they 
are not doing it. 

One of the reasons they are not doing it is attributable to the same 
situation which was permitted to be brought about in Philadelphia 
and elsewhere. The big bankers are in control of the situation, and 
I think we will have to have a revision of our Federal Reserve Board 
so there will be more public participation, more small-business par- 
ticipation on the board than big-bank control. Banking is no differ- 
ent than any other industry. Industry will not regulate itself. If 
industry would regulate itself, we would not need the Federal Trade 
Commission. Industrialists do not do it and the bankers are no 
different. 

Mr. Scorr. I was born in a small town which in all the years I 
was growing up supported 4 banks. Today they have 2 banks, both 
fine, sound, solid institutions, but I think that the people of that town 
had more choice, more freedom of opportunity to go where they 
wanted and work out their problems, more competition, and generally 
speaking were probably a little better pleased with the 4 banks than 
with the 2. I say that as a stockholder of 1 of the 2 banks and I 
think it is a fine institution. I hate to see all the grocery stores and 
all the little drugstores giving up the fight and I hate to see the small 
but sound banks giving up the fight, too. 

Mr. Muurer. If small business is the backbone of our free-enter- 
prise system, we must see to it that small business, whether it be the 
small bank or the small grocery store, stays in business. 

Mr. Roptno. Mr. Congressman, would you urge that these super 
concentrations brought about by mergers and large, giant industrial 
corporations be broken down because we may have already reached a 
point where they are too big? } : 

Mr. Mcirer. Without trying to say that that must be done in 
every instance where a merger has already been brought about, and 
without saying that you now go into the Chase Bank and Bank of 
Manhattan Co. and break it down and say, “You are too big, you have 
to divest yourselves of some of your branches,” I think having per- 
mitted it to come into being, each of those cases must be handled sepa- 
rately, with a separate investigation, and then a determination made 
in each of those cases. But we can stop any more of these mergers 
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by proper legislation. We can stop any more of those big consolida- 
tions. 

Mr. Roprno. It is all right to stop them, but why permit those who 
are already too big to continue, if we recognize that they eliminate 
competition ? 

Mr. Mutter. I do not want to be misunderstood as saying that 
they should be permitted to continue, but I do say that, much as I 
would have liked to have seen it stopped in the first instance, I do not 
think at this stage we should here as legislators say, “You disband.” 
I think that must be for the Federal Reserve Board as to banks and 
for industry, the Federal Trade Commission. We should make the 
law so specific that there may be no misunderstanding by those 
agencies. I do not think the standards now set forth are sufficiently 
explicit. They rest on their discretion and they find there is no lessen- 
ing or there will probably be no lessening of competition. We must 
be more explicit In writing a standard that when the fact is estab- 
lished, thus and so—you might have to take it up dollarwise. You 
may have to say anything that gets beyond $10 million, I am just 
taking an arbitrary figure, cannot merge until they give notice. In 
the case of the bank, the Federal Reserve Board and in the case of 
general industry, the FTC—they cannot merge before getting prior 
approval. In other words, if it is a $25 million merge, that should 
not be allowed to come into being until we have the proper administra- 
tive agency look at it and say it is all right. In case of the lesser 
mergers let them do it after notice unless the agency takes action to 
stop it. 

Mr. Roprno. It has been suggested by Dr. Louis B. Schwartz that 
we provide legislation which would break down existing superconcen- 
trated organizations in industry. He pointed out United States Steel 
as an example. 

Mr. Mutter. I understand his argument and I am not prepared to 
argue against it. At the same time I do not want to sit here as a 
legislator and take the position that that is what you must do as to 
any particular institution or organization, whether a bank or an in- 
dustry. I do not think that that is our function as legislators. I 
think we must lay down the standards and then direct the administra- 
tive agencies to go in and make the determination : Does this organiza- 
tion or bank or company violate those standards ? 

The Cuatrman. Mr. Multer, you are making a very, very important 
contribution here to this general subject, not only with regard to banks 
but as to other commercial endeavors also. In reading the Attorney 
General’s report to which reference has been made by our distinguished 
colleague from New Jersey, Mr. Rodino, I find no mention whatsoever 
concerning bank mergers. 

Now, you are a responsible Member of Congress and an important 
member of the Banking and Currency Committee, I would like to get 
your view on why was that, shall I say, deliberate or unwitting omis- 
sion made in that report ? 

Mr. Mutter. I would guess that the reason for that is that he has 
taken little or no action involving bank mergers or bank activities. 
I think the Federal Trade Commission from time to time has referred 
many matters to the Attorney General for prosecution, either civil or 
criminal, and he has acted accordingly after his investigation—when 
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I say accordingly, I mean in accordance with his own judgment as to 
whether a proceeding or action should or should not be instituted. 

Now, I do not know of a single instance where the Federal Reserve 
Board has ever referred anything to the Attorney General for his 
opinion as to whether it violated the antitrust laws or any of the 
statutes. 

The Cuamman. Well, do you not think that a committee composed 
of 61 members expert in antitrust matters should have devoted some 
time to the question of bank mergers in this country ? 

Mr. Mutrer. Of course, they should have. 

The Cuarrman. Were you ever informed as to any of the activities 
of that committee, you as a responsible and an important member of 
the Banking and Currency Committee ? 

Mr. Murer. I would be inclined to say that I was not invited to 
attend. I had no notice of any of such hearings, or I might have 
asked permission to attend. I wasn’t invited to attend or give them 
my views. 

The CuatrmMan. There were no hearings but I want to read a 
portion of a statement of Mr. Stanley Barnes, Assistant Attorney 
General of the United States, and S. Chesterfield Oppenheim, pro- 
fessor of law, University of Michigan, in a release dated August 27, 
1953. They speak on page 9 of consultation with various Govern- 
ment agencies, and then we have this significant phrase: 

“This liaison, as well as the liaison with both Houses of Congress 
and the Federal judiciary, insures the receipt by the cochairman and 
reference for study and analysis prior to the drafting of reports of 
the working group.” 

There are other indirect references to so-called liaison between 
Members of the House and the Senate. 

Now, do you not think a committee as important as this committee 
was should have consulted the Members of the Senate and House 
Judiciary Committees and the Senate and House Banking and Cur- 
rency Committees? 

Mr. Mutrer. There is no doubt in my mind that they should have, 
at least as a matter of courtesy, asked for our views on these important 
matters. 

But along that same line, let me indicate this to you. 

The Cuarrman. There was no consultation whatsoever. I can say 
that as chairman of the Judiciary Committee. 

Mr. Mutrer. I know of none with any member of my committee. 
I know I was not consulted, and I know of no member of the House 
Committee on Banking and Currency who was consulted, nor any 
member of the Small Business Committee who was consulted. 

The Cuarrman. And, as a matter of fact, in addition to that writ- 
ten promise, or indication of intention, there were oral statements 
made to me and to others that there would be consultations. There 
was a complete default with reference to that type of liaison. 

Mr. Mutrer. Along that same line, let me indicate by specific 
example what I mean by lack of sympathy in high places, with the 
congressional intent, insofar as antitrust laws are concerned. 

We have a provision in our National Banking Act which provides 
in so many words that only natural persons may be the organizers 
of a national bank. Yet the Comptroller of the Currency personally 
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advised our Banking and Currency Committee that there was no 
objection to a corporation using dummies to organize a national 
bank. 

In other words, if a corporation wants to go into your area, or 
Mr. Scott’s city, and open a bank, they take five persons whom they 
control, who subscribe to the application for the national bank 
charter and file it and say in the charter application that “these 
people are representing this corporation and all of the capital will 
be supplied by the corporation, and that the directors who must 
each own $1,000—a minimum of $1,000 of stock in the bank in order 
to qualify as a director, will have that stock supplied to them, with 
money furnished by the corporation. 

So this corporation owns and controls the bank even before it starts. 
And the Comptroller of the Currency tells us that he approves that 
kind of a situation. Now, that is on the record before our committee. 

The Cuarrman. I want to state to our colleague from New York 
that we have several other witnesses. 

Will you go on with your statement? 

Mr. Mutter. I am sorry to have taken so much time. 

The Cuarrman. It has been very interesting and very illuminating. 

Mr. Scorr. I am glad to have the report of what your committee is 
doing with regard to this possible menace of overmerger in banks. It 
is es pecially interesting. 

Mr. Mutter. I say, not because it comes from my committee, but I 
say one of the most important pieces of legislation that any committee 
has brought before this Congress is the bank holding company bill, 
which is a step in the direction of preventing these gigantic financial 
institutions from taking over and throttling the independent banks of 
our country. ‘They cross State lines, they contro] industries other than 
banks, and it is a bad situation, w hich this bill will go a long way 
toward correcting. 

The Cuarrman. And do not forget my bank merger bill before your 
committee. 

Mr. Mutter. No, I will not, sir. 

I will hurry along and finish this statement. 

This merger- -concentration movement has been going on for a long 
time. The more recent bank mergers in New York City have merely 

called attention to the ominous “trend. Between 1945 and 1951, a 
period of great business activity, there were 581 consolidations and 

absorptions among the Nation’s commercial banks. Between 1940 
and 1950, these consolidations of commercial banks averaged more 
than 80 per year. 

Along with these mergers, naturally, there was a steady decline in 
the number of independent banking units. It is not true that branch 
banks fill the gap caused by the loss of independent banking units. 
The total number of branen banks jumped from some 1,200 in "1920 to 
about 5,000 in 1950. 

I am not opposed to branch banking. I cite the data to show how 
consolidations wipe out the independently managed banks. 

Let me say, in passing, that our banking policy for generations has 
been wisely based on fostering strong , independent, unit banks, locally 
financed and locally managed to render maximum service to the per- 
sons and businesses in that local community. This does not preclude 
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branch banking, when necessary to form a strong bank. But the bank 
merger movement is drastically altering our banking structure by 
wiping out many strong, ably managed, local, independent banks. 

The potential danger in the most recent bank monet lies in the 
fact that the consolidations are between banks with huge assets, 
profitably operated and well managed. It is not a case of one strong 
institution rescuing a weak and shaky bank, as happened frequently 
during the 1930’s. 

The chairman of this committee has called attention to a factor 
which not infrequently induces a bank merger. He referred to the 
fact that bank stocks very often are quoted in the market far below 
their book value. As you are doubtless aware, bank stocks are not 
listed on the stock exchange. They are sold over the counter, which 
means ina limited market, through brokers. 

The banking fraternity, of course, is aware of the fact that stocks 
of some sound banks are undervalued. Such banks are ripe for a 
merger. A good example of this type of merger is found in the his- 
tory of the Brooklyn Trust Co. 

This story is told in great detail in the staff report of the House 
Judiciary Committee in 1951. Title of report: Bank Mergers and 
Concentration; 82d Congress, 2d session, page 21. 

The Cuairman. There was great manipulation in the stock of the 
Brooklyn Trust Co. and vast sums were made by speculators in the 
market, as well as by stockholders who bought up aan volumes of 
the stock. The same situation occurred with reference to the merger 
of the Bronx County Trust Co. with the Bank of Manhattan Co. We 
always hear of the Chase National Bank merging with the Bank of 
Manhattan, but there was an additional merger also, the Bronx County 
Trust Co. 

It would be interesting to see the tremendous advance in stock 
marketwise of the Bronx County Trust Co., and I would like to know 
how much money was made by the insiders. 

Mr. Mvcvrer. I think that is a proper subject of inquiry by your 
committee, and I think it should be spread on the public record. To 
anyone who comes in and says to you “That is confidential,” I think 
you can very properly say that it is a necessary part of your investi- 
gation, that matters like that which certainly were made known or 
should have been made known to the stockholders of both groups, 
should be spread on the public record. 

The Brooklyn Trust éo. stock had a market price of from a low of 
97 to a high of 155 per share during 1949. Late that year its book 
value was 194.96 per share—December 1949. This bank merged with 
the Manufacturers Trust Co., which paid the stockholders of the 
Brooklyn Trust Co. $183 for each share of stock, plus 1 share of Manu- 
facturers Trust Co., whose shares were approximately $55. Of 
course, this merger enabled the Manufacturers Trust Co. to expand its 
banking facilities, increase its deposits, and in general add to its 
financial strength. 

According to the staff report, “The case of the Brooklyn Trust Co. is 
far from unique.” ‘Che Brooklyn Trust Co. had 20 branches; this was 
one of the valuable assets wanted by the Manufacturers Trust Co. 
Incidentally, many small depositors in the Brooklyn Trust Co. after 
the merger were invited to take their accounts elsewhere because this 
new big bank could not afford to handle those small deposits 
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The situation in the District of Columbia is far worse than anywhere 
else in the country. 

I will come back at a later date, if the chairman will allow me, and 
develop that situation in the District of Columbia. 

The CHairMan. We will certainly welcome your second appearance 
before this committee. 

Mr. Mutrer. Thank you, Mr. Chairman. 

It appears from the testimony during the current hearings, and 
from the statements issued by your chairman, that the Sherman- 
Clayton Acts have not been invoked to halt this merger movement, 
or even to investigate thoroughly into the effects of the mergers on 
competition. At any rate, bank mergers have gone on merrily. It 
might be well for you to inquire into how much time is actually spent 
by the Comptroller of the Currency in reviewing proposed bank merg- 
ers. I think you will find it is a matter of weeks. And then ask 
him, too, “How much time do you give to reviewing the applications 
for a new bank charter?” You will find that it is a matter of months. 
In the one instance, dealing with small sums in a small community, 
or part of a community, it takes an indefinitely long time, and in the 
other, dealing with billions of dollars it goes through like a flash. 

The CuarrMaANn. We have asked for that information. 

Mr. Mutter. I am sure it will shed considerable light on the in- 
vestigations you are conducting here. 

I am happy to know that Congressman Celler has recently intro- 
duced a bill, H. R. 2115, which you have already referred to, Mr. 
Chairman, which gives the administrators of our Federal financial 
agencies the authority and the responsibility to examine carefully 
into contemplated bank mergers and to make it illegal to merge until 
written permission is granted to the banks to do so. 

In the case of national banks, that power and responsibility pres- 
ently resides with the Comptroller of the Currency. In the case of a 
State-chartered bank, which is a member of the Federal Reserve 
System, that power and responsibility to grant permission to consoli- 
date is in the Federal Reserve Board. In the case of a State, non- 
member but insured bank, written permission to consolidate comes 
from the Federal Deposit Insurance Corporation. The important 
provision of this bill is the obligation imposed on all the Federal 
agencies granting permission to merge “to take into consideration 
whether the effect” (of the merger)— 
may be to lessen competition unduly or tend unduly to create a monopoly con- 
trary to the policy of Congress declared in favor of local ownership and control 
of banks and competition of banking. 


BANK HOLDING COMPANIES 


Along with the problem of increased mergers and consolidations is 
the very disturbing influence of the operations of the bank holding 
companies. TFor a number of years both Houses of the Congress have 
attempted to amend the 1940 act under which such holding companies 
now operate. The Federal Reserve Board has recommended several 
amendments. The Comptroller of the Currency has also approved 
certain amendments to the existing statute. 

A few days ago the House Banking and Currency Committee - 
proved the Spence bill, H. R. 6227, after very extensive hearings. The 
declared policy of this bill is “to contro] the creation and expansion of 
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bank holding companies” ; to separate their business of managing and 
controlling banks from nonbanking enterprises; and generally— 

to maintain competition among banks and to minimize the danger inherent in 
concentration of economic power through centralized control of banks; and to 
subject the business and affairs of bank holding companies to the same type of 
examination and regulation as the banks which they control. 

Everybody in Government agrees with that declaration of policy. 
I hope we will soon enact that bill into law, because it carries out part 
of the intent and purpose of this investigation that your committee 
is so ably conducting. 

The Cuarrman. Thank you, Mr. Multer. 

Your views as usual have been very instructive, and you have ably 
and materially helped the committee. 

Weare very grateful. 

Mr. Mutrer. Thank you for the privilege of being here, sir. 

The CHatrman. Our next witness is Prof. S. Chesterfield Oppen- 
heim, Cochairman of the Attorney General’s National Committee To 
Study the Antitrust Laws. 

We have an additional witness this morning who has come from 
New Haven, Prof. Eugene Rostow. 

We are going to try if we can, to fit both of you into the hearings 
for the rest of the day. We have this difficulty: There will be con- 
sidered on the floor today, under suspension of the rules, the postal 
pay raise bill. That will take 40 minutes, plus rollcalls. Then, we 
have the consent calendar, and the Judiciary Committee, of which I 
am the chairman, has a number of bills on that calendar which will 
require our attention. Therefore, we will go on just as long as we 
possibly can. We may have to interrupt your testimony or Professor 
Rostow’s testimony to take care of those chores that I have mentioned, 
and thereafter we will continue in the afternoon. 

Now, if perchance we cannot finish with either, or both of you, I 
hope that we will be enabled to continue your testimony, or Professor 
Rostow’s testimony, on Friday. 


STATEMENT OF S. CHESTERFIELD OPPENHEIM, COCHAIRMAN, 
ATTORNEY GENERAL’S NATIONAL COMMITTEE TO STUDY THE 
ANTITRUST LAWS 


Mr. OprrenueIM. Mr. Chairman and members of the committee, I 
value this privilege of appearing in response to your invitation. I 
hope I can be helpful in answering any questions you may have in 
mind, regarding the work and report of the Attorney General’s Na- 
tional Committee To Study the Antitrust Laws, of which I was co- 
chairman with Judge Barnes. 

I may say that I have here a statement of my biographical back- 
ground, which reads as follows: 

My educational preparation was at Columbia University from which 
I received bachelor of arts and master of arts degrees. While teach- 
ing economics at the University of Michigan, I received the doctor of 
jurisprudence and doctor of juridical science degrees at the University 
of Michigan Law School. 

I taught at the George Washington University Law School in 
Washington from 1927 to 1952, and was then appointed professor of 
law at the University of Michigan, where I am now teaching. 
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I am a member of the bars of Michigan and the District of Colum- 
bia, and a member of the New York State Bar Association. 

In 1934, I was a special legal consultant to the National Recovery 
Administration. 

From 1938 to 1940, I served as chairman of the Advisory Council 
of the Marketing Laws s Survey, a Federal Government research proj- 
ect for the compilation, review and analysis of all State laws in the 
field of trade regulation. 

From time to time, I act as legal consultant to lawyers in private 
practice or to business concerns. My writings in the field of trade 

regulation include several casebooks and various articles. 

‘As former coc hairman, I should make it clear that while my com- 
ments on the committee’s composition, work and procedures will be 
“ne to the functions and experience of the cochairmen’s office, 

I do not claim to be the single interpreter for the whole committee 
of the words of the report. To the extent that I paraphrase those 
words or attempt to explain their tenor, I respectfully ask that you 
consider such comments as representing my personal observations. 
I invite your attention to the caveat in italics at the top of page 5 of 
the report: 

Any important differences in analysis or policy are reflected in dissent. Apart 
from such registered divergence, the committee is in substantial agreement on 
the report’s basic analysis and conclusions. Im any document treating so 
comprehensively a subject so complex, however, no one member can be held 

responsible for each phrasing of each case of shade of reasoning. 

The CuatrmMan. Professor Oppenheim, I want to interrupt at that 
point. 

Mr. OpreNHEIM. Yes, sir. 

The Cuatrman. I know you did a tremendous amount of work as 
cochairman of that committee, and it was work that was back- 
breaking, if I may put it that way, and very difficult, but you will 
understand that a report of that sort is bound to create considerable 
criticism. We are going to be critical, too. There is nothing per- 
sonal in our criticisms. We do try to criticize for the purpose of 
being constructive and to secure information needed by our committee 

For example, you speak of policy as reflected in dissent. 

Now, I try to read your report, and I do not find any dissenting 
opinions set forth separately from the majority opinions. 

Why did you take that course ? 

Mr. Oprennerm. Well, I think as a matter of organization and 
form of the report that it is reasonable to ask why we did not put the 
dissents in perhaps boldface type, or in the hornbook black letter 
form. We considered that and we felt that it was necessary to reac 
the whole context. We felt if we attempted sharply to separate the 
dissenting statements by, let us say, putting them in boldface type, 
there might be a tendency to read those without reference to th: 
whole context. It is a sort of temptation, I suppose, many might 
have. 

The CHarrman. You are a lawyer, are you not ? 

Mr. OprpeNHEIM. Yes, sir. 

The CHarrman. And I might add, a good lawyer. 

Mr. Oprennetm. I would hope } you would have that opinion of me. 

The CHarrMan. Suppose the Supreme Court in its decision would 
weave a dissent in the majority opinions, what would you say then? 
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Mr. Oprennerm. I do not think the analogy, Mr. Chairman, goes 
the full length, because here we have a complexity of issues on various 
topics throughout the report and we are not dealing at all times with 
any particular issue or issues. In a Supreme Court opinion, the 
issues are pretty narrow and I suppose in that kind of Court practice, 
a dissenting opinion appears separately. 

But here, throughout the report, we have so many specific dissent- 
ing statements on specific points, that unless we correlated the dissent 
on that point with the very point in the text, it would have been 
difficult for any reader to follow the reasoning of the majority and 
easily see what the refutation was in the dissent. That is the reason 
it was correlated that way. 

The Cuamman. I must indicate emphatic dissent from that point 
of view. I try to read some of these minority opinions and I find it 
extremely difficult to wade through the whole report to be able to 
find them. 

As I understand, Professor Schwartz of the University of Penn- 
syvania felt his dissent, upon which he spent many, many hours was, 
as he puts it, “dismembered, condensed, and distributed through 350 
pages of the majority report.” He saw fit to publish a dissent at his 
own expense. He asked that he be permitted to file his dissent in 
your report in its entirety, and that request was denied. 

Professor Rostow wrote to Herbert Brownell, the distinguished 
Attorney General of the United States, March 23, 1955, and he says 
as follows: 

I must vehemently protest recent attempts of Judge Barnes and Professor 
Oppenheim to interfere with the right of members of the Attorney General’s 
Antitrust Committee to express dissent in their own language and form. I regard 
this policy as not only unprecedented in the procedure of public bodies, and 
unwise in itself, but a breach of faith so far as the committee is concerned. 

Much has been accomplished by the committee, both negatively and positively. 
That accomplishment will not be lost if criticisms of the report for failing to 
go further are suppressed, weakened, diluted, or denied their full impact. On 
the contrary, such a policy risks the loss of what has been gained through petty 
and futile bickering. 

That is the communication that Mr. Rostow wrote to Mr. Brownell. 
And then there are additional communications sent to Mr. Barnes, 
Judge Barnes, and also to yourself, concerning the matter. 

T will not read it all, but it was of the same import. These letters 
will be included in the report at this point. 

(The letters referred to follow.) 


DISSENTING OPINION OF EUGENE V. Rostow 


Certain parts of this copy of the dissenting opinion by Eugene V. Rostow, 
submitted to the Attorney General’s National Committee, were quoted in the 
committee’s report, and specifically attributed to Mr. Rostow. The parts thus 
included in the report are set off in brackets. The page number of the report 
where the bracketed material may be found is in parenthesis. 

In addition, there are attached to this copy of Mr. Rostow’s dissent copies of 
certain communications between the committee members and the Department 
of Justice relative to the issue on dissents. 








ww WY 








ANTITRUST AND MONOPOLY PROBLEMS 1867 


(To be bi at the end of the report, as part of its text, and 
under the heading below.) 


(P. 388:) [Concluding Statement of Partial Dissent by Eugene V. Rostow: 

[While I agree with the analysis of most of the Report, except as to points of 
detail at which I have felt it necessary to record dissent, in footnotes or brief 
comments in the body of the text, there are two major respects in which the 
Report fails in my view to meet the duties imposed upon our Committee by our 
terms of reference. 

[The President said of our Committee that it should “provide an important 
instrument to prepare the way for modernizing and strengthening our laws to 
preserve American free enterprise against monopoly and unfair competition.” 
In establishing the Committee, the Attorney General asked us “to evaluate the 
antitrust laws in their fundamental aspects,” in relation to the competitive 
process antitrust is designed to maintain. 

(Our Report is largely a review and restatement of the substantive doctrines 
of antitrust law, together with an analysis of the procedures through which 
the laws are enforced. For all the divergence of view which has naturally 
emerged with respect to specific aspects of the law—notably the Miller-Tydings 
and McGuire Acts, certain phases of the Robinson-Patman Act, and the inter- 
pretation of parts of the Clayton Act—the principal theme of the Report, on 
which we are unanimous, is that Congress and the Courts have developed a rea- 
sonably unified and consistent corpus of antitrust law, directed at protecting 
the economy against substantial and significant limitations on competitive con- 
ditions. The several antitrust statutes, as we present them here, differ princi- 
pally in the amount of restraint they proscribe. Section 2 of the Sherman Act 
requires “dominance” in a market by a single firm, or a group acting in concert; 
Section 1 of the Sherman Act deals with contracts, combinations or conspiracies 
accomplishing substantial restraints, which may result in positions of advantage 
less than those of market “dominance ;’’* and the Clayton Act applies to certain 
arrangements which probably will result in a substantial lessening of completi- 
tion in a defined market.’? Orienting the law around this central axis—the con- 
cept of limitations on competition in defined markets—we conclude that by and 
large our antitrust law is adequate to its task. 

[While I welcome and agree with the general tenor of this analysis, I deplore 
the failure of the Committee to have carried it forward in certain respects, in 
order to provide clear-cut answers as to ways in which the antitrust law needs 
modernizing and strengthening, in order to deal appropriately with several press- 
ing problems of monopoly and restraint of trade now largely beyond the reach of 
the law, or largely neglected in its enforcement.] 


1. An International Agreement to protect the American Economy Against 
Exploitation by International Cartels 


(Pp. 99 to 105:) [The Committee, by a narrowly divided vote, refused to com- 
ment on the possibility of action by means of international agreement to protect 
the American economy against exploitation by foreign cartels. Our deliberate 
silence on this question constitutes the most serious single defect in our Report. 
For a strong lead now, I am convinced, could overcome the carefully concerted— 
and thus far effective—plan to smother even the thought of international action 
against international cartels. 

[The reason why our silence at this time is so eloquent is celar in the history 
of the international cartel problem. 

[The international problem is one of the most thoroughly studied issues in 
publie life. Years of effort by committees, governments, foundations, and in- 
dividual scholars have fully documented the significant role of cartels in the 
world economy. The importance of foreign cartels to our own economy has 
long been generally understood. The problem was perhaps most vividly drama- 
tized in public thought by the Senate investigations, before World War II, of 
the business connections between American and German firms, and by our earlier 
experiences as purchasers of quinine, rubber, diamonds, and certain other prod- 
ucts produced and sold under cartel conditions. 





1As well as with practices which may be condemned as anticompetitive in character, 
whatever their demonstrated market effect. 

2In addition, the Robinson-Patman Act has a further, cognate standard directed against 
acts within its scope which may “injure, destroy, or present competition with any person” 
who grants or knowingly receives the benefit of a prohibited discrimination in price. or with 
customers of either of them. 
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[Foreign monopolies, cartels, and restrictive arrangements of comparable 
effect are costly burdens upon the American economy. They affect certain prices 
within the United States, either directly or by influencing imports into this 
country ; and they influence, and often control, American export and investment 
opportunities in other countries. Some plans even limit the capacity of Ameri- 
can firms or subsidiaries of foreign firms doing business in the United States 
to use certain manufacturing processes in this country. While no estimates 
are available as to the proportion of world trade affected by cartels, there can 
be no doubt that they constitute a quantitatively significant influence on both 
actual and potential movements of goods, services, and capital in the economy 
of the free world. In the last 30 years, governmental reports alone have re- 
viewed cartel plans with respect to more than 120 commodities or services of 
significance in world trade, including aluminum, diamonds, wood pulp, nickel, 
copper, rubber, various chemical and electrical products, dyes, cocoa, shipping, 
magnesium, and machinery of many types. In addition to purely private 
monopolies and cartels, the laws of other countries have in many instances 
given direct and indirect support to arrangements of like effect, both through 
the complete or partial nationalization of industries, and through legal or 
administrative approval of arrangements which would, in this country, fall 
squarely within the condemnation of the Sherman Act. 

[The difference between American and foreign law with respect to monopolies 
and restraints of trade is great, and constitutes the essence of the cartel problem 
as an issue of international law, and of the conflict of laws. Building on common 
law ideas, our Sherman Act and its development, as sketched out in this report, 
has been a pioneering achievement. Other countries are now moving in various 
ways to follow our lead, as they have gradually realized the contribution the 
antitrust laws have made both to American productivity, and to our flexible 
social system, with its wide sharing of power and of opportunity. Statutory 
changes in the regulation of monopolies and restrictive business practices have 
been made in several European countries since the war, and others are now 
pending before their parliaments. 

[We cannot, however, depend on the gradual evolution of foreign law to protect 
the American economy against international cartels. Most foreign laws on the 
subject are local in scope, and are all far weaker than the Sherman Act. In 
any event, it would be remarkable if other governments proceeded against the 
cartels of greatest interest to us. All governments (including our own) look 
askance at foreign monopolists who charge their citizens high prices, but almost 
invariably tend to support restrictive arrangements which premit their own 
citizens to raise the prices at which they sell to foreigners. Even the Sherman 
Act, enforced in accordance with the principle of United States v. Aluminum Co. 
of America (148 F. 2d 416 (2d Cir., 1945)), which is strongly and properly 
approved in Chapter 2 of our Report, cannot reach most of the foreign restraints 
of trade affecting the American economy. Occasionally our Courts can take 
effective jurisdiction over the program of a foreign cartel, and they can often 
weaken such cartels by forbidding American nationals and corporations to par- 
ticipate in them. But at best the Sherman Act can do a limited part of the job, 
and its enforcement with regard to nonresidents, foreign corporations, or even 
foreign subsidiaries of American corporations is bound to creat serious problems 
of international law and significant political friction. Such friction must 

ontinue to arise so long as foreign law wtih respect to restraints of trade and 
iq nopoly differs so markedly from our own. 

[Given this state of the facts, it has long been obvious that the United States 

» uld choose among three courses of action: (1) to accept the intevitability 
+ foreign cartels, and to allow American companies operating abroad to partici- 
.» te in them; this course would require amendment of the antitrust laws, which 
/ am glad to say no member of the Committee has directly proposed: (2) to 
¢catinue our present course of partial, inadequate, and generally unsatisfactory 
™ forcement of our law against those offenders whom we happen to catch—a 
»¢ arse which is worth continuing, in the absence of a more comprehensive 
‘yj proaeh, but which at best can reach a small fraction of the important situa- 
‘ions, and inevitably produces undesirable and unnecessary intergovernmental 
Yiiction; or (3) to move, with other governments, by means of procedures of 
international cooperation, towards an agreed solution of the problems which 
restrictive arrangements pose for the American economy. 

[The government of the United States labored long and hard, in the years 
before 1953, to achieve an international agreement which could establish a 
system of international cooperation for curbing world cartels, while vigorously 








ANTITRUST AND MONOPOLY PROBLEMS 1869 


enforcing the Sherman Act against such bodies within the constitutional limits 
of our jurisdiction. The government sought in many conferences to work out 
with other interested governments an agreed basis for cooperative action in 
this sphere. The International Trade Organization Charter of Havana, of 1946, 
contained an important chapter on Restrictive Business Practices, which had 
wide support in American public opinion. With the failure of the Havana 
Charter, for other reasons, the government made earnest attempts through 
several international bodies to revive the idea of a treaty against cartels. 
Finally, by Resolution of the Economic and Social Council of the United Nations, 
an international committee was appointed to study the problem and to make 
recommendations for action. That committee, after full Reports, has proposed 
Draft Articles of Agreement through which machinery of international coopera- 
tion could be established for dealing directly with restrictive business practices. 
These Draft Articles are largely based on the corresponding substantive provisions 
of the Havana Charter. By resolution of the Economic and Social Council, they 
are now before all member governments of the United Nations for study and 
comment, 

[The present Administration has not so far publicly stated its response to 
the United Nations Draft, or its general position on seeking to deal with the 
cartel problem by measures of international cooperation. Those who oppose 
international action against cartels have petitioned us, as is their right, with 
documents putting forward numerous arguments, not all consistent with each 
other, to the effect that we should ignore the problem, as the Randall Com- 
mission did, or oppose the United Nations Draft. No one of our petitions had 
the temerity, or the candor, to defend cartels as such. We were told that while 
cartels were no doubt a costly burden to the American people, this was a thorny 
problem requiring further study—the traditional gambit of an opposition with- 
out a case, hardly convincing with respect to a subject, like international cartels, 
which has been faithfully examined in a vast mound of books, reports, govern- 
ment documents, and learned articles. We were also advised that the United 
Nations Draft Articles of Agreement would establish a supranational kangaroo 
court, through which foreign judges could condemn Americans; and equally 
earnestly, that the weakness of the Draft Articles was their reliance on inter- 
pational agreement and their failure to provide truly judicial procedures based 
on supranational authority. Other arguments were put before us, but none, 
in my view, really faced the substantive issues. 

[The issue before the Committee for vote was whether we should reconi- 
mend that the government support, negotiate and sign, and the Congress by 
appropriate procedures ratify, an international treaty or convention against 
restraints of trade and monopolies of international concern, in view of the 
fact that the enforcement of the Sherman Act can at best deal with few of the 
restraints which foreign cartels impose upon the American economy. Thus 
the United Nations Draft Articles, as such, were never submitted for a vote 
to our Committee nor were they considered in detail by it. 

[In view of the course of our debate, however, and the considerations which 
therefore may have affected the Committee’s vote, I deem it necessary to ec m- 
ment on several of the misconceptions about the Draft Articles which entei ef 
into the discussion. 

[The proposal before the United Nations and its members for action (Unit a 
Nations, Economic and Social Council, Report on Restrictive Business Pr: 
tices, Official Records, 16th Sess., Supp. No. 11, 1953) would establish a stands ¢.% 
to which signatory governments would be obliged to conform. Enforceme:: 
however, is left to each government, according to its own system of law. Since 
the standard of the Draft Articles is far less severe than the Sherman Act, repre 
senting an agreed compromise between American and European views on these 
matters, the Draft Articles could require no change in our law nor could they 
alter in any way the jurisdiction of our courts. ; 

{(a) The Agreement would require signatory government to take appro- 
priate measures in accordance with their own domestic law and to cooperate 
with other nations and with the Organization to be established under the 
Agreement, “to prevent, on the part of private or public commercial enter- 
prise, business practices affecting international trade which restrain competi- 
tion, limit access to markets, or foster monopolistic control, whenever such 
practices have harmful effects on the expansion of production or trade,” in 
the light of the general objectives of the Agreement (Art. I (1)). The Agree- 
ment lists as illustrative restrictive business practices: price fixing, exclusion 
from markets or dividing markets, discrimination, limitations of production, 
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the suppression of technology, and the abuse of patents (Art. I (2)). With 
respect to the definition of the “harmful effects’? which must be found before 
any restrictive practices are condemned under the Agreement—a long step 
away from Sherman Act standards—the Draft specifies, without limitation, 
that complaints shall be subject to investigation as to their alleged harmful 
effects on the expansion of production or trade when the firm or group alleged 
to be violating the policy of the Agreement, individually or collectively, “pos- 
sess effective control of trade among a number of countries in one or more 
products” (Art. I (2) (c)). 

{(b) The essential fact about the Agreement, and the organs of consultation, 
investigation, and recommendation which it proposes, is that it is to be an instru- 
ment of international cooperation, not an international governmental authority 
exercising sovereign power. The Organization contemplated by the Agreement 
could merely recommend action to member states action which the member state 
would then have to consider under its own law. While the Agreement provides 
that every enterprise affected by an investigation under a complaint shall have 
reasonable opportunity to be heard, it does not provide an international “court” 
with the power of subpoena. 

{(c) The Organization proposed by the Agreement would consist of a Repre- 
sentative Body, meeting occasionally, on which all signatory governments would 
be represented; a smaller Executive Board of that Body, on which the countries 
with the largest shares in international trade would be represented; and an 
Executive Secretariat. The Secretariat would in turn be divided into two 
parts—an administrative and investigatory part, which would prepare the pre- 
liminary preview of complaints to determine whether they come within the 
purview of the Agreement and to report to the Representative Body whether 
they were prima facie worthy of further consideration; and an independent 
Advisory Staff of experts selected for “their competence, integrity, open-minded- 
ness, and impartiality as individuals” (Art. 13 (3) (c)). This Advisory Staff 
would have the duty of collecting information, conducting hearings, analyzing 
information, and preparing reports to the Representative Body on complaints 
approved by that Body for such investigation, and to conduct studies on the 
general economic and legal aspects of the subject matter of the Agreement. 

((d) The enforcement procedures proposed by the Agreement are of two 
kinds—informal international consultation, and the investigation of complaints. 
Where consultation fails, and a complaint is duly presented to the Organization 
by a member government, the investigatory procedure is one of elaborate safe- 
guards to make sure that only serious and substantial complaints are carried 
forward for full investigation. The ultimate recommendations for action made 
by the Organization are to be taken fully into account by each member, which is 
to take in the particular case “the action it considers appropriate, having regard 
to its obligations under the Agreement, and in accordance with its own consti- 
tution or system of law and economic organization” (Art. 5 (4) ). [Italics added]. 

{C(e) The basic obligation of signatory states is to take all possible measures, 
by legislation or otherwise, to ensure within its own jurisdiction that neither 
private nor public commercial enterprises engage in restrictive business practices 
affecting international trade, and having harmful effects on the expansion of 
production or trade, and to assist the Organization in preventing these practices 
(Art. 5 (1)). 

C‘f) It has been urged that the Agreement would impose unequal burdens 
on the United States and other possible signatories. Such inequality of law 
exists now, in that our antitrust laws are far more developed in concept, and 
far more vigorously enforced, than the comparable law of any other country. 
One of the main purposes of the proposed Agreement, through the provision of 
Article 5 (1), quoted above, is to reduce that inequality by the gradual influence 
of experiment and experience. The only sound way to attack such “discrimina- 
tion” as the present state of world law now imposes on American companies 
operating abroad is the approach of the proposed Agreement, which would re- 
quire other countries to bring their law at least to the standard of the Agree- 
ment—a level which our law has long since surpassed. 

[(z) Concern has also been expressed lest such an Agreement would alter 
our domestic law. The key terms of the Agreement, quoted above, make it clear 
that such a concern is not justified. There is no way in which the Agreement, 
if uccepted, could alter existing law. Such fears could, of course, be explicitly 
dealt also with in the legislative process of acceptance. 

[The underlying fact is that while monopolies, cartels, and restrictive business 
practices affecting world trade are a matter of international concern, the present 
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state of the law, and the differing economic policies and philosophies on the sub- 
ject which prevail in capitalist countries, make international cooperation, rather 
than international adjudication, the soundest available procedure for tackling 
the problem. 

{A majority of the Committee attending the meeting in Washington decided to 
say nothing on the matter. May I respectfully point out that in the present state 
of foreign law on the issue, and the present state of international negotiations 
for an Agreement, a policy of inaction on the part of our government will be in 
effect a policy of positive action in killing off much that has been slowly and 
laboriously gained by many years of effort? 

[Viewing the problem in this context, I believe our Committee has been remiss 
in failing to comment on one of the most important inherent limitations of the 
antitrust laws as a mean for assuring and protecting a free competitive economy 
in the United States.] 

2. Failure of the report to comment on the adequacy of enforcement programs 

(P. 385:) [Except by implication, our Report does not answer the key question 
the Attorney General put to us: the adequacy of the antitrust laws in relation 
to the competitive process the law is intended to maintain. The tenor of the 
Report is that with relatively minor, though important, changes—such as the 
repeal of the Miller-Tydings and McGuire Acts—existing antitrust laws provide 
a suitable basis for a program of preventing and undoing significant restrictions 
on competition. So they do, in the main. But the antitrust laws do not enforce 
themselves; governmental vigilance is necessary to enforce the law by positive 
action, and thus to maintain an atmosphere in which businessmen and their 
lawyers can and will undertake the often strenuous task of self-enforcement. 

{Thus we have not commented even on the conspicuous failure of the Depart- 

ment of Justice and the Federal Trade Commission to undertake seriously the 
enforcement of Section 7 of the Clayton Act. In the midst of a merger movement 
raising obvious antitrust questions in almost every day’s newspaper, it is, in my 
view, a defect of the Report that we have not urged prompt action in an appro- 
priate case to obtain an authoritative clarification of Section 7. 
(P. 386:) [I should go further and recommend that the Department of Justice 
and the Federal Trade Commission establish regular procedures for drawing on 
the resources of economic analysis and knowledge in selecting cases of the great- 
est possible public importance for prosecution. The enforcement capacity of both 
agencies is necessarily limited. Far too large a share of their meager resources 
is devoted to situations called to their attention by the accident of complaint. 
Such problems must, of course, be dealt with. But the potential contribution of 
the antitrust laws to our economic and social development cannot be realized 
without well-planned enforcement programs. Such programs should rest on a 
careful study of the monopoly problem in the economy, so that a scale of priori- 
ties could be established, and the enforcement energies of the government could 
be devoted to the antitrust problems which really matter.] As the Work Group 
on Economie and Legal Concepts unanimously concluded: (p. 386:) [Monopoly 
and impairment of competition are serious problems in the American economy, 
and justify serious and sustained attack. ... The profits of monopoly being 
tempting, there will always be a need for vigilance on the part of the government 
to deal with special cases, local, regional, and national in their scope. Beyond 
these day-to-day issues, however, there is need to keep antitrust pressure at 
work in guiding the general evolution of the economy in a more competitive di- 
rection. The vigorous and well planned enforcement of the antitrust laws is 
of vital importance to the political, social and economic well-being of the people 
ef the United States.”] 

Yet, recommendations to this effect proposed by the Legal and Economie Con- 
cepts Work Group were removed from the Report, without even the formality 
of a vote. 

(P. 386:) [Finally, I believe we may be misunderstood with regard to one of 
the most important problems of monopoly in the economy: that of industries 
consisting of, or dominated by a few large sellers or buyers. 

CWhen the Sherman Act was passed, many industries were dominated by 
single large firms, which amounted to monopolies in themselves. That situa- 
tion has largely passed, due in considerable part to the influence of the anti- 
trust laws. But today industries dominated by a few large firms often present 
serious problems of public policy, when the economic policies of the dominant 
firms are coordinated in a noncompetitive way. Such industries may impose 
more costly wastes on society than single-firm monopolies. The Report approves 
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the doctrines of substantive law which permit the government, as in United 
States v. Paramount Pictures, Inc., 334 U. S. 181 (1948), and American Tobacco 
Co. v. United States, 328 U. S. 781 (1946), to reach situations of oligopoly which 
offend the law. Yet what we say about remedies is likely to be misconstrued. 

{For this reason, I deplore the absence in the Report of the following] unani- 
mous (p. 387:) [recommendation] of the Work Group on Legal and Hconomic 
Concepts: 

[‘‘We also believe that the antitrust laws should be enforced not only to pre- 
vent recourse to restrictive practices and arrangements which limit price com- 
petition, or without justification restrict competitive opportunities, but, where 
appropriate, to accomplish structural changes in these industries which approach 
monopoly in their organization and market behavior and satisfy the other 
standards of Section 2 of the Sherman Act. In many situations, both under 
Section 1 and Section 2 of the Sherman Act, criminal remedies and even 
injunctive remedies canot restore competitive conditions “in harmony with 
the law”. In some instances a permanent condition in violation of law may 
have come about as a result of mergers or stock purchases; in others departures 
from the standards of the law may readily be accomplished, in view of the 
small number of sellers or buyers in the market. Their prevailing high degree 
of monopoly power may depend upon structural factors, such as the economic 
effect of vertical integration. Where requisite proof of combination exists in 
such markets, the precedent of the Paramount case, firmly based on the con- 
ception of the 1911 decree in United States v. American Tobacco Co., 221 U. S. 
106, points the way to the kind of relief which can restore effective competition 
without denying to society the full advantages of large-scale production, or 
penalizing legitimate business and investment interests.”] 

(P. 398) : [My comments on these two major issues appear, by decision of the 
cochairmen, at pp. 98 and 383. In addition, throughout the chapters of the Report, 
I have noted points of my disagreement with the analysis or conclusions of the 
Majority. Finally, I believe an explanation is in order for the form of this 
and several of my other dissenting or concurring comments in the course of 
this Report. 

[I believe it is a commendable accomplishment, in this field of law, to have 
achieved so comprehensive a Report with so little dissent, and I believe that the 
cochairmen, their staff, and my colleagues on this Committee deserve great 
credit for the spirit, the earnestness, and the professional skill with which their 
task has been accomplished. I can see no useful purpose, however, in minimiz- 
ing the genuine disagreements which naturally did emerge in the process of 
preparing this document. And I regret that I have been unable to agree with 
the cochairmen and most of the Committee members on the undesirability of 
signed statements of concurring and dissenting opinions. As is apparent in 
this Report, the Committee has preferred not only minimizing disagreement, 
but confining expressions of disagreement to the anonymous form of statements 
that “some members dissent.”” Without in any sense criticising those who may 
disagree, I have felt that in a professional Report of this character, members, 
and especially academic members, should take individual responsibility, identified 
by name, for their views, at least on major issues. While there are naturally 
many passages in this Report which any one of us would have stated differently, 
and many unnoted minor points on which I do not agree, or do not fully agree, 
I have felt obliged to indicate at least the most important substantive matters 
on which I cannot join in the majority statement. I have also joined, on less 
important points, in several of the anonymous statements of dissent.] 


ATTORNEY GENERAL’S NATIONAL COMMITTEE 
To STtuDY THE ANTITRUST LAWS, 
DEPARTMENT OF JUSTICE, 
Washington 25, D. C., March 28, 1955. 
Prof. EUGENE V. Rostow, 
Yale University Law School, 
New Hawen, Conn. 

_ Dear Gene: I have your wire asking that I confirm that your “various dis- 
sents and concurring statements will be printed in the Report exactly as sub- 
mitted.” In reply I write the substance of our telephone conversation of Monday 
evening. 

At the outset, we agreed that each member has the right to dissent, to identify 
himself by name as a dissenter, and to state his thoughts in the tenor he chooses. 
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Consistent with these principles, at all times the chairmen have taken the posi- 
tion that while they cannot change the meaning of nor omit any position taken 
by a member, they do have the right to edit the report. Our differences stem 
from your apparent feeling that right to dissent involves also the unrestricted 
privilege of each member to dictate, regardless of the report’s organization, 
where his dissent is to appear. In addition, you feel that each member has the 
right to refer specifically to the various intermediary drafts of sections of this 
report—referred to as work group drafts. 

The co-chaimen’s position, in contrast, is that theirs is the responsibility 
for report organization. Accordingly, they have printed each dissenting position 
with the report topic from which it differs. As you know, this way we have 
treated, with your concurrence, the bulk of your clarifying, concurring and dfs 
senting views. This we plan to do, in addition, with your mimeographed 
submission, 

We propose to print as your separate overall comment the first four para- 
graphs of your mimeographed dissent. We feel the balance of your submission 
refers precisely, first, to the discussion of the ad hoc committee in the foreign 
commerce section; and second, it treats generally problems dealt with in the 
administration and enforcement chapter. Accordingly, it will be separated 
and printed in each of those sections. Incidentally, this is the precise treatment 
accorded each other dissent by any other member. 

The sole alteration that we propose to make is the deletion of any reference 
to work group reports. Your exact language will be used without any reference 
to its source in work group reports. 

This deletion is required by our long-standing committee policy re the con- 
fidentiality of the work group process. From the beginning, the cochairmen 
have consistently refused to make public the names of work group members, 
the substance of work group reports, as well as various alterations made in 
them by the full committee. Banking on this confidentiality, members partici- 
pated in the work group process. With varying degrees of agreement in the 
substance of the work group drafts, they consented to pass those drafts on to 
the full committee. Thus, each member participating in the work group proc- 
ess had the right to feel that his support will be attributed, directly or indirectly, 
only to those views in the final report from which he does not dissent. Thus, to 
adopt the position you urge, would not only be unfair to all work group partici- 
pants, but would also compel our release for publication of all intermediate 
drafts and alterations leading to the final report. Neither result can we accept. 

I hope you will understand the position of the cochairmen. We have given 
long and thoughtful consideration to the problems you raised. Our only desire 
is to be certain our decisions insure fair and equitable treatment to all members. 

Sincerely yours, 
STaNtey N. Barnes, Cochairman, 


To: The members of the Attorney General’s National Committee To Study the 
Antitrust Laws 
From: E. V. Rostow 
In order to complete the record with respect to the issue of what constitutes 
a “dissent” from our report, I am enclosing some material which supplements 
the letters recently Circulated by the cochairman. 


[Telegram] 
Hon, HERBERT BROWNELL 
ATTORNEY GENERAL OF THE UNITED STATES, 
Department of Justice, Washington, D. C.: 


I must vehemently protest recent attempts of Judge Barnes and Professor Op- 
penheim to interfere with the right of members of the Attorney General’s antitrust 
committee to express dissent in their own language and form. I regard this 
policy as not only unprecedented in the procedure of public bodies, and un- 
wise.in itself, but a breach of faith so far as the committee is concerned. Much 
has been accomplished by the committee, both negatively and positively. That 
accomplishment will not be lost if criticisms of the report for failing to go further 
are suppressed, weakened, diluted, or denied their full impact. On the con- 
trary, such a policy risks the loss of what has been gained through petty 
and futile bickering. 

EUGENE V. Rostow. 
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Marcu 25, 1955. 
JupGe STANLEY N. BARNES, 
Prof. S. C. OPPENHEIM, 
Cochairmen, Attorney General's National Committee To Study the Antitrust 
Laws, Department of Justice, Washington, D.C. 


My Dear Cochairmen: In response to Judge Barnes’ letter to me of March 
23, may I add to the telegram I sent the Attorney General the following observa- 
tion: 

1. Your letter to me of December 30, 1953, contained the following paragraph, 
eoming after a general exposition of your views on the desirability of anonymity 
in the report: 

“However, we assure you that if a member, like yourself, feels that commit- 
tee membership carries with it the right to identify his individual views by 
signing his name to a statement thereof, we do not ask you to waive such a 
right. We accordingly recognize that should you feel that principle and con- 
science require you to identify your views, you have the right to do so, as 
would any other member of the committee who feels the same way.” 

2. In the light of all the precedents I have ever known about the conduct 
and rules of procedure of public bodies of this type, I have always assumed 
that your letter of December 30, 1953, meant that members could dissent, if 
they wished, in their own names, and in statements for which they, and they 
alone, took full and final responsibility. 

3. To me, the right to dissent means the right to dissent—not with the permis- 
sion of the majority, or in a mode and form prescribed by the majority, but 
an absolute right to state individual views in one’s own language, whatever 
the consequences. I can never concede that anyone, and certainly not the very 
party with whom I am differing, has the power to determine the style, content, 
or form of my dissent. Your rule would give one lawyer the power to censor 
his opponent's brief. The right to dissent implies—indeed presumptively sug- 
gests—the right to be wrong. It clearly includes the constitutional and natural 
law right to make a damned fool of oneself. You may be altogether correct 
in suggesting that it would be more sensible to break up general dissents, and 
put them in various parts of the text. The point, and, so far as I am con- 
cerned, the only point at issue is that it is for the dissenter, not the cochair- 
men to decide what goes into dissenting opinions, and where, and in what 
words. 

I wrote a carefully limited concluding statement of partial dissent, seeking 
to point out that in two respects we had in my opinion failed to carry out the 
mandate given us by the President and the Attorney General. I thought, and 
think, that the right place for such a comment was at the end of the report, 
where the reader could judge the validity of my criticism of the scope of the 
report as a whole. One of my principal purposes in so organizing my conclud- 
ing statement of partial dissent was to subordinate my more detailed criticisms 
of particular passages of the report, so as not to weaken the impact of the 
report itself. 

In any event, right or wrong, I insist that only the dissenter can decide 
what to say in his own dissent. The procedure you have adopted, over my 
protest and that of Professor Schwartz, seems to me arbitrary and wrong in 
principle, and I repeat my protest. 

(4) I also quoted several passages of the carefully considered report of the 
Work Group on Legal and Economic Concepts. I understand that the reference 
to the source of these quotations has been deleted from the final report. Since 
the cochairmen decided not to circulate my detailed comments on particular 
passages of the report, this step has the effect of making me seem the sole, 
and perhaps eccentric, dissenter on certain points, rather than a representative 
of a substantial minority—or perhaps majority view. I remain unpersuaded 
that the work group reports, as interim documents of the committee, can be 
considered in any sense as secret papers. 

Since you have circulated your letter to me of March 28 to the committee, 
I am following the same procedure, and enclosing also copies of my telegram 
of that date to the Attorney General, together with his reply of March 25. 

With great regret that this issue has arisen to confuse our harmonious experi- 
ence in a complicated exercise in cooperation, I remain 

Sincerely and cordially yours, 


E. V. Rostow. 
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{Telegram ] 
Marcu 26, 1955. 
Prof. EUGENE V. Rostow, 
Yale University Law School, 
New Haven, Conn.: 


Reurtel A. G.’s committee study of antitrust laws. Committee procedures are 
a matter for committee members and the cochairmen. However, let me assure 
you that I have the fullest confidence that Judge Barnes and Professor Oppen- 
heim have made all efforts to assure you full and fair chance for expression and 
dissent—this means in your own words and under your own name. 

HERBERT BROWNELL, Jr., 
Attorney General, Washington, D. 0. 

Mr. Orrenuerm. Mr. Chairman, I have a reference to that problem 
in my statement. I do not know whether you want me to take that up 
now, or wait until we come to that. 

The Cuairman. Wewill goon. It might be well. 

Mr. OprenueErM. I thought you might want the selection process, 
the work group procedures, and then the handling of dissents which 
your counsel suggested to me. 

The Cuarrman. Let us have your suggestion. Sometimes the coun- 
sel makes plans and the plans oft go awry. 

Mr. Orrenuerm. In handling the dissents, I may say that the co- 
chairmen from time to time formulated procedures with respect to 
the filing of dissents. Any member of the committee at any time had 
not only the privilege but I would say the right to appeal from the 
ruling of the Chair. 

We communicated to the members at the committee meetings and in 
oral discussions with individual members, the method of handling 
dissents. 

First, a member decided for himself whether or not to instruct the 
cochairman to identify his dissent by name. 

Now, in reference to that point, at another place in my statement, 
I point out that when the committee was selected and the Attorney 
General proceeded to invite the prospective members to serve on 
August 19, 1953, he enclosed with that invitation a statement of 
organization and procedures of the committee as the cochairman had 
formulated them as of that time, so that the invitee “may understand 
[the committee’s] responsibilities and purposes before you accept.” 

I say the Attorney General and the cochairman had reason to 
believe that upon acceptance by a member, without any specific dissent 
from the organization plan and the procedures, he did agree to them, 
unless he expressed his divergent views. 

Now, as a matter of fact, only one invitee, Mr. Chairman, specifically 
raised a question about the signing of an individual member’s name 
to identify his dissent. That member informed the cochairman that 
he wanted to know at that time whether, in the final report, a member 
could so identify his dissent by name. 

We ruled, after careful consideration, that any member who insisted 
upon that right could certainly have his dissent identified. 

The CHarrman. What does that mean ? 

Mr. OrrenHetM. I say “after careful consideration,” Mr. Chairman, 
because most of the members of the committee had conveyed to the 
cochairman the idea that this report should deal with concepts and 
doctrines. It should be impersonal and not deal with personalities. 
We felt it would aid the integrity of the process if viewpoints of dis- 
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sent were expressed, or concurring comments expressed with a proper 
statement as to the number—several or a few, some a majority, a sub- 
stantial minority. 

The Cuamman. There is no identification to “several” or “a few.” 
There is no identification. 

Mr. OrrenHEtM. That is true, sir, but each member decided for him- 
self whether he wanted his name used and we gave the member the 
privilege of joining with others without identification, if he so desired ; 
so no one was denied that right. 

The Cuarrman. Oh, yes. Professor Schwartz testified he was not 
told anything of what you are indicating now, and that he was on the 
point of resigning because thereof. Here is what he said. 

Mr. Oppenuemm. Mr. Chairman, may I respectfully suggest that 
you are perhaps thinking of another issue that was raised by Professor 
Schwartz? 

The Cuarrman. Here is what he said. 

Mr. OrrenuermM. Not that his name was not entered whenever he 
wanted it entered at any particular point in connection with the dis- 
sent, sir. 

The Cuatrman, Let us read what he said: 

“Tf I had known that my dissent would not be printed, as I sub- 
mitted it, I would not have accepted appointment to the committee.” 

Mr. Orrennetm. Well, sir, I am talking about the first point, the 
right of the member to have his name appended to the dissent. 

The next point I am coming to is the one you have in mind. 

Mr. Materz. Did you inform members of your committee when they 
were appointed, that if they dissented, their dissents would not be 
published separately ? 

Mr. Oprenuetm. I want to say in all candor; at the very outset we 
could not possibly envisage all of the problems with respect to the pro- 
cedure and the processes of the committee. We did issue an organiza- 
tion statement. 

The CHatrmMan. The answer is “no,” is it not? 

Mr. OprpenHerM. I cannot recall accurately enough to say it is “No.” 
I did make three statements about the committee. I believe in the 
second statement that was made, there was some reference to the idea 
that the cochairman would exercise discretion in seeing to it that 
where a number of committee members dissented on the same point, 
a formulation could be made of that tenor, which would be submitted 
to those members who could accept or reject it as a composite state- 
ment representing their views. This was in the interest of not hav- 
ing too lengthy statements and repetitive statements in different 
phrasings on the same point. 

Now, I cannot right now testify that I can spot that in the state- 
ment, but if it was not in the statement, I can say that we mentioned it 
at the work group meetings; it was discussed at the Ann Arbor meet- 
ing in August, 1954, and again at the December meeting here, so all 
members were apprised of that. 

The Cratrman. Professor Oppenheim, I have been here for 33 
years, and I have read all manner and kind of reports. I have never 
yet seen the minority report handled the way that you and your co- 
chairman handled minority reports in this case. It is unprecedented. 

Mr. Oprpennermm. Well, sir, I would like to have an opportunity 
to read what I have said here about the process. You see, I haven't 
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yet gotten to the very point you have in mind, as to why we felt that 
we had the discretion to handle the Schwartz and Rostow dissents 
as we did. If you want the story, I have it right here. 

Mr. Scorr. Would you clarify the reference to the one member who 
expressed a desire to have his dissent identified—and then I under- 
stood you said it was agreed he might do so after long discussion. 
Did he then take advantage of it? 

Mr. OrrenuerM. He did, sir. 

Mr. Scorr. Then you can identify the member. Who was that? 

Mr. Oprenuetm. Well, I do not believe that I am free 

The Cuarmman. You are referring to Professor Schwartz? 

Mr. Scorr. I do not know. 

Mr. OrrenuEtM. No, not necessarily. 

The Cuarrman. Well, he had to publish his report at his own 
expense. 

Mr. Oprennermm. Yes, but the Congressman is not talking about 
that, he is talking about the member who raised the question as to 
whether we would identify his dissent by his name. 

Mr. Scorr. That is right. Such a point was raised by a member. 

Mr. OrrenHErM. That member dissented in numerous places in the 
report by name. The outcome was that 

Mr. Scorr. He was given the permission and exercised it ? 

Mr. OrrenHerM. Yes. I would say in 12 to 15 places in the report. 

The CHarrman. Was it his language that was embraced in the 
minority report or was it the language of the drafter of the report? 

Mr. OprENHEIM. It was his language, his exact language. And 
whenever we varied the exact language, we communicated with the 
dissenter either by telephone or correspondence, and he was given 
the opportunity to approve our formulation or disapprove it. 

The Cuatrman. You drafted the report, did you not, generally? 

Mr. OrrenuerM. I would not claim that because I would say in all 
fairness that this report is a composite of the work of many minds. 

The Cuatrman. I mean the actual verbiage used. Somebody had 
to do it. 

Mr. OprennetM. Oh, yes, I realize that, but I say here I did not 
draft the whole report. I performed a function with Judge Barnes 
as cochairman, which takes in the whole report as far as editorial 
work is concerned, as far as carrying out the sense of the committee 
and its general meetings as to what they wanted formulated, but in 
that process, Mr. Chairman, we had the cooperation of the work group 
members who prepared initial drafts, target drafts. Some of those 
expressions remained down to the very end. 

We had the assistance of conferees on special matters. We had 
liaison representatives from the various departments I named. So 
I think in all fairness I would have to say that the report is a com- 
posite of the cooperative and joint efforts of a committee of sixty. 
I may say, interestingly enough, that I think it is the first time, 
perhaps, that a committee so large operated in a way where only a 
handful of the members actually did not participate in one phase or 
another. In other words, we abandoned the original idea of having 
a small work ie of 8 or 10 members, the rest in an advisory capac- 
ity, waiting for the formulations to come to them, because we felt 








that if we did not ask the membership as a whole actively to partici- 
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ate in the formulation processes, at the very end they would be con- 

ronted with a draft which would be strange to them. 

In this way, because the Committee were constantly seeing the 
work group drafts and the revisions of the work group drafts, before 
the cochairman compiled them into an overall draft, by the time we 
had the general meetings the members were pretty well conversant 
with the trend of the thinking of the committee, so far as those 
preliminary drafts were concerned. 

The CHatrMAn. Was there any general meeting where the whole 
report was submitted and sngedter by the committee? 

Mr. Oprenuetm. The last meeting in December, 1954, was the 
meeting at which we presented in printed form, what we called at 
that time a proposed, final draft. 

Subsequently, as the published report itself states, that was revised 
in various ways, and then we sent out what we considered to be, again, 
the proposed final report. 

Mr. Materz. Do you feel the entire substance and language of Mr. 
Schwartz’ dissent is included in the Attorney General’s report? 

Mr. OprrpennHEr™. I do. 

Now, Mr. Chairman, may I go on with the process of the prepara- 
tion of the dissents? That is a very important matter and I am pre- 
pared to tell you as candidly as I can what the report was. 

Mr. Matetz. Do you say all of Mr. Schwartz’ dissent is included in 
your committee report ? 

Mr. Orrennerm. Yes, but I do not claim all of it is included in 
precisely the words in which he submitted it. That, of course, is 
clearly not so. 

Mr. Matetz. I read from page 20 of Mr. Schwartz’ dissent which 
was published privately, and I quote: 

The other proposal would have made it a matter for the judge’s discretion, 
whether or not a consent judgment should constitute prima facie evidence in 
subsequent private antitrust suits. The present law provides that in no case 
shall a consent decree entered before testimony is taken be available to help 
the private victims recover antitrust damages from the defendant. Few victims 
are financially able to assemble the evidence to prove antitrust violation against 
a great combine. One would think it a proper part of the Government’s respon- 
sibility to see that private victims are made whole, but in practice in the majority 
of antitrust cases which are settled by consent decree, the Government is in effect 
bargaining away all real possibility of recovery by private victims. 

Now, where in the report does the content of this quotation appear ? 

Mr. Opprnuerm. Well I have already said that I do not purport to 
say, or to represent that we reproduced the Schwartz dissent in full. 
T am prepared to demonstrate that the tenor of every idea in Mr. 
Schwartz’ dissent is in this report. Obviously it would not be fair to 
ask me to go through the mechanics of it, because it took maybe 2 days 
to get that thing done. 

Mr. Matrrz. Is it in there? 

Mr. Orrennetm. I believe it is, but as a mechanical matter I do not 
believe I can find the page. 

The CuarrMan. Is not one of the most glaring omissions the failure 
to permit Mr. Schwartz to include that in the report the way he 
wanted it? That is very important. 

Mr. Crrpenuerm. In every case where you do not find those exact 
words that you are talking about—and you will find a few others— 
you will find the equivalent in the report. 
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Mr. Materz. I refer you to page 360 of your report, Mr. Oppenheim, 
where you attempt to paraphrase some of Mr. Schwartz’ comments on 
this subject, but I wonder where in the report the substance of this 
statement is contained. 

Mr. OrrennermmM. Well, I say I am perfectly confident that I can do 
that for you, but as a mechanical matter, I am not prepared now to 
show you the diagnosis we made. And we did dothat. I can submit 
that if you so desire. 

Mr. Scorr. I wish you would. 

The Cuarman. This point is very important. 

Mr. OrrpenHEIM. We were very aware of that, Mr. Chairman, that 
we would have to demonstrate that we had incorporated i in the final 
report the tenor of every idea. 

(The information is incorporated in the Schwartz dissent submitted 
by Mr. Oppenheim and inserted in the hearings at p. 1888.) 

Mr. OprenneEtM. Let me illustrate what happened in a few instances. 
We found on certain matters of dissent, members, let us say, might 
have different ways of phrasing it, and we would try to get them to- 
gether and agree on one dissenting statement that would represent 
their view. We succeeded every time. 

In the case of the Schwartz dissent, as I will point out more fully, 
we did have an issue, joined with the cochairman, but there are some 
of those passages that we honestly believe—it may be matter of value 
judgment or discretion—were already in the report with respect as to 
the same point. Now that, I think, could be a disputed matter of 
judgment as to whether we were right in feeling the equivalent was 
there. That was our process, 

The CHarrman. It is very important, because charges are made that 
you watered down the dissents to such a degree as to nullify them and 
make them useless. 

Mr. OprenHerM. I deny that. 

The Cuarrman. You have a right to deny it and I respect your 
denial, of course, but on page 360, you seek to cover what Mr. Schwartz 
says, but I do not think you do it successfully and you do not embrace 
ali that he says; and what he says is very important. 

Mr. OprrenHetmm. Well, Mr. Chairman, we could not, of course, put 
it in exactly his words unless we reproduced them, but I submit to you 
that it is well known among lawyers that in English court practice 
there is always a plurality of opinions. Each justice states his own 
facts and opinions. We American lawyers shy away from that. We 
y—and as I understand it, that is one of the problems even in our 
highest court—“Tf the dissenting justices can be brought together and 
have one statement of dissent, that serves the public interest.” With- 
out revealing the name of the Justice, I remember a few years ago one 
Justice of the Supreme Court told me that his theory of a dissent was 
to file a separate dissent only when he added to what was not in the 
majority or the other dissenting opinions. That was also our feeling. 

With a committee of 60, we thought the report would be poorly 
organized to have repetitious prose carrying the same meaning 

The Cuarrman. Mr. Oppenheim, I know there cannot be perfection. 
IT know that you have had a difficult task and it is even sometimes, 
from a public v iewpoint, unrewarding. Nonetheless, you have to 
accept these criticisms. I do not want you to get excited or heated 
because we point these out to you. 
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Mr. Oprennerm. I am very calm, Mr, Chairman, and I am very 
happy to have those criticisms because I am so glad to have an oppor- 
tunity to tell the story as the cochairman sees it. 

The CuatrmMan. That is right. 

Now, for example, there is another very important item which Mr. 
Schwartz toaghed upon and I will read it briefly—and I fail to find 
an adequate reflection of that view in your majority report. For 
example, he said: 

What are the objections to the grand jury subpena? We are told that it 
“debases the law by tarring respectable citizens with the brush of crime when 
their deeds involve no criminality,” and that criminal procedure should not be 
invoked where the Department of Justice does not initially contemplate indict- 
ment. This view entirely misapprehends the nature of the Sherman Act viola- 
tion, the investigative process, and the historie role of the grand jury. The 
Sherman Act does not have 2 categories of violations, 1 civil and 1 criminal. 
All Sherman Act violations are both civil and criminal. Until the facts are 
fully disclosed neither the grand jury nor the prosecutor can intelligently decide 
whether to exercise the discretion not to indict. Grand jury subpena not followed 
by indictment does not tar anybody with crime. It is well known that grand 
juries subpena witnesses as well as suspects. 

I fail to find an adequate reflection of those views in your majority 
report. 

Mr. OvrenuHerM. In my opinion that is done on pages 348 and 349. 
I think it would be unrewarding for me to wrangle with you as to 
whether, in your opinion, it accomplishes the same purpose. All I 
can say is that we exercised an honest judgment. Notice at the bottom 
of 348—having done this myself, I know the process that 1 went 
through—I say myself, in cooperation with Judge Barnes and in 
cooperation with the Executive Secretary, all three of us. 

You will notice at the top of 348, we say : “With this position, several 
members disagree.” 

Then, toward the bottom of page 348, we say: “Louis B. Schwartz 
adds.” Now, we felt, in adding what he said, we were adding the 
differential element. That was our best judgment. That is why you 
find some of the exact words of his dissent omitted. 

Mr. Scorr. What I wanted to say at this point was that I have the 
feeling that Mr. Oppenheim may very properly have in mind that 
his testimony may be broken into two parts and that he may not 
finish today and have an opportunity to meet this question. The 
discussion—as to the right of members to submit dissents in clarifying 
form—is covered by Mr. Oppenheim’s statement on page 13, halfwa 
down, through to page 20, about two-thirds of the way down. 
thought in the interests of logical procedure, if we could perhaps pass 
the first part of your statement which pertains to the method of selec- 
tion of members and go right into the question of dissent, then we 
could get the cochairman’s views as to why the right of dissent was 
clearly given, and then he is in a better position to meet the other 
point of view which is that it was not. 

Mr. Orrenuem. I appreciate your suggestion, because I felt that 
we were getting into it tangentially, you see. 

The Cuatrman. I will follow the suggestion and it is a good sug- 
gestion. Before we proceed, with reference to that grand jury sub- 
pena statement, this is what Mr. Barnes said. 1 ) 
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We asked him the question whether the view of Dr. Schwartz was 
properly reflected in the majority report concerning grand jury 
subpenas. He says: 

Well, as is brought to my attention today, I would not say that it was per- 
haps as adequately set forth as I would have liked to have seen it. 

We will follow on Brother Scott’s recommendation. 

Mr. Orrennerm. I[ will begin on page 13 of my statement. 

Statements have been made before this subcommittee and in the 
press which create the impression that the cochairmen formulated 
procedures from which there was no appeal by committee members. 
This is not the fact. On August 19, 1953, when the Attorney General 
issued invitations to the prospective committee members, he enclosed 
a statement prepared by the cochaimen regarding the organization 
and procedures contemplated for the committee. “ [May ¥ interrupt 
my statement there to say we realized at that time that only experi- 
ence and actual operations could determine the extent to which those 
procedures would have to be varied. | 

This was done so that, in the words of the Attorney General, the 
invitee “may understand [the committee’s| responsibilities and pur- 
poses before you accept.” The Attorney General and the cochairmen 
certainly had reason to believe that on acceptance the committee 
member had no objections to the procedures outlined in the statement 
unless he specifically registered his divergent ideas. As a matter of 
fact, only one invitee specifically raised a question, which, after 
acceptance, he formally presented to the cochairmen. This concerned 
the right of a member to have his dissent identified under his name. 

The cochairmen ruled that any member who insisted upon this 
right could have his dissent identified. This decision was reached 
even though most committee members expressed a belief that all 
dissents should be filed without specific identification. 

Any other “ground rule” of the committee could have been ques- 
tioned by a member. It is obvious that, when one considers the 
independent-mindedness of the outstanding men of the committee, 
the cochairmen certainly would not think of arbitrarily insisting on 
a rule of procedure contrary to will of the majority of the committee. 

I don’t think the committee could have operated on that basis. 

The Cuarrman. That does not make it right. 

Mr. Orrpennetm. But, it makes it the concensus of the committee 
as a parliamentary committee. The committee may be wrong just 
as the minority may be right. 

The CramrMan. You know, Daniel Webster says, “One man with 
courage is a majority.” 

Mr. Oppennerm. That is true; he is a majority for himself but 
he still has to persuade the others. 

Dissents were handled in accordance with “ground rules” of pro- 
cedures communicated to the members at committee meetings and in 
oral discussions with individual members. These procedures i included 
the following: 

(1) As previously stated, a member decided for himself whether 
or not to instruct the cochairmen to identify his dissent by name. 

(2) If several members dissented on the same point, the cochairmen, 
after consultation with the members, would formulate or ask the mem- 
bers to formulate a common statement expressing the tenor of the 
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dissent. Before the report was finally published, each member of the 
dissenting group had an opportunity to read the statement, and 
approve it or ask that his dissent be separately noted. : 

(3) Each dissent was to be printed in the final report in conjunc- 
tion with the point or topic to which it related, and in the chapter of 
the report in which the subject matter of the dissent was treated. 

(4) It was understood that, if a dissenting statement was too long, 
the cochairmen would request the member in question to condense his 
ideas, or that the cochairmen might do so and thereafter submit their 
condensation to the dissenting member, who had the right to accept 
or reject it. 

These “ground rules” also applied to concurring statements and 
additions to the majority views which might be made by individual 
members. 

While it was never the intention of the cochairmen to comment on 
the attitudes or actions of individual members of the committee, the 
public discussion of the dissents entered by two members compels me 
to make the following statement for the record. First, may I say that 
only two members, namely, Professors Rostow and Schwartz, objected 
to the method in which their dissents were handled. 

Professor Rostow insisted that the cochairmen print his statement 
of partial dissent as a whole. 

There is no one for whom I have more admiration and esteem than 
my colleague Gene Rostow, and despite this issue which arose, in 
everything we discussed on which we could not agree, we always ended 
up by “agreeably disagreeing”. I want to pay my respects to the 
manner in which he handled himself although we knew we had to 
disagree with him on this particular issue. 

The Cuatrman. Mr. Oppenheim, don’t think when we ask these 
questions that it involves any diminution of the high respect we have 
for you. 

Mr. Oprenuerm. Thank you, sir. 

On examination, we found that two portions of Professor Rostow’s 
clissent related to matters treated in the chapter on Foreign Commerce 
and in that on Administration and Enforcement. We, therefore, 
requested Professor Rostow to permit us to print those portions in the 
respective chapters. With this he declined to agree. 

| pleaded with Gene on the ground that as a lawyer and an advocate 
the most effective place to have his dissent is where the original ma- 
jority argument is presented because the reader’s mind is concentrated 
on it. If the dissent were to appear at the very end of the report 
with a reference back, by that time the reader forgets the flow of the 
majority argument. He would have to go back to the earlier page, 
recall it, and then read that particular portion of the dissent. 

Mr. Maerz. Would it not have been possible to dismember the 
dissent, or to insert portions of the dissent in various sections of the 
report and then to have published the dissent at the end of the majority 
report as one compact document ? 

Mr. Orrennerm. It would not have been feasible, Mr. Maletz. I 
can point, for example, to the fact that in the files of the committee, 
we have extremely long statements by particularly active members. 
Some of them run 28 or 30 pages. Mr. Schwartz’ ran in the original 
submission 38 legal capped pages and was submitted March 14, the 
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deadline for submission of comments on the proposed final report. 
We had to duplicate the Schwartz’ dissent that night by having an 
overtime staff and circulated it to the committee. 

But, the point that you raise I respond to in this way. If the other 
members had insisted on the very same thing that Mr Schwartz in- 
sisted on, we would have had appended at the end of the report, per- 
haps 20 or 30 lengthy statements. And mind you, I am going to make 
it clear a little later, ‘that we never objected to the printing of the gen- 
eral dissenting comments. 

For ex: imple, on pages 390 to 392, we printed in full Mr. Schwartz’ 
overall dissenting comments. But what Louis wanted was that if 
he made a particular point with regard to the General Electric case, 
he wanted the right to say that without having it appear where the 
General Electric case was discussed in the report. 

I say I can appreciate and sympathize with what you say about the 
difficulty in reading this report if that were done. 

Mr. Scorr. A better analogy is the fact that as we proceed here, 
some of us insert our dissents as we go along. 

Mr. OrrENHEIM. I suppose so. That would not have compounded 
the difficulty. 

The CHarmman. Wait a minute, Mr. Oppenheim. That doesn’t 
mean that when we make our report we will not have a very violent 
dissent and that will be separate from these procedures. 

Mr. OrprpenHEm. We would have had at the end of the report, as 
Judge Barnes and I said, perhaps 20 or 30 reports, for all practical 
purposes. They would have to be collated, they would have to be 
classified just as we did, and just as any lawyer does in a brief. 

The Cuatrman. What is wrong with 30 dissents, with a report that 
contains three hundred fifty- odd pages? What is wrong with that? 

Mr. Orrpennem. The difficulty was the fact that we had a commit- 
tee of 60. Some try to analogize this to a court of 5 judges, or 9, or to 
a small committee. If we had a committee of five, I am sure that 
each member would have understood he could almost write, if he 
wanted to, a law review article, if that is what he wanted. 

But, it seems to me that when a man of mental stature and reason- 
ableness of spirit joined this commitee of 60, he must have known he 
could not have written a law review article for himself. He should 
have declined acceptance. 

The Coarrman. Why shouldn’t he write his legal analysis? 

Mr. Orrennetmm. When he joined the committee, he must have 
known that with 60 members, it would have been anarchistic to have 
at the end of the report, mind you, these separate statements from 
anyone who desired it. 

Now there was much less of an issue on the point with Gene Rostow, 
because Gene did not try to append in his separate statement all those 
little points that Louis Schwartz did, but I say that if we had allowed 
that for Louis Schwartz, we would have had to allow it for every 
member of the committee who wanted to exercise the same right. 

The Cuarrman. Mr. Oppenheim, wait a minute. I do not say you 
are unfair to Mr. Schwartz. They are not little points, on the con- 
trary they are very important. 

Mr. Orrennem. A good many are basic, which we have taken care 
of, but there were a good many specific points, sir, in that statement, 
with regard to specific matters in the chapters on patents, for exam- 
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ple, or on distribution, or whatever the chapter was, that should have 
been collated, as every other member did. 

And interestingly enough, I can say this from personal experience 
over those 2 years, that down to the time when Gene Rostow came in 
with his partial dissenting statement, followed later by Louis 
Schwartz’ dissenting statement, not one member of the committee 
asked for that, or thought that that was the procedure. 

In other words, the implied understanding was that when you ad- 
dress yourself to a specific issue, you tell us, as the other members did, 
“On page so- and- -so of the proposed final report, I want this comment 
on that point,” and we were a little surprised because at the very end 
we got this statement from Louis Schwartz. 

Now, in Gene's behalf, I want to say that the issue there was dif- 
ferent, because Gene did not aggravate it. If you will notice, on page 
388, he approved the general tenor of the report. He says so in two 
places. On page 388, he states : “While I agree with the analysis of most 
of the report, except as to points of detail at which I have felt it nec- 
essary to record dissent in footnotes or brief comments in the body of 
the text,”—he had that in mind—“there are two major respects in 
which the report fails in my view, to meet the duties imposed upon our 
committee by our terms of reference.” 

Again he says on page 389, ce hile I welcome and agree with the 
ge neral tenor of this analysis I deplore the failure of the committee 
to have carried it forward in certain respects * * *.” 

In Gene’s case the only issue was whether the portion of his dissent 
on the ad hoc committee should go into the foreign commerce chapter 
where that matter was dealt with, and whether the portion on admin- 
istration and enforcement should go into the chapter dealing with 
that subject. 

By curious coincidence, in just the physical layout of the report, 
you will notice that Gene’s comments on administration and enforce- 
ment as a practical fact begin on page 385 anyway—it happened to 
come at the end—so on pages 385 to 387, we have Gene’s statement. 

Then on page 388 it continues with his concluding statement of par- 
tial dissent and runs over to the top of 390. So all that happened was 
that the portion of his dissent on the U. N., ad hoc, was in the for- 
eign commerce chapter. I may also say—and this I say with jocular- 
ity, Mr. Chairman,—that as I told Gene, I spent more man-hours and 
the Government incurred more telephone charges in my conversations 
with Gene Rostow over the telephone than any other committee mem- 
ber. That is to his great credit because his mind is so active and he 
was so conscientious, that day after day I would be in telephone com- 
munication with him. 

And in that process at the very end, we spent about 2 hours on the 
telephone in which Gene was telling me where he wanted his name 
mentioned and where he did not want his name to be stated, and he 
also told me that he did not want certain points included in his gen- 
eral statement. 

The Cuatrman. Yes, but Mr. Oppenheim, whatever you say it does 
not wash away what Mr. Rostow said to the Attorney General: 

I must vehemently protest recent attempts of Judge Barnes and Professor 


Oppenheim to interfere with the right of members of the Attorney General's 
Antitrust Committee to express dissent in their own language and form. 
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You may have great powers of persuasion. 

Mr. OpreNHEIM. My wife thinks so, sir. 

The Cuarrman. You may have been able to persuade Mr. Rostow, 
but there is a succinct, emphatic statement. 

Mr. OprENHEIM. Yes. 

I notice Professor Rostow in the audience and therefore I speak 
with utter confidence that what I say is so, because there he is to 
check me if it is wrong, and I would even ask the privilege of having 
him do so. In the case of his dissent, not one word was omitted or 
deleted, except a reference to a work group, and that was what Gene 
really object ted to, and I must say, of course, he did not agree to what 
we did. He did not agree to the allocation of the two portions of his 
dissent and he did not agree to the elimination of the reference to the 
work group. But as you gentlemen know from previous testimony 
and as my statement repeats today, we pledged the committee mem- 
bers that we would not reveal the personnel of the work group, 
refer to the work group drafts, which were merely target drafts, 
formulated by agents as it were of the cochairmen, not subcommittee 
members and not Hoover task-force commission personnel, And, 
therefore, we felt that in carrying out our pledge we could not do 
that for Gene. 

On the other hand, the very paragraph that he took from a pre- 
liminary draft—and he had a right to do that—is in the report, but 
not identified as coming from that work group. 

The CHamman. It is well to put in at this point what Mr. Rostow 
will undoubtedly say to us subsequently and I read from page 11 of 
his statement : 

Yesterday recommendations to this effect, concerning exactly what you are 
indicating, proposed by the legal and economic concepts work group, were re- 
moved from the report without even the formality of a vote. 

Mr. Orprenuetm. Then, he has revealed what is the legal and eco- 
nomic concepts group and since he has done so I say exactly that is 
what it was. 

But the paragraph in question appears in the report. 

The CHarrman. Wait a minute. Do you accept that criticism as 
sound ? 

Mr. OprennHeEtm. No, sir, I do not. No, sir. Because just as the 
member who raised objection—or at least thought he wanted clarified 
the issue of whether he could identify his dissent by name—could 
have strenuously objected to a ruling of the cochairmen that he could 
not use his own name and identify his dissent, so I ask why any 
member who, having sat through the work groups and having had 
correspondence with the cochairmen and talked with other members 
and sat at the general meetings, would not have raised with the co- 
chairmen the question of whether they could refer to the work groups. 
Then if we had said “no,” he could have devided for himself what he 
wanted to do about it. I do not think he would have made it too 
great an issue. It was not that important. But at any rate every- 
body knew at the time the final report was proposed that we were 
not going to refer to work groups. That came up time and again, 
you see. “Tt came up in discussions in the work groups, it came up in 
the general committee meeting. 

There wasn’t one member, inc luding Louis Schwartz, who was 

caught by surprise about anything that the cochairman had in mind. 
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I believe Louis wondered about whether he was going to have the 
privilege of submitting a long dissent. As a matter of fact, he must 
have spent weeks on that dissent and it came in on the last day, the 
March 14 deadline, with the result that Cochairman Barnes and I 
felt we could not give the members of the committee a chance even 
to refute it. We got it out in mimeographed form and we gave the 
committee members 3 or 4 or 5 days to look over that long dissent. 
Then we got letters—I have them in the file—from a few committee 
members saying, “We want to refute the Schwartz dissent.” The co- 
chairman ruled it could not be done because the Schwartz dissent 
came in on the last day, the deadline was passed and we were sorry. 

The result is that Professor Adelman, of Massachusetts Institute 
of Technology, was the one who took the opportunity of answering 
that dissent in a publication in New York called the Antitrust Bulle- 
tin. Otherwise there would have been no recording of any refuta- 
tion to that Schwartz dissent. 

The Cuarrman. As to what you say on page 26, addressing yourself 
to me: 

Mr. Chairman, I further request that Professor Adelman’s reply to the Schwartz 
dissent, also published in the April issue of the Antitrust Bulletin, be inserted in 
the record of these proceedings. 

In other words, you want the rebuttal of the dissent by Mr. Schwartz 
to be placed, in toto, in this record at least, but when Mr. Schwartz’ 
dissent is asked to be published in your record, you say “No.” 

Mr. OrrprnueEIM. That is because we had a duty to perform in rela- 


tion to our cochairmen’s office, and we had a duty to give equal treat- 
ment to all members. 
Now, may I go along with my statement ? 


The CuatrMan. We have a duty to do here and we are going to 
accede to your request and we will publish Mr. Adelman’s rebuttal 
to Professor Schwartz’ dissent. 

Mr. Oprrnuerm. I hope you will also publish the Schwartz dissent. 
in full. 

The CHarrMaNn. That isin the record already. 

Mr. Orrenuetm. I am very glad to hear that, because, in a way, 
since professors and practitioners and Congressmen and all of us 
differ on many things, I may say, without meaning to be facetious, 
that I think the Schwartz dissent is the strongest argument for the 
majority views inthe report. Isay that with all respect. 

The CHarman. Why didn’t you put it in your report, then ? 

Mr. Orrennerm. Because, sir, as I said before, we could not yield to 
one committee member who would not abide by what we considered to 
be the ground rules of a committee. And after all a committee is a 
team. If you join a team, you give up some of your freedom. Free- 
dom is a relative thing. The Supreme Court thas made it plain there 
is no absolute freedom in an ultimate sense. When a man joins a 
committee of 60, of course he gives up some freedom. 

The CHarrMAN. Gives up his freedom to dissent ? 

Mr. Orrrnuerm. He gives up his freedom to act as if he isn’t a 
member of a committee. 

The CHarrman. Does he give up his freedom to dissent and give 
up his privilege to have his dissent recorded as he wishes? ¥ 
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Mr. OrrenHEIM. We did not deprive him of his freedom of dissent. 
We deprived him of special treatment apart from any other member 
of the committee and I even include Gene ‘Rostow because he did not 
ask for that kind of elongated dissent. 

Mr. Scorr. You deprived him of the privilege of writing the report 
as he wanted it written and as the other members did not want it 
written. 

Mr. Orprennerm. It would logically follow if we gave Schwartz the 

wivilege he asked, we could have had 60—I mean as a matter of pure 
oe 1] conclusion—60 different reports. 

The CHamman. What difference would that make? 

Mr. OrrenHEIM. It would have made the great difference that there 
would have been no reason for the existence of a committee. 

I would say, Mr. Chairman, if the members of this committee had 
split off into many splinters in all directions, I would have asked the 
Attorney General to consider not publishing any report on the ground 
that the public interest would not be served by any clarification. Our 
function was to clarify. Our function was to arrive at a common 
ground of meaning and understanding. If we failed in that, I would 
have said that we should not file the report. Publish all these splinter 
epinions and let the world see what they are. 

The CrarrMan. Then, your attitude meets with my disfavor person- 
ally—I do not know what other members feel—you seem to want to 
stretch the opinions of those who disagree with you over a procrustean 
bed and force them to your point of view. That happens if we follow 
your concept. 

Mr. Ovrenuerm™. I do not believe so because we had no controversy 
about the right to dissent and I am coming in a moment to Professor 
Kahn’s letter which I naturally am very pleased to have and I can 
also report some oral conversations with two other dissenting members. 

In other words, I am confident that if a poll were taken of this com- 
mittee, all but perhaps one—if Professor Schwartz still adheres to 
his view—would believe that we handled the dissenting opinions in 
the way in which they had to be handled for a committee of this size. 
And I do not think even Professor Schwartz said we have been unfair. 
What he said was that he did not agree with our judgment as to how 
we handled his dissent. 

The CratrMan. I will give you an opinion. I think you have been 
unfair. When you take into consideration, Mr. Oppenheim—and I 
am not critical of you unduly 

Mr. Oprennetm. [ appreciate that. 

The CHairman. I want you to know these are our views. We may 
differ, but as 1 say, we are not disagreeable in our differences. 

Criticisms have been made that some 45 or 46, I have forgotten the 
number—members of this committee were lawyers who were interested 
in antitrust proceedings, as representatives of defendants of rather 
large entities and corporations, and that in a number of instances— 
quite a number of instances—these attorney members of the committee 
had proceedings pending either before the Federal Trade Commission 
or in the United States courts. 

When you consider that as a background from whence sprung this 
majority report, and you have in addition your concept of how this 
report should be written, then I see support for the contentions that 
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this report is deliberately weighted in a way that would weaken and 
not strengthen the antitrust laws. 

Mr. Orrennermm. Mr. Chairman, I reserve for this afternoon an 
opportunity to explain that aspect but I would like to avail myself 
of Congressman Scott’s invitation to complete this, if I may, before 
we adjourn because there is not much more on that point. 

The CnHatrman. Proceed. 

Mr. OrrenuetM. Now, as to Professor Schwartz’ dissent, I say here 
the same was true of the dissenting statement of Professor Schwartz 
as in the case of Professor Rostow, namely, that we did not feel we 
could discriminate in favor of a particular member. 

Mr. Materz. Did I understand you to say a few moments ago that 
it did not come as a surprise to Professor Schwartz that his dissent 
would not be published separately ? 

Mr. Orrennermm. I did not say that. I said it could not have come 
as a surprise to Professor Schwartz, that we had numerous discussions, 
for example, at committee meetings. There was a great deal of dis- 
cussion as to matters of this sort and there was a discussion about 
length. There were pleas by the committee members that the com- 
mittee members should try to keep their comments as brief, as solid 
and as condensed as possible, because of the great number of committee 
members, and the fear that this report could get so extended and have 
so many duplications of the language conveying the same meaning 
that it would be very difficult to say that we were clarifying. 

Mr. Marerz. Was there a discussion with respect to publishing dis- 
sents separately ¢ 

Mr. OprenuetM. I would have to check my memory a little on that. 
I would be willing to say at this point that that was a matter of dis- 
cussion. Where it occurred-and how it was communicated I am not 
prepared to say without refreshing my recollection a little further. 

Mr. Maerz. Will yousupply that information for the record ? 

Mr. Orrennerm. I will be glad to check and see if I can find any 
actual recorded evidence in the files of that. 

(The information requested follows :) 

(Subsequently Mr. Oppenheim submitted a draft of the dissent of 
Louis B. Schwartz which indicates the materials incorporated into 
the Attorney General’s report. The parts of the dissent quoted ver- 
batim are in italie type (page number shown in parentheses), ma- 
terial indicating “substance” unchanged are in roman type (page 
number shown in parentheses), and material not used in the report is 
indicated by brackets. ) 


Drartr Dissent or Louis B. SCHWARTz 


(P.390:) The Majority Report would weaken the antitrust laws in a number of 
respects, and, even more important, it fails to adopt necesary measures for 
strengthening the law so as to create a truly competitive economy in this country. 
On 30 specific issues discussed in this dissent, it takes a position inimical to com- 
petition, either by approving existing narrow interpretations or by suggesting 
additional restrictions. Only 2 or 3 of its recommendations look the other way? 
I do not mean to suggest that my colleagues of the Majority are consciously op- 
posed to the antitrust laws. On the contrary, the report expresses their unques- 
tionably sincere belief in competition of a sort and within limits. Moreover, since 
the Report is a composite product of many draftsmen, some chapters are much 
more favorable than others to the preservation of independent competitive enter- 


1. g., to repeal resale price maintenance laws; to permit the United States to recover 
antitrust damages. 
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prise. This internal contradiction is especially evident in the contrast between 
some portions of Chapter 1 enunciating general principles and subsequent chapters 
dealing with particular cases. But the upshot is clear. The central thread of 
the Majority Report unwinds from a core of belief hat the competitive situa- 
tion in this country is satisfactory, and that the antitrust laws require modifica- 
ion chiefly to temper their rigor. 

{This surprising verdict against antitrust is rendered without any factual 
findings regarding the effectiveness of the present program, or its beneficial or 
harmful consequences from the public welfare standpoint. Indeed, the Report 
states explicity that the Committee is not a “fact-finding” body but only an 
advisor on “policy”.2 This} (pp. 4-5:) narrow view of its function prevented the 
Committee. from giving any direct answer to the one question that warranted 
bringing the Committee into existence, namely, are the antitrust laws successfully 
serving the purpose for which they were passed, and if not what should be done 
about it? To answer this question would have required a good hard look at finan- 
cial and industrial structure and practice in the United States in comparison with 
the goals envisioned by the antitrust laws. This was not done. Instead, the 
Report offers a survey of economic theory and a surprisingly detailed review of 
decisional law with special emphasis on recent cases. The million-dollar investi- 
gation conducted by the Temporary National Economic Committee before World 
War II, the pains-taking fact-gathering of Senate and House Committees since the 
war, the great staff reports of the Federal Trade Commission are substantially 
ignored. 

(P.390:) I think we need very much more rather than somewhat less antitrust 
enforcement. Since the Majority do not deal directly with this central issue, I 
cannot tell whether the disagreement results from a different understanding of the 
facts with regard to the present organization of our economy, or from a different 
view of what ought to be. I shall begin by stating my view of what the anti- 
trust laws are supposed to accomplish. 


THE ANTITRUST GOAL 


(P.2:) The purpose of the antitrust laws is to preserve liberty, i. e., freedom of 
choice and action, first in the economic sphere but ultimately in the political 
sphere as well. Businessmen are to be free from direction or coercion of other 
businessmen. Buyers are to be free from concerted exploitation by sellers and 
vice-versa. No one is to build, alone or in combination with others, an industrial 
empire of such scope that others must perforce deal with him or on his terms. 
Entry into all trades and businesses shall be as free as physical limitations 
permit. 

This maximization of freedom is desired because of the favorable economic 
consequences of competition, as is fully shown in the Majority Report; but that 
is not all. [It] is also desirable on principle and for its own sake, like political 
liberty and because political liberty is jeopardized if economic power drifts into 
relatively few hands. [The centers of great wealth will own and influence news- 
papers, magazines and broadcasters, direct the development of universities, 
retain the ablest lawyers, economists and public relations specialists, finance 
political parties, infiltrate or wear down the executive agencies by which they 
are supposed to be regulated, and operate powerful lobbies so that] (p. 2:) the 
popular will itself is shaped to their needs.* In addition, individual dignity and 
responsibility are magnified in a free economy. Success will not depend solely on 
the favor of superiors in a great pyramid of power, but may be achieved also 
by striking out one’s own, winning fortune from the patronage of fellowmen. 
Freedom on the economic frontier is today’s only substitute for the open 
Western lands which in other generations ncurished American individualism. 


2It is impossible to give intelligent advice on policy except on the basis of facts found 
or assumed. It is also evident that whenever the Committee does recommend a signifi- 
cant change it acts on the basis of findings or assumptions as to how existing law is work- 
ing. For example, the recommended repeal of the so-called Fair Trade Act is surely based on 
a determination that this legislation has cost consumers millions of dollars, unfairly limited 
the business of the most efficient distributors, and promoted horizontal price conspiracies, 
rather than on logical or doctrinaire grounds as suggested in the dissent of Mr. Montague. 

*It is by no means intended to impugn the motives of the men who have built or operate 
these aggregations of power, or to suggest that the power has always been abused. On 
the contrary, the men in charge of the destinies of our corporate giants probably make each 
move in the corporate game from business motives which are entirely reasonable, and they 
are probably at least as public-spirited as other men. But self-interest can so easily be 
identified with public interest, that sincerity and good motives are not an adequate reliance 
against the dangers suggested in the text. 
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CAntitrust] (P. 2:) also performs the function of keeping governing power in 
the hands of politically responsible persons. Power to exclude someone from trade, 
to regulate prices, to determine what shall be produced, is governing power, 
whether exercised by public officials or by private groups. In a democracy such 
powers are entrusted only to elected representatives of the governed, for to agen- 
cies designated by the legislature. Weare jealous of our economic freedoms even 
when elected legislators enact regulation. Much less are we prepared to ac- 
quiesce in the wielding of such power by trade groups meeting in private to 
promote the pecuniary interests of their members. When a monopoly or a trade 
association succeeds in exacting from the public more than a competitive price, 
it is in a very real sense exercising the power of taxation without representation. 
To keep economic power diffuse is to postpone or avoid the day when a resentful 
publie will demand direct political control or nationalization of industry.] 

(P.2:) Antitrust opposition to overwhelming Bigness serves still another pur- 
pose. Intellectual and artistic creativeness can be imperilled by the quality of 
sameness imposed on us when standards of thought and form are delivered into 
the hands of a few businessmen, [whether they be movie producers, chain broad- 
casters, auto manufacturers or magazine publishers. It is no accident that 
really significant changes in design of automobiles and telephone receivers have 
originated in foreign enterprises which are relatively small. Among American 
automobile producers the smaller companies have become the daring innovators. 
Increasing numbers of our people find British and other foreign moving pictures 
the only escape from the tedium of Hollywood productions geared to a single 
formula of expensive “stars,” lavish sets, plots at the level of teen-age under- 
standing, and simultaneous release in so many hundreds of theatres that the 
movie goers’ effective choice at any given time is fairly limited. The inter- 
locking of newspaper and broadcasting interests has practically deprived us 
of the benefit of speedier communication inherent in the radio: the radio news 
commentators read us the headlines from newspapers we have already seen. 
To come to a question that may mean life or death, what relation is there be- 
tween our “mass-production” of ideas and the alarming fact that so many of the 
scientists who gave us atomic energy were foreigners, not nourished in the 
vaunted laboratories of American industry? 

[Everyone recognizes that many modern industrial operations cannot be per- 
formed on a small seale. Steel making, petroleum refining, railroad, steamship 
and air operations call for large business units. But how large? How much 
larger than technological considerations require? With how much incidental 
extension of operations into related fields that do not require large scale opera- 
tion? And to the extent that large size is inevitable the question arises whether 
industrial giants shoul be free to use economic power devices like merger, exclu- 
sive dealing and price-discrimination with the same freedom as smaller units 
in the trade? 


THE PRESENT INDUSTRIAL SCENE AND APPLICABLE LAW 


[In the light of the foregoing, let us take note of some salient features of the 
present industrial scene and the Majority’s reaction to the facts. 

[A. The Big-Two, Big-Three Pattern.—In the country as a whole or in large 
regions we find] (p. 55:) important industries dominated by a very few corpora- 
tions. This is true in automobiles, steel, aluminum, tin cans, linoleum, cigarettes, 
liquor, tires, meats, biscuits and crackers, dairy products, among others. Many of 
these corporations were created by merger of enterprises that were already fully 
integrated from a technological point of view. Some of these businesses, e. 9., 
hiscuit making, can easily and efficiently be carried on at relatively small scale, 
We know from a study by the Federal Trade Commission that the merger move- 
ment long avo passed the point where integration necessarily pormotes efficiency, 
for the study showed that medium or small operations were generally the most 
efficient. (Pp. 40-41:) Economists tell us that when the number of sellers in a 
market is reduced to two or three, they operate much like a monopoly, even 
thovgh they have not formally combined into a single leagl unit. 

(What, then, is the deficiency in the law which has permitted this condition 
to continue? It is the rule which says that any corporation, no matter how big, 
may swallow up another if it has “good business reasons” for doing so, e. @., 
“to expand,” and if the government is unable to show that competition has been 
so restricted that others are “foreclosed” from a substantial market. This rule 
is espoused in the Majority Report.) (Pp. 51-52:) The Majority fails to condemn 
the U. 8. Steel decision of 1920, where by vote of 4-3 the Supreme Court sustained 
the amalgamation of half the steel industry of the country, resulting in 100% 
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monopoly in some lines. [It views with equanimity subsequent phases of U. S. 
Steel’s program of expansion by merger (Columbia Steel case) despite the 
avowed purpose of that acquisition to acquire a “firm market’”—which in plain 
talk, means that competing sellers of steel are to be denied a chance to get the 
business of a previously independent steel processor by offering better prices 
and service than the great steel trust! The Majority Report reviews without 
protest a case like Transamerica Corp. v. Board of Governors, holding that 
acquisition of forty-eight banks, doing 50% of the bank loan business of the 
Far West, shows no tendency to substantially lessen competition. The Majority 
apparently approve the old Jnternational Shoe case which imported into the 
Clayton Act the convenient Sherman Act dogma of good business reasons and 
the absence of prejudice to competition.] (Pp. 127—-128:) Pillsbury Mills, a recent 
decision of the Federal Trade Commission, is hailed for ruling that the industry 
leader’s acquisition of a competitor, which among other things gave Pillsbury 45% 
of the relevant market, could not be vetoed without a full economic analysis of 
the Transamerica variety. 

The Timken case stands unchallenged although there (p. 356:) the Supreme 
Court went so far in its solicitude for the right of amalgamation as to preserve 
interlocking control of international competitors in the very same decree which 
orders the defendants not to use that control to integrate the operations of the 
two firms. In other words, the Timken decision finds that the American company’s 
acquisition of control over the British firm was unlawful, assumes that the two 
firms can function as independent enterprises with no technological necessity for 
integration, directs that they function as competitors, yet leaves the ownership 
intact. This is also the pattern of certain consent decrees that purport to require 
“competition” among members of a family of enterprises under a single financial 
domination. Such decrees in favor of departmental rivalry lose sight of the true 
significance of competition. Departmental rivalry, such as prevails, (pp. 35-36:) 
for example, between the Chevrolet and Buick divisions of General Motors, or the 
“socialist competition” between the various production ministries of the Soviet 
Union, looks like competition and may tend to stimulate cost-saving and selling- 
initiative. Far-sighted managements encourage decentralized administration 
and departmental rivalry for this reason. It would never be allowed to go so far 
as to threaten the profits of the parent enterprise through unrestricted price cut- 
ting. In other words, (pp. 356-357:) departmental rivalry is a device employed 
by management to secure effective control of subordinate divisions. Competition, 
on the other hand, is an institution designed to subject management itself to the 
control of a market where others are free to produce and sell. Departmental 
rivalry would exist if General Motors had an exclusive legal franchise to manu- 
facture all automobiles used in the United States. 

(Pp. 35-36:) If the Timken situation, involving common ownership of compet- 
ing or potentially competitive enterprises, is left undisturbed, how much less is the 
Court likely to interfere with the type of economic empire which is coming to be 
known as “conelomerate” consolidation because it embraces subsidiaries en- 
gaged in different, though not unrelated, businesses. [[The issue is presented 
in the pending suit challenging the Du Pont hegemony in paint, chemicals, tires, 
and automobiles. Is an antitrust law adequate which finds this situation un- 
objectionable so long as the obvious power to influence the flow of trade among 
these subordinate units remains “unexercised?’ I find no intimation in the 
Maiority Report of concern over this type of power concentration. 

[To meet the situation described in the preceding paragraphs we need a law 
requiring advance approval of mergers when carried out by industry leaders, 
and placing upon the proponent the burden of proof that the transaction has 
technological justification and serves the public interest. This was proposed 
by the TNEC fifteen years ago, and nothing less will stem the merger move- 
ment. 

[B. The Apparent Immunity of Dominant Firms.J—(Pp. 127-128:) Anti-mer- 
ger measures are undermined and rendered almost absurd so long as a number of 
colossal enterprises remain apparently immune from the law even though they are 
of greater size than their combining competitors. If the existence of a General 
Motors is not incompatible with the public interest, it is hard for the courts to veto 
lesser combines, especially where it can be said that the proposed consolida- 
tion will be able to compete more effectively with the dominant company. Con- 
versely, if the combination of Bethlehem Steel and Youngstown may be opposed, 
presumably on the assumption that they can survive as independents, what is 


#206 F. 2d 163 (3d Cir. 1953) cert. denied, 346 U. S. 901 (1953). 
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the justification for a U. 8. Steel twice as big as Bethlehem? The logic of the 
situation calls for a public reexamination of the justification for these very 
largest multi-billion dollar enterprises. This could be done by a statute put- 
terned on the Public Utility Holding Company Act of 1935, under which the 
Securities and Exchange Commission simplifies the structures of oversize utility 
holding companics and confines each system to a technologically justified scope 
of operation. 

(P. 387:) Far from considering that proposal, which was submitted to the Com- 
mittee, the (p. 357:) Majority Report is even hostile to the breaking up of monop- 
olies when they have been proved to be illegal. Divestiture is to be invoked only 
as a last resort and only after giving consideration to “the effect of a possible re- 
sultant disruption upon the industry ... public needs in peace and war.” [This 
sounds reasonable enough, until one turns to examine the kind of application 
such standards have had in the past. For example, when Aluminum Company 
of America was held to be an unlawful monopoly, the court refused to split it 
up, principally on grounds that an aluminum company must be huge to compete 
with the huge steel and copper companies and that Alcoa’s research laboratory 
was vital to national defense. The first ground leaves one to wonder how the 
very much smaller competitors of Alcoa can expect to survive if the judge 
correctly gauged the minimal size for survival in today’s metal markets. But 
more important is the implicit notion that no monopolist in the field of structural 
materials need fear dissolution under the antitrust laws so long as he has 
U. S. Steel to point to as his surviving competitor. The] (p. 357:) national de- 
fense consideration in antitrust relief can be dangerously misleading. The very 
fact that our national eristence can be thought dependent on a single organiza- 
tion, run by fallible human beings, suggests that precisely here private monop- 
oly cannot be tolerated.’ [Even within the government we do not concentrate 
military research in a single unit, but enjoy the benefits of rivalry in tech- 
nological developments between laboratories of various defense units. Further- 
more, if aluminum research must be concentrated in a single organization, 
national defense considerations would suggest that the resulting technological 
advances should be made available to all producers on equal terms, by divorcing 
this “national” research enterprise from control of the dominant producer. 

[The Majority cite with approval the Supreme Court's dictum in the National 
Lead case, where divestiture was refused in part because there was “no showing 
that four major competing units would be preferable to two, or ... that six 
would be better than four.” Far from supporting the Majority’s admonition 
for judicial restraint in divestiture, this remark demonstrates the opposite: 
that the] (p. 357:) Court is not sufficiently aware of the nature of oligopoly or the 
importance of multiple-seller competition in framing its antitrust judgments. 

[Size,] then, can make itself appear indispensable; one has only to monopolize 
enough of an important technology and the courts will fear to lay hands on 
the structure. And size begets size; the hugeness of the leaders of one industry 
will save the monopolist in another industry from dismemberment. [This con- 
tagious quality of bigness manifests itself in many ways in today’s economy. 
Banks merge because only giant banks can handle the financing of giant 
industry. But a very large bank must make large loans and therefore courts 
big industry with special favor. Suppliers and customers are driven to inte- 
grate, if only to achieve the “countervailing power” upon which some econo- 
mists have now been driven to rely in place of competition. Only big news- 

apers and broadcasting chains can provide the advertising coverage required 
by the great selling combines, and only the latter can pay the rates. The 
upshot is clear: integrate or disappear. Moreover, there has appeared an 
irrational psychology of competition among managements to be “Number One,” 
“the Biggest,” even if this is accomplished by buying out unprofitable firms. 
The same psychology is reflected in a stock market phenomenon: the invariably 
bullish character of any merger announcement, without regard to underlying 
business factors.J 

(P. 357:) Only intervention by the legislature can roll back the tide of monopoly. 
[The nature of the intervention has already been indicted.] There must be a 





5 Cf. the answer once given by the Civil Aeronautics Board to the suggestion that national 
interest would be best promoted by having a single American-flag air carrier in interna- 
tional air transportation: 

“To restrict international air transportation to one carrier would place upon one small 
managerial group responsibiilty for handling matters having tremendous national im- 

ortance. To conclude that the public convenience and necessity require only one company 
n international air transportation would result in placing that company in a position of 
power which might enable it to interfere with public policies unacceptable to the manage- 
ment.’’ North Atlantic Route Case (6 CAB 319, 325 (1945)). 
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legislative investigation of the justification for our very largest aggregations 
of financial and industrial control, probably followed by a statute authorizing 
an appropriate agency to bring these enterprises into some reasonable relation- 
ship with technological requirements. 

(Cc. Restrictions on Entry.}—The American businessman has lost a consider- 
able amount of his freedom to go into the trade of his choice. Certain businesses 
have been officially removed from the area of free entry. [This subject is 
further explored under the heading of exemptions. It suffices here to note 
that although trucking is a classic example of an industry which should be 
governed by competition, it is now closed to anyone who cannot persuade a 
regulatory agency that there is “need” for more service, and, in addition, that 
existing carriers are unable or unwilling to supply the need. As if such legal 
barriers were not enough, the would-be entrepreneur who believes that he can 
meet these requirements faces years of litigation and delay simply because 
the undermanned agencies cannot keep up with their dockets, to say nothing 
of the opposition of those already certificated. In the seventeen years that the 
Civil Aeronautics Act has been in existence, not one new operator has received 
a permanent certificate to engage in domestic trunkline passenger service. 

{With regard to the mass of existing regulation restricting entry the Majority 
can agree to say only that further moves to substitute restricted entry in place 
of free competition should be taken only with “full recognition” of anticom- 
petitive effects. We can be quite sure that the Majority’s admonition will be 
followed. The proponents of these measures do invariably recognize fully the 
effect on competition. They expressly intend to displace it. Such things as 
safety regulation, navigation rules, ete. which are unquestionably proper sub- 
jects of regulation need not, however, be accompanied by restrictions on the 
right of entry. Nor can the necessary restriction of broadcasting on the same 
frequency justify a system of economic regulation which accords many of the 
available frequencies to the same or affiliated interests. 

{In so-called] (pp. 54-55:) “unregulated” business, entry is restricted by pri- 
vate control of raw materials or by existing sellers’ domination of the channels of 
distribution. [In this connection one need only consider the difficulties facing a 
man who would like to go into the business of manufacturing automobiles. As- 
sume that he has a better car and the manufacturing resources to produce it 
cheaply. He nevertheless faces an insuperable marketing problem since almost 
all auto dealers are tied to the present producers by exclusive contracts or equiva- 
lent arrangements. A dealer might like to try his hand at selling this attractive 
new car, but he fears to lose his “franchise.” It is obviously impossible to build a 
parallel nationwide dealer system. The new or foreign car therefore dribbles 
slowly into a few metropolitan areas. No one knows how much faster they might 
win acceptance if all auto dealers felt genuinely free to take a second line, or 
how much more rapid progress domestic autos would make if such a potential 
competition were unleashed.] 


“RULE OF REASON” AND CERTAINTY—CONFLICTING DEMANDS ON ANTITRUST 
ADMINISTRATION 


(Pp. 390-392:) One of the major issues which the Committee had to face was the 
powerfully supported proposal to reorient antitrust administration to give greater 
scope to the “rule of reason” and, by the same token, to cut down or eliminate the 
classes or restraint prohibited as illegal “per se.” The Majority Report fortu- 
nately does not call for a general expansion of the “rule of reason:” but some of its 
specific proposals and the heavy emphasis placed on “full economic investigation” 
lor uw that direction. Furthermore, the piausible “rule of reason” argument for 
relaxing the antitrust laws is so likely to be pressed on Congress, the Courts, the 
Department of Justice and the administrative agencies that the precise signifi- 
cance of the proposal should be made crystal clear. 

The “rule of reason” says that a restraint of trade is illegal only if it is likely 
to be harmful to the public. The per se doctrine says that some restraints are 
so generally harmful that they are prohibited outright, without trying to deter- 
mine whether in the particular case there may be more good than harm in the 
practice. The Sherman Act seems to say that all restraint of trade is hurtful 
to the public and therefore prohibited, but the courts soon restricted the pro- 
hibition to “unreasonable” restraints. The first twenty years of experience 
under the Sherman Act demonstrated that certain restrictive practices of large 
corporations could not be stopped under a rule of reason approach. Congress 
therefore supplemented the Sherman Act with the Clayton Act of 1914 which 
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made certain practices illegal—mergers, tying and exclusive dealing, price dis- 
crimination—where the effect “may be” to substatnially lessen competition. 
This test moves far in the direction of per se violation and has been judicially 
declared to render unnecessary in some cases the wide economic investigation 
appropriate to Sherman Act controversies. In addition, the Courts themselves 
began to hold that some restraints were illegal per se under the Sherman Act, 
particularly agreements to fir or influence prices,’ to divide markets among com- 
petitors, or to drive a trader out of business by boycott. 

The first thing to be observed about this distribution of antitrust prohibitions 
between rule of reason and per se illegality is that rule of reason affords an 
opportunity to justify the restraint in a particular case as harmless or even 
beneficial, but by the same token makes it difficult to forecast how the courts 
will judge the balance of pros and cons. In other words, the “uncertainty” of 
the antitrust laws, about which certain business groups complain, derives from 
the rule of reason and is inherent in it. “Per se” rules, in contrast, are quite 
certain just because they do prohibit absolutely and without a chance of justi- 
jication, a situation which likewise aggrieves the critics of the antitrust laws. 
It is impossible to meet both these complaints. One can have more uncertainty 
and fewer per se rules, or less uncertainty and more per se rules. Antitrust 
critics will have to make a chvice. 

The second thing worth noting is that rule of reason is not merely a standard 
for judging lawfulness; it has procedural consequences of vast importance. It 
makes relevant the entire history of the industry, all evidence bearing on the 
good and bad purposes and consequences of the restraint, political and military 
exigencies possibly accounting for the restraint, conflicting expert testimony to 
explain phenomena like price matching, etc. This has two consequences: (1) It 
makes the proceedings intolerably long and expensive, putting a drag on enforce- 
ment and real burden on defendants; and (2) It operates differentially in favor 
of powerful defendants as against smaller units, since only the powerful can 
afford that kind of defense. In a per se case, on the other hand, inquiry should 
stop when the restraint has been identified. 

Thirdly, one can discern a suggestion in some recent decisions that certain 
practices should be illegal per se when engaged in by companies dominant in 
their fields... This development is one that the Committee might well have 
endorsed, and it is perhaps ripe for legislative declaration. The most powerful 
corporations should hardly find it necessary to bulwark their positions by exclu- 
sive dealing and requirements contracts. On the other hand, the small new 
producers may safely be permitted to establish footholds in the market by these 
means since those with whom they deal are under no great pressure to accept 
the restraint. Similarly, mergers of minor units of the industry may have no 
general significance, even if they have been competitors in some degree, and 
should be justifiable under the rules of reason, whereas the absorption of one 
of these units by a dominant firm may signal the doom of the other unit and 
constitute another step in the process of “creeping monopoly.” 

Recognition of the exceptional circumspection which great corporations must 
observe when it is a question of employing specially dangerous business power 
devices would not be a radical departure from modern standards of corporate 
obligation. Adolf Berle and other have already pointed out that our great cor- 
porations must and have begun to behave like agencies with public responsibili- 
ties, rather than mere private business aggregations. 


' ADMINISTRATION AND ENFORCEMENT 


[The] (p. 3888:) chapter of the Majority Report dealing with Administration 
and Enforcement offers as clear a demonstration as any that the Majority operate 
on the undeclared assumption that we have had too much rather than too little 
antitrust enforcement. As elsewhere in the report, we are presented with an ex- 
cellent technical analysis and a series of proposals many of which standing alone 
would seem unreasonable enough.’ But when they are all added together the 
total effect of the recommendations is clear: to restrict the Antitrust Division’s 
power of investigation, to curtail use of criminal prosecutions, to slow up the 


* Rut cf. U. S. v. Morgan (The Investment Bankers Case) F. Supp. (S.D.N.Y. 
1954). 

7 See, for example, Dictograph Products, Inc. v. FTC, U. S. Ct. of App for the Second 
Circuit, December 15, 1954. 23 LW 2293. This in my opinion is the real basis also for 
Standard Oi] Co. v. U. S.. 337 U. 8S. 298. : 

8 Some of the proposals are unequivocally worthwhile, e. g., the inclusion of the United 
States among those who can recover damages for an antitrust violation. I agree also that 
criminal prosecution should not be used to test novel applications of the antitrust law. 
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filing of complaints, to encumber the erercise of prosecutor's discretion with 
novel internal administrative reviews on request of a defendant, to erpand the 
use of the consent decree in a manner calculated to remove the last possibility 
of public scrutiny of this useful but dangerous practice which, among other 
things, shields the defendants from damage suits by private parties, to water 
down the threat of treble damage recovery, etc. [There is not space here for 
a full analysis and rebuttal of all these neat proposals. I shall discuss a few 
whose significance might otherwise elude the uninitiated, together with some 
proposals for strengthening the enforcement which the Committee declined 
to support. 

[A prominent feature of the report is the recommendation of the Civil Investi- 
gative Demand, a kind of subpoena that the Attorney General would use to secure 
information in antitrust investigations, On its face this sounds like an increase 
in the powers of the Department. That is not what some of the proponents o! 
this measure have in mind and that will not be its effect. The whole debate 
about the Department’s investigative powers arose not from a Department com- 
plaint that it had inadequate power, but from defendants’ complaints that the 
Department’s power to command information by grand jury subpoena was too 
extensive and untrammeled. Although the Report does not specifically recom- 
mend against the grand jury investigation, what is contemplated is the gradual 
displacement of the effective and expeditious procedure by the relatively ineffec- 
tive Civil Investigative Demand. The attack on the grand jury subpoena pro- 
cedure would hardly succeed so long as there was no alternative device for 
compelling defendants to disclose facts prior to the filing of a complaint. Now 
one is offered.J] (P. 349:) Unlike the grand jury subpoena it cannot be used to 
require persons to testify, but only to produce documents. [Moreover, a person 
may disregard the Civil Investigative Demand without risk until the Department 
of Justice obtains a court order requiring compliance. The burden of justifying 
the demand for information is significantly shifted to the prosecution.] 

(Pp. 345 and 348:) What are the objections to the grand jury subpoena? We 
are told that it ‘“debases the law by tarring respectable citizens with the brush of 
crime when their deeds involve no criminality,” and that criminal procedures 
should not be invoked where the Department of Justice does not initially contem- 
plate indictment. This view entirely misapprehends the nature of Sherman Act 
violations, the investigative process, and the historic role of the grand jury. The 
Sherman Act does not have two eategories of violation, one civil and one criminal. 
All Sherman Act violations are both civil and criminal. Until the facts are fully 
disclosed neither the grand jury nor the prosecutor can intelligently decide 
whether to exercise the discretion not to indict. A grand jury subpoena not fol- 
lowed by indictment does not tar anybody with crime. It is well known that 
grand juries subpoena witnesses as well as suspects. [Moreover,] (pp. 348-349 :) 
the historic functions of grand juries hare extended to civil matters regarded as 
of exceptional importance, e. g., the conduct of public office, the state of public 
institutions. The grand jury was simply the investigating arm of the Crown and 
a device for screening out criminal complaints so insubstantial as not to warrant 
prosecution. Nothing could be more appropriate than the eristence and exercise 
of this sovereign jurisdiction to compel great corporations, whose activities affect 
the public interest, to disclose the facts as to their acquisition and use of economic 
power. 

I would have no objections to the Civil Investigative Demand if it were pro- 
posed as a supplement to existing enforcement powers. But in the light of the 
tackground of the proposal and the Report’s animadversions on the grand jury 
subpoena in “civil” cases, I can only regard this as a step to curtail the Depart- 
ment’s most effective investigative device. 

[The Majority’s proposal “to take some account for inflation” by increasing 
the maximum fine for criminal violation of the antitrust law from $5,000 to 
$10,000 is another case where the Report appears to be tightening up while actu- 
ally adopting the least rigorous of available alternatives. Except for a few peo- 
ple who would like to see the criminal penalties abolished altogether, there is 
practically unanimous agreement that the 1890 fine Ievel must be raised.} 
(P. 352:) $10,000 is the lowest suggestion made by any responsible person. It 
emphatically does not compensate even for the dollar inflation since 1890. [The 
purchasing value of the consumer dollar stood at 184 in 1890 and has been approxi- 
mately 60 in recent years.’ $10,000 today would be equivalent to about $3,300 in 
1890. In effect, therefore, the Majority recommend a 33% decrease in the maxi- 


®Source: Graphic Facts: Institute of Life Insurance, based on Bureaw of Labor 
Statistics. 
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mum fine. The proposal takes no account of the much greater size of modern 
enterprises. It is utterly unrelated to the extent to which defendant may have 
profited from its violations. The argument in the Report] (p. 352:) that the 
small fines which have usually been imposed in the past show that a modest mazi- 
mum will suffice misses the whole point of firing a marimum. A maximum fine 
should be calculated for the worst conceivable case. The judge can exercise dis- 
cretion within that range. [{lIf, then, the judge sees $5,000 as the maximum fixed 
by the legislative for the most aggravated violations, he will understandably 
impose lesser fines in the ordinary violation, A maximum of $100,000, limited 
perhaps to wilful offenses, would give the judges as well as defendants a better 
sense of the gravity of antitrust violations. If there were] (p. 380:) added a 
provision for assessment of damages in favor of all alleged victims in one proceed- 
ing following conviction of the defendant [a rational set of sanctions would be in 
sight. At this writing the Judiciary Committee of the House of Representatives 
lias reported favorably a bill to increase criminal penalties to a $50,000 maximum. 
It is easy to see which side of the antitrust controversy can derive comfort from 
this Committee’s proposed $10,000 maximum. 

[The Report recommends that the Department of Justice enter into negotiations 
with prospective defendants for consent decrees. Such a practice will certainly 
have the advantage claimed for it in the Majority Report, namely, “increased 
cooperation between business and Government,” saving time and money. What 
it will also do is] whittle away the last remnants of judicial control and public 
scrutiny in this area, and involve [the government in bargaining with a law 
violator not only as to the relief but also as to the nature of the accusation to 
be made against him. The] proposal obviously contemplates that the Govern- 
ment’s complaint shall be modified so as to be consistent with the relief that 
defendant is prepared to consent to. But the settlement of an antitrust case 
ought not to be a simple matter of bargain between the Department and the 
defendant. {it results in a court order, enforcible by contempt proceedings. No 
judge should abdicate his own responsibility in this field, although admittedly 
he must rely to a considerable extent on the prosecutor’s willingness to accept 
the relief embodied in the tendered decree. This judicial function is undermined 
if the Government does not state its case independently and in advance of the 
settlement. Furthermore, not only the court but also Congress and the public 
are excluded from any basis for exercising a critical judgment regarding the 
compromise embodied in the decree.] 

(P. 360:) Instead of urging the Department to broaden its use of the consent 
decree, the Committee ought to have considered certain proposals made to it, but 
not reflected in the Report, for greater safeguards on the present consent decree 
procedure. One of these proposals would have required the Department to publish 
an opinion accompanying each consent decree, stating the Department’s case, the 
defendant's position, and the reasons for the Department's acceptance of the par- 
ticular compromise. [It is well known that the necessity to give reasons for 
disposition help to assure that they will be reasonable. The other proposal would 
have made it a matter for the judge’s discretion whether or not a consent judg- 
ment should constitute prima facie evidence in subsequent private antitrust suits. 
Present law provides that in no case shall a consent decree, entered before the 
testimony is taken, be available to help the private victims recover antitrust dam- 
ages from the defendant. Few victims are financially able to assemble the evi- 
dence required to prove an antitrust violation against a great combine. One 
would think it a proper part of the Government’s responsibility to see that private 
victims are made whole. But in practice in the majority of antitrust cases which 
are settled by consent decree the Government is, in effect, bargaining away all 
real possibility of recovery by private victims. 

[The Majority Report is not only content to leave that situation undisturbed: 
it makes] (p. 380:) a direct attack on private damage suits [by proposing that 
the trebling of damages be made discretionary instead of mandatory.] It is dif- 
ficult to see what public erigency led to this proposal. Certainly the Committee 
made no finding of any adverse effect of the mandatory treble damage provision 
on the public interest. [That provision has been in the law for sixty-five years 
and has been part of the British Statute of Monopolies for more than three hun- 
dred. A real showing of public disadvantage should be forthcoming before this 
relief for antitrust violators should be enacted into law. If the proposal had been 
linked to the suggestion discussed above, that consent judgments should ordi- 
narily be given prima facie force against the defendant, something might be 
said for it in relation to a plaintiff who rides to recovery on the Government’s 
proof. Surely an antitrust victim who is about to launch his own expensive 
investigation and lawsuit should not have to speculate whether years later a 
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judge, in unfettered discretion, will limit recovery to actual damages. But the 
Majority Report is not even willing to permit recovery of actual damage in all 
cases.] (Pp. 384-385:) Coupled with a proper proposal to enact a uniform federal 
statute of limitations is an extraordinary provision to limit the damage period to 
four years even though the monopolistic conspiracy may have lasted for 10 years 
before the victim even knew of its existence. 

(Returning to consent decrees, the Report admonishes the Department not to 
seek relief “deemed” by the Supreme Court to be unconstitutional, nor relief 
“which could not reasonably be expected after litigation."] (P. 361:) Jf the De- 
partment had observed these seemingly fair precepts, it would have cut the heart 
out of a number of consent decrees that powerful and excellently advised defend- 
ants have been willing to sign in recent years. Obviously no admonition is re- 
quired with regard to asking relief that is clearly unconstitutional. [Practicality 
and professional ethics would bar that.] Jt is on the close questions of consti- 
tutionality that the Majority Report asks the Government to give up in advance. 
(Pp. 258-259 :) As appears from another section of the Report, the constitutional 
issue referred to here is royalty-free licensing. A divided Supreme Court held 
such a requirement unconstitutional in one case. A subsequent Supreme Court 
decision indicated that the question was regarded as unsettled. At least one dis- 
trict court in a well reasoned opinion decreed royalty-free licensing in a contested 
case, and numerous consent decrees have incorporated this provision. Royalty- 
free licensing may in some situations bear much less harshly on defendant than 
alternative relief. [Why, under these circumstances, should this Committee take 
it upon itself to impugn the propriety of the Department’s asking for such relief 
in the course of decree negotiation? The worst that can happen to defendant 
is that he will have to litigate his case before a judge who will assuredly pro- 
tect his rights. But see the effect on the prosecution of the combination of 
procedural and relief standards proposed in the Majority Report: The Govern- 
ment is encouraged to negotiate with defendant, even before filing a complaint, 
on the ground that this will save money and time. It is empowered to make 
settlement very attractive to the defendant inasmuch as private complaintants 
will be left out in the cold, which would not be so if the case went to litigation. 
The prosecutor is told that his maximum goal in the bargaining is such relief 
of unquestionable constitutionality as can probably be gotten in litigation. 
Finally, he is assured that any concessions he makes will be substantially 
immune from judicial or other criticism. In this kind of stacked bargaining 
the Government will never get all the relief to which it is entitled. The 
only question is how much short of that the prosecutor is willing to settle for. 

(One more illustration of the tendency of the Administration and Enforcement 
proposals to blunt the edge of antitrust enforcement while undertaking merely 
to expedite disposal of cases: In the simple and apparently reasonable recom- 
mendation that “where the validity of patents is in issue, that issue should be 
segregated” lurks a formidable barrier to effective antitrust prosecution of patent 
pools, especially by private complainants. The proposition would have been en- 
tirely unobjectionable and worthwhile if there had been added to it a clause 
requiring the segregated patent issue to be tried after the antitrust issues. 
Without that clause the recomendation is] (p. 365:) an implied endorsement of 
the decision of the District Court of Delaware in Zenith v. R. C. A. that the patent 
issues will be tried first: The licensee of a patent pool refuses to accept package 
licenses and declines to pay further royalties on the ground that the licensor is 
violating the antitrust law by a monopolistic aggregation of many patents, good, 
bad and indifferent. The licensor counters with a suit for royalties, which of 
course, he should win if he has some valid patents and if licensee’s monopoly 
theory fails. The Zenith rule requires the patent suit to be determined before the 
court takes up the antitrust issue, even though the validity of some of the included 
patents is not inconsistent with the theory of the licensee’s complaint. In other 
words the licensee may be worn down with protracted and expensive patent 
litigation, before he ever gets a chance to show that even good patents cannot be 
enforced against him because of illegal monopolization. Meanwhile his contingent 
liability for royalties mounts. It will soon be clear to a licensee in this position 
that it is easier and safer to join the combine than to fight it. 

[Two other proposals on enforcement policy which the Committee ignored may 
be mentioned here. One would call upon the Federal Trade Commission to turn 
over to the Department of Justice for criminal prosecution the surprising number 
of price-fixing cases that continue to turn up. The administrative slap on the 
wrist is no answer to this kind of willful violation of the clearest mandate of the 
law. The second proposal would] (p. 369:) call upon the Antitrust Division to 
activate the United States District Attorneys in the fight against trade restraint. 
The Sherman Act expressly put the responsibility on the district attorneys, al- 
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though it also contemplates supervision by the Attorney General. The complete 
centralization of Antitrust enforcement in Washington and a few field offices has 
had two unfortunate consequences: (1) Local, but quite effective, restraint of 
interstate trade goes unpunished because of staff limitation at Washington; and 
(2) The antitrust laws have lost the kind of grass roots support that would be 
jorthcoming if the district attorneys were enlisted in its enforcement and educated 
in its significance. These district attorneys become judges and senators. The 
antitrust program cannot help but suffer if they develop the attitude that this law 
is an esoteric regulation dear only to a group of specialists in Washington, 


DISTRIBUTION PRACTICES 


[Chapter IV of the Report dealing with distribution practices is so workmanlike 
an analysis of present law that it seems almost ungracious to point out that, with 
one notable exception, the changes it recommends are in the direction of retreat 
rather than advance for the antitrust laws. The exception of course is the 
recommended repeal of resale price maintenance laws, with which I enthusi- 
astically concur. 

[1] (p. 149:) dissent from “actual foreclosure” test [which this Chapter de- 
duces from the cases and supports. It is] inconsistent with the Clayton Act con- 
ception of stopping restrictive practices before they do demonstrable harm, 
Where a dominant company begins to require its distributors to deal exclusively 
with it, I would strike the practice down without waiting for the com.any to sign 
up so many distributors that competitors experience difficulty reaching the con- 
sumer market. [The suggestion at one point that a manufacturer might lawfully 
“preempt” all intermediate distributors if rivals “may easily cultivate their own 
channels of distribution” seems to me a gratuitous invitation to restrain trade.] 

(P. 166:) I dissent from the Majority’s espousal of the proposition that charging 
different prices to purchasers of the same product, who compete in its resale, does 
not establish a prima facie violation of the Robinson-Patman Act. The Majority 
would follow the Seventh rather than the Second Circuit in this regard, and re- 
quire proof of injury to competition. The vice of this rule is best illustrated by 
the Seventh Circuit decision which adopted it: The dominant producer of switches 
sold them at grossly discriminatory prices to various furnace manufacturers. 
Upon proof that the furnace manufacturers who paid the highest prices for 
switches nevertheless sold furnaces at lower prices than their furnace com- 
petitors, the Seventh Circuit concluded that price discrimination in switches had 
not injured furnace competition. I do not see the virtues of a rule that legalizes 
price discrimination against one’s most efficient customers, those who are able by 
virtue of superiority in other branches of their business to overcome the dis- 
advantage imposed by the price discrimination. [Moreover, the] (pp. 166-167 :) 
Majority conceive that proof of injury fails if the buyer can be shown to have 
“alternative means of access to goods at the lower price.” Supplying proof of 
injury according to these standards will prove expensive if not impossible for the 
Federal Trade Commission. To require it is once more to revert to inappropriate 
Sherman Act standards in interpreting the Clayton Act. 

(P. 170:) I dissent from the proposition that FTC orders directing Robinson- 
Patman Act violators to cease and desist from discrimination should automati- 
cally lose their force whenever the company bound by the order faces “a new 
competitive situation” or “responds to a new business development.” Under this 
proposal violation of the order can only be established by the same evidence as 
would be necessary to establish an original violation of the Act. 

Ci] (p.177:) dissent 7:om the attack on the quantity limits proviso, not because 
I am convinced that the proviso is useful, but because the pending case on this 
subject is the first time in the eighteen years of the Act’s existence that the rule 
has been invoked. Jn the absence of real experience [this would appear to be] 
unseemly haste in urging Congress to repeal a law that small businessmen regard 
as important protection against price discrimination. 

(P.185:) I join in Walter Adams’ dissent as to the modification of the defense 
of “good faith,” particularly in view of the stated purpose of the Majority to make 
this defense good for any meeting of a competitor’s price that is not “an incidental 
by-product of a scheme to monopolize * * *” Again a Clayton Act practice is 
being treated as a Sherman Act restraint problem. 

C1] dissent Etinally from the] disavowal of the Rigid Conduit case, in which 
the FTC issued a cease and desist order against dominant firms in an industry 
where all were doing business at delivered prices. The Majority believes that it 
should be necessary for the Commission to prove conspiracy among the firms, [and 
that by more than “conscious parallel action.” The Theatre Enterprises case upon 
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which the Report relies was a Sherman Act proceeding, and the Supreme Court 
held only that conscious parallel action did not require an inference of con- 
spiracy. Conspiracy is not a necessary element of a violation of the Clayton 
Act or of Section 5 of the Federal Trade Commission Act. The significance of 
parallelism under these sections is not conspiracy, but probabiiity of injury to 
competition. If only one firm in an industry is selling on a delivered price basis 
some buyers may be able to gain from proximity to another producer; but if 
all sellers use the same system, buyer choice is foreclosed. In this case, as in 
others, the Committee seems too eager to retreat from existing law against which 
there is little pragmatic evidence. 


PATENT RECOM MENDATIONS OF THE REPORT 


[if this Committee had been assembled to restate existing law, there could be 
little quarrel with most of Chapter V on Patent-Antitrust Problems. But the 
Attorney General needed no Committee like this to tell him what the law is. He 
and the nation would like to know whether this law is working satisfactorily or 
whether it should be changed. The Majority Report meticulously reviews the 
cases attempting to reconcile patent and antitrust principles, and finds little to 
criticize in the series of landmark decisions favoring the patentee at the expense 
of competition. Since it is common knowledge that the law has not prevented 
the growth of comprehensive patent pools that dominate important sectors of 
technology, I cannot join in a judgment that the antitrust laws as presently 
construed are adequately dealing with the problem. 

[The first of the landmark decisions on which the present pattern of restraint 
of trade by patent has been built is Justice Taft’s decision, in the old General 
Electric case, that so long as GE held the dominant lamp patents it might 
require Westinghouse not only to pay royalties for the use of the invention, 
but also to avoid price competition with GH. It is difficult to see why a power 
to fix prices is a necessary or proper part of an inventor’s reward.] (Pp. 235- 
236:) /t has never been shown that this dangerous power must be added to the 
other benefits of a patent in order to provide adequate incentives for invention, 
disclosure or licensing. A patentee obtains the exact value of his lawful monopoly 
on the invention when he exacts all the traffic will bear in the way of royalties, or 
by exercising his privilege to be the sole maker or seller. When the patentee seeks, 
in addition, to control his licensee’s prices it must be because he fears that the 
advantage which he has in technology is more than overbalanced by his com- 
petitor’s advantage in plant efficiency, management, labor relations, and cost of 
materials, so that whatever he charges in the way of royalties will still leave 
his competitor in a position to sell for less. But there is no justification for 
depriving the public of the benefits of competition in all these other aspects of 
production and distribution merely because the patentee is entitled to a protected 
price for his inventive contribution. Stated another way, a Westinghouse lamp 
employing GE’s invention might have embodied two cents wrth of GE inventive 
contribution and twenty cents worth of unpatented material and workmanship 
furnished by Westinghouse. The Majority Report recoynizes that a patentee of 
some small device, e. g., a radio switch, may not fir the price at which a licensed 
manufacturer sells radio sets incOrporating the patented switch. This is on the 
ground that the patentee would be controlling the price of more than his inven- 
tion. The same principle should apply where the patentee endeavors to control 
not merely the price of his idea, but the price of a much more valuable object 
that sOmebody else manufactures and owns. Finally, even if something can be 
said in favor of price-fixing of manufacturing licensees by an inventor who is not 
himself competing with his licensees, or who together with his licensees is a small 
factor in his industry, it would planly be wnnecessary and dangerous to permit 
dominant firms in an industry to play this game of “I fix your price on this prod- 
uct under Patent A, and you fix my price on that product under Patent B.” 

(The vice of the actual decision in the General Electric case goes even further 
in a respect which has been little observed, although it was brought to the notice 
of the Committee. GE was not only allowed to fix the price at which Westing- 
house sold lamps; it was also allowed to compel Westinghouse to imitate GE’s 
resale price maintenance policy. The essence of this policy was to maintain a 
resale price at the consumer level by dealing only through distributors and sub- 
distributors who would agree to function technically as “agents.” In short, 
Westinghouse was compelled to abjure selling lamps to independent distributors. 
How such dictation to one’s competitor can be regarded as a normal reward of 
invention eludes me. Yet the GE case stands as a bastion of the Majority Report. 














1900 ANTITRUST AND MONOPOLY PROBLEMS 


[[A second bastion is the famous Cracking Patents case together with all its 
progeny standing for the proposition that the Sherman Act does not require com- 
petition in the licensing of patents.” That is the nub of the Majority Report’s 
position on patent pooling: it is lawful to combine patents of various owners up 
to the point where they dominate the entire technology, so long as the patentees 
exercise their power reasonably. I had thought the Sherman Act forbade all 
monopolies, not merely those which misbehave; and as a practical matter it is 
almost impossible to police the “reasonableness” of the terms demanded by a 
patent pool controlling hundreds or thousands of patents.] (P. 247:) Everyone 
realizes that cases will occur where the owners of two patents must combine them 
by transfer or cross-license in order to achieve a marketable product. But to 
transpose this simple solution to cases of “patent deadlock” between giant firms 
whose combination will compel entire industries to pay non-competitive royalties 
is to ignore the crucial element of monopoly in the latter situation. When, as in the 
Cracking Patents case, several of the largest integrated petroleum companies 
develop and patent competing refining processes and are engaged in competitive 
licensing, we may be sure that none of them is going to abandon the field because 
of patent deadlock, even if we refuse to authorize them to pool their patents. 
If the Cracking Patents case had gone against the defendants a number of results 
might have followed, all preferable to the patent pool from the point of view of 
the public interest. The patent conflict between the companies might have been 
pressed to decision of the Supreme Court. Some or all of the patents might have 
been held invalid, thus opening the technology to general free use. Certainly the 
chance that a smaller licensee or infringer would be able successifully to challenge 
this combined array of patents was much reduced when the Big Four closed ranks. 
A second consequence of barring industry-dominating patent pools might be that 
one of the partners would ultimately establish its exclusive right to some or all 
of the process—but meanwhile there would have been a powerful incentive for 
research to produce other non-controlled processes. A third possibility would be 
independent competitive licensing. 

[A third major example of] (pp. 236-237 :) the willingness [of the Majority] to 
accept without question present law subordinating antitrust to patent consider- 
ations [is the endorsement of the General Talking Pictures case. This] involved 
an incident in the program of the electronics pool to regulate the industry by con- 
fining licensees to particular fields of use. Reading the Majority Report one would 
not even be aware that there had been responsible criticism of the practice of 
licensing with restrictions on use, quantity or territory. Yet, only fifteen 
years ago, the Temporary National Economic Committee, following the greatest 
organized investigation of monopoly questions ever conducted in this country, 
unanimously condemned restrictive licensing of this sort. 

[Finally, it is worth noting two instances in which the Majority Report does 
recommend a change in existing law, in both cases to weaken it.J (P. 238:) Itis 
settled law that sale of a patented product on conditoin that the purchaser buy 
another product is an illegal abuse of patent power. The Majority Report however 
would change this to require the Government to prove that the patent was “broad 
and basic” before the tying clause becomes illegal. Again, the Majority Report on 
the basis of a single [district court decision opens the door to control by the 
patentee over the use of his patented product after sale, where the restriction 
is “reasonable,” despite a long line of Supreme Court decisions pronouncing 
flatly against controls by the patentee after he has realized the monopoly reward 
by sale. The Report makes no showing of hardships under existing iaw or of 
public advantage to be gained from the proposed changes. The suggestions seem 
to derive from pure ideology—a conviction, not derived from practical observa- 
tions, that businessmen should be allowed to justify a restraint on the ground 
that it is reasonable. Justification is permitted for very many classes of re- 
straints; but it is also elementary in this field that some classes of restraint 
may not be justified. The more classes of restraint that are brought into the 
justifiable group the more uncertain the law becomes. Uncertainty is one of 
the principle complaints leveled against the antitrust laws by businessmen. 
Surely the law ought not to be amended in the direction of less certainty and 
less effectiveness without compelling practical reasons.J 

(Pp. 258-259:) I have dealt elsewhere with the Committee’s strictures against 
royalty-free licensing as a mode of relief. As this point I add only the observation 
that neither I nor anyone else recommends royalty-free licensing as a “penalty” or 





1 This is not the necessary interpretation of Justice Brandeis’ opinion, as Chapter I of 
the Majority Report fortunately points out. I speak here of the treatment in Chapter V 
Patent-Antitrust Problems. 
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“forfeiture.” An injunction against exaction of royalties so long as may be 
necessary to reestablish competitive conditions is all that is in question. In 
some situations this might call for no more than a temporary loss of the right 
to collect royalties. The Majority Report.concedes that an antitrust decree may 
properly restrain pending infringement suits. Yet the liability of licensees or 
infringers in such suits may well exceed any possibility of “reasonable” royalties 
that the antitrust defendant could collect in the future. Moreover, the infringe- 
ment suits seek to recover on liabilities already accrued, vested rights, unlike 
the mere prospect of profits which alone is at stake in the royalty-free licensing 
provision. To condemn royalty-free licensing as deprivation of property without 
due process, while acquiescing in decree provisions enjoining pending infringe- 
ment suits is a logical contradiction. Both cases involve a loss of valnable 
rights (so does a restriction to reasonable royalties, which at once reduces the 
value of the patent in proportion to the reduced royalty which it can command) ; 
but both cases afford due process in the sense that the loss is imposed only after 
full hearing pursuant to reasonable legislative mandate to frame a decree that 


shall restore competition. 
LEGISLATIVE, JUDICIAL, AND EXECUTIVE EXEMPTIONS FROM THE ANTITRUST LAWS 


(Pp. 288-293:) One of the most disturbing phenomena in the antitrust field is 
the proliferation of eremptions from the law, discussed in Chapter VI of the Re- 
port. Every exemption cuts down the area of our economy governed by free com- 
petitive enterprise ; and, while one must recognize that competition alone will not 
always provide adequate protection of the public interest, the inroads of protec- 
tionism in domestic trade should be kept toa minimum. One would suppose that 
the first duty of a Committee like this would be to advise the administration 
whether the exemption process had gone too far. Yet the Exemption Chapter opens 
with a declaration that the Majority will not attempt to pass judgment on this 
question of policy. Instead, the Report undertakes merely to say whether 
existing statutes are being interpreted in accord with “legislative intent.” 
Since we have not felt bound by existing legislation in other parts of the Report, 
which recommend a number of changes in present law, I am unable to account 
for the Majority’s diffidence here. Much of the legislation reviewed in this part 
of the Report, e. g., the Motor Carrier Act, the Federal Communications Act, 
the Civil Aeronautics Act, was passed during the Depression of the Thirties. 
it was a time of desperation when we nearly abandoned free competition entirely 
in favor of industry self-regulation under NRA. Surely it is time for a fresh 
look at policies born in this atmosphere. Congress may wish to change its intent. 

Even within the self-imposed limitations of the Majority, it is regrettable 
that the Report does not clearly disavow a number of judicial, administrative 
and executive actions which have unduly expanded the exemptions. For 
example, the motor truck business is one that almost any disinterested economist 
would say should be competitive. Yet the 1935 Act restricted entry and em- 
powered the Interstate Commerce Commission to authorize mergers that would 
otherwise violate the Antitrust Law. The McLean case discussed in the Ma- 
jority Report involved a tremendous merger of truck lines into Associated 
Transport Inc. The ICC approved it over the opposition of the then Attorney 
General and the Department of Agriculture. The Supreme Court, by a vote of 
5-4, refused to require the Commission to find, as a prerequisite to approval, 
that merger on this scale was requisite to effectuating the national transporta- 
tion policy. Instead, the Commission was told in effect that where a given 
transportation objective can be achieved either through merger or by some other 
means not involving impairment of our competitive system, its decision to take 
the merger route will not be questioned. The beneficial effect attributed to the 
Associated Transport merger was the creation of a single ownership through- 
service from Florida to the Northeast. However, the lines which were con- 
solidated were not only linked end to end on the North-South route; they also 
were in competition on parallel routes over thousands of miles. This competi- 
tion was eliminated by the merger. Another way to achieve integrated through- 
service would have been to permit several of the companies then operating on 
segments of the route to extend their service, as they would have been glad to do. 
We would then have had all the benefits of the merger, plus competition on the 
long haul, but without sacrifice of the competitive mileage. The situation clearly 
calls for Congressional reconsideration. 

Another serious inroad on competition is the growing practice in the trans- 
portation industry to subject rates of individual companies to industru-wide 
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discussion and agreement. The Majority’s treatment of this subject is neces- 
sarily emasculated by the preliminary decision not to pass judgment on the 
necessity for these arrangements, but only to debate what existing law seems 
to require or permit. For this same reason the Report is equivocal also regard- 
ing restrictive practices in the steamship trade, where, by agreement among 
the members of the shipping conferences, a ten or twenty percent penalty rate 
is charged against shippers who do not refrain from patronizing non-conference 
vessels, It is to the credit of the Committee that the discussion does reveal a 
genuine concern with the extent to which this cartelization has been permitted 
to go. 

The Report fails to identify several quite important statutory exemptions that 
ought to be reeramined in any thorough appraisal of the antitrust laws. The 
multi-billion dollar insurance business, for erample, has been singularly suc- 
cessful in retaining its freedom to cartelize its share of interstate and foreign 
commerce. Fora long time there has been on the books an unqualified exemp- 
tion of marine insurance. The rest of the insurance business secured an er- 
emption under the McCarran Act, which purports to make the federal antitrust 
law inapplicable to the extent that the business is regulated by the State. This 
has a plausible “states rights” sound, until one recalls that regulation is not a 
substitute for competition but only a supplement. Most assuredly state regula- 
tion is not going to provide any substitute for competition in keeping insurance 
yates shown. In the first place, state regulation is primarily concerned with the 
financial security of the insurers, i. e., adequacy of reserves and propriety of 
investments. Gradually the industry has swung the state regulators towards 
the notion that the best way to guarantee safety is to prevent rate cutting. 
This idea gets its start in legitimate cooperative “risk-rating” bureaus where 
the companies pool information on losses. Soon the collective risk-rating turns 
into collective premium setting, despite the fact that the loss experience of dif- 
ferent companies varies widely in accordance with their selection of risks and 
the greater success of some companies in making profitable investments and 
trimming selling costs. State insurance regulation ranges from excellent to 
mere formal control carried out by incompetent political hacks with inadequate 
staffs. Thereis a place both for state regulation of solvency and federal require- 
ment of competition; one is not a substitute for the other. 

Another field in which great power over federal commerce has been turned 
over to state regulation is petroleum. Here there is no explicit eremption from 
the antitrust laws; but a system of price maintenance by state officials has been 
preserved by periodically renewing Congressional approval of an Interstate 
Comnact on Oil. Under the authority so granted the few oil producing states 
coordinate their oil production so as to control the price that the rest of the 
country must pay. This arrangement, like other exemptions, traces back to 
exigencies of the Great Depression and wears the protective coloration of a 
“conservation” measure. The fact of the matter is, however, that state requ- 
lation of production long ago detached itself from engineering considerations 
and proceeds primarily on the basis of realizing a profitable price for most 
producers. The Teras Railroad Commission has not even troubled to disguise 
its true role as price-maker for domestic and even imported petroleum, but calls 
to account integrated oil companies that dare to import crude petroleum, with 
the implied threat that continued importation will lead to cuts in allowable 
domestic production. Thus the foreign commerce of the United States in a 
strategic material is governed by local officials, who in turn cannot help becom- 
ing the spokesmen for dominant industry groups. 

The oil industry also furnishes the most remarkable illustration of a tendency 
toward exemption from the antitrust law by action of the executive branch of 
the federal government. The tendency to give more discretion to the erecutive 
department manifests iself in the proposal of the Majority to expand the con- 
sent decree practice and in the recommendation of legislation authorizing the 
President to grant exemptions in pursuance of national defence obiections. 
But the most striking recent exercise of erecutive discretion to dispense with 
competition was in the case of the Iranian Oil Cartel, where. without legislative 
authority, five leading American companies were permitted to join with dom- 
inant foreign interests in the greatest international oil cartel the world has 
seen. Its membership comprises the producers of no less than 87% of the free 
world’s oil. In essence, what occurred was this. The Iranian government decided 
to nationalize the properties of Anglo-Tranian Oil Co., a British enterprise hold- 
ing an exclusive franchise in Tran. There was disagreement over the amount 
to be paid and other terms. Western governments and oil companies having 
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concessions in other Middle-East countries supported the British. An impasse 
led to shut-down of Iranian production and an economic and political crises in 
Iran. Iranian public feeling made it necessary that the hated British monopoly 
be at least partially displaced. The new international cartel was the answer. 
Perhaps it was the right answer, from the military-diplomatic point of view, 
despite some indications that we may have succeeded in diverting a portion 
of Iranian ill-will from the British to ourselves, and despite rumblings of protest 
already heard in Europe against the economic consequences of the new cartel. 
But objections to the plan from the standpoint of American antitrust policy are 
formidable. Here were huge enterprises already established on various con- 
cessions in the Middle East with more than adequate reserves of oil. Some 
of them had already been officially accused of conspiring to maintain an arti- 
ficially high price for this cheap Middle Eastern petroleum. The Wall Street 
Journal reported the open secret that one of their main concerns in entering 
this pool was to see to it that Iranian production should not return to the world 
market too rapidly so as to hurt the world price. Only the antitrust laws stood 
in the way. This obstacle was surmounted by an extraordinary dispensation 
granted by the executive department, without sanction of any statute of Con- 
gress."' Moreover this executive eremption contained no conditions designed to 
safeguard the public interest or the interest of American Oil refiners who must buy 
foreign crude. When the American Five and their European partners meet to dis- 
cuss Iranian production policy they must inevitably take into account their 
production and sales from other concessions and even at home. Discussion of 
production becomes in the end discussion of the market and of price. No repre- 
sentative of the American public sits in on these discussions. There is no guaran- 
tee of any sort that this private cartel coordinating production of the world’s 
cheapest oil will give the public the benefits of its low cost. 

The history of executive intervention in antitrust policy is not reassuring, 
whether we look at President Theodore Roosevelt's approval of some early 
U.S. Steel expansionism, or at later executive approval of Big Steel's acquisition 
of the $200,000,000 plant at Geneva, Utah, or at the concentration of defense 
orders in the largest companies, or at the exercise of Presidential prerogative 
in controlling competition in international aviation. Executive decisions are 
generally and often necessarily made in comparative secrecy without detailed 
supporting explanation. These references to the dangers should not be taken 
as an argument for disabling the executive completely in the area. All that 
is suggested is that Congress define the eremption power, and place as much 
of the fact finding and decision making as possible in the normal deliberative 
tribunals. Executive intervention should be limited to a veto or modification 
on defense grounds, based on a finding that the defense objective cannot feasibly 
be achieved except by exemption from the normal requirements of the antitrust 
laws, 

Finally, I must record my reservations as to the Majority’s disposition of the 
“primary jurisdiction” controversy. In particular, the Report ought to dis- 
approve the judicially created cxemption for anticompetitive behavior in regu- 
lated industries where the parties engage in it without any attempt to comply 
with the statutory requirements for exemption. The mere fact that the regula- 
tory agency might authorize the behavior should not be a defense to an antitrust 
proceeding. Furthermore, it should be clearly recognized that abuse of adminis- 
trative procedure to obstruct a competitor’s activities may itself amount to a 
violation of the Sherman Act even though the agency does have “primary juris- 
diction.” It would be hard to devise a more effective scheme for destroying 
a competitor than by wearing him down in protracted and repeated administra- 
tive challenges of his right to do business. 


THE LABOR EXEMPTION 


[No unbiased observer of today’s economic scene can doubt that unions have 
acquired power to shape economic developments and to affect the lives of indivi- 
duals comparable to that wielded by great business aggregations. Like any 
other concentration of power in private hands, this one must submit to appro- 
priate community controls. The question presented to us was how far this 
community control should be exercised through the antitrust law, with its 
criminal penalties, private treble damage suits and injunctions, rather than 


through legislation more specifically devised for labor relations. It would have 


"In its daring invocation of the President’s defense powers to transcend legislative 
authorization it is comparable to the seizure of the steel plants in 1952. 
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been well for the Committee to stay out of the latter area entirely, confining 
itself to the task of defining the proper scope of the antitrust laws. I believe 
in the application of the antitrust laws to unions in some circumstances, including 
a situation like the Allen-Bradley case. It is extremely difficult to define this 
area precisely and I should therefore be content to let the courts continue to 
struggle with this one for a while longer. It is not clear whether the legislation 
discussed in Subsection B-3 of Chapter VI of the Majority Report is in lieu 
of or to supplement the antitrust coverage summarized in Subsection B-1. The 
3-1 summary overstates present coverage of the antitrust law, in my opinion.J 
(P. 805:) Accordingly I join in the dissent of Walter Adams. 


FOREIGN COMMERCE 


(Pp. 98-114:) I join in the dissent of Eugene Rostow on the failure to recom- 
mend efforts at the international level to reduce monopolistic practices in world 
commerce, and record my doubt that experience under the Webb-Pomerene Act 
justifies its continued availability at least for the exporting giants who have made 
the most use of it. 


A PROPOSAL FOR LEGISLATIVE INVESTIGATION AND TO CREATE A FEDERAL FREE ENTER- 
PRISE COMMISSION 


{A number of specific legislative proposals have been advanced in the preced- 
ing pages. But it may be that the most important consequence that could flow 
from this Committee’s work would be the launching of a major legislative inves- 
tigation of the state of competitive enterprise in this country. The investigation 
should undertake to do the fact-finding that the Committee declared itself unable 
to do. If, upon investigation, it is found that a situation has grown up under 
present law that is inimical to the best interests of the country, appropriate 
remedies could be proposed. 

[Among the courses that might commend themselves] (pp. 357-358:) for con- 
sideration would be the establishment of a Federal Free Enterprise Commission, 
an independent permanent agency to combat monopolistic tendencies in our econ- 
omy. The organization and powers of this agency might be patterned generally on 
those of the Securities and Exchange Commission under the Public Utility Holding 
Company Act. Its jurisdiction should be limited to firms having a specified 
high degree of control in the national market or in a major regions of the country. 
Antimonopoly functions of the Federai Trade Commission would be transferred 
to this new agency, LTleaving the hard pressed Federal Trade Commission free to 
handle the essentially unrelated job of policing fraudulent advertising and other 
improper business practices.] The Free Enterprise Commission would investi- 
gate antitrust violations and report them to the Department of Justice, which 
would retain control of litigation before the courts. The following might be 
designated as powers and responsibilities of the new agency: 

(1) Power by regulation to define and prohibit anti-competitive practices. 

(2) Power by regulation or order to prevent integration not justified by pro- 
duction or distribution economies, and to require advance approval for certain 
classes of such transactions. 

(3) Power to compel the reorganization of excessively large enterprises into 
units conforming with the standard of paragraph (2). 

(4) Power to make exemptions under standards defined by statute. 

(5) Authority to appear before any government agency, including Congres- 
sional Committees, to present testimony or argument as to the implications for 
free enterprise of the matter before the agency. 

(6) A duty to report annually on the state of free enterprise in the country 
and to propose legislation for the further protection of free enterprise. 

(7) Responsibility to report to Congress on internal trade barriers erected 
by the States, and authority to cooperate with the States in eliminating such 
trade barriers by providing economic studies, etc. 

Among the advantages which might accrue from the creation of the propOsed 
Free Enterprise Commission would be: 

(1) Opportunity for continuous study and progressive development of policy 
in place of the intermittent ad hoc efforts of Congressional Committees and other 
specially assembled groups. 

(2) Some relief for the courts from the burden of conducting the protracted 
economic investigations which are the substance of the great antitrust cases. 
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(3) Elimination of Overlapping jurisdictions, duplication of investigation, and 
policy inconsistency of the Antitrust Division and the Federal Trade Com- 
mission. 

(4) More rational selection of sanctions, e.g. use of criminal proceedings for 
deliberate price fixing agreements rather than the relatively innocuous cease and 
desist order, as sometimes happens at present merely because the Federal Trade 
Commission first took jurisdiction of a case. 

(5) Improved administrative policing of decrees and orders. 

Mr. Orrennuetm. It should be made clear that we did not refuse 
at any time to publish reports and comments covering the report as a 
whole. 

At pages 388-390 we printed general comments of Professor Rostow. 

At pages 390-392 we printed the general comments of Professor 
Schwartz. We then distributed Professor Schwartz’ comments on 
particular topics among the chapters of the report to which they 
related. This was not assented to by Professor Schwartz, who alleged 
in his separately printed statement, that his opinion “has been dis- 
membered, condensed and distributed through 350 pages of majority 
report.” 

Mr. Maretz. Do you agree with that statement ? 

Mr. Orrenuerm. I do not agree with all of it, as such. I think it 
conveys the idea of distortion to which I do not agree. 

He contended further that— 

This frustrates the main purpose of the dissent, which was to demonstrate that 
the net effect of most of the interpretation and changes recommended by the 
majority is to weaken rather than strengthen the antitrust laws. 


He further alleged that— 


the Cochairmen justify this unauthorized mutilization of the dissent on the 
ground that other committee members were content to have their differences 
noted at particular points in the report. 


He further stated that— 


this handling of dissents on particular issues fairly records the position of those 
who are not in the main satisfied with the report. It does not fairly present the 
views of those who differ with its basic philosophy. 

Now, there I have the letter from Professor Kahn who differs with 
Professor Schwartz on that matter. 

I submit for consideration of this subcommittee the following rea- 
sons why Professor Schwartz’ objections run counter to the element 
of fair and nondiscriminatory treatment of all committee members. 
In the first place, it seeded unfair to the committee members who 
understood and followed the procedure of having their dissenting 
comments registered at the specific points where the issue was raised 
in the report. The original decision to distribute dissenting and con- 
curring statements throughout the report was based on sound legal 
writing practice and on the desire to make the report comprehensible 
to persons who might read it. Legal practice requires that, in writing 
a brief, a lawyer bri ing together at one point all comments and views 
relevant to that point. 

May I say I certainly have the impression that whenever a con- 
gressional report or statement is made in presenting arguments and 
contentions, they certainly are grouped that way. 

The Cuairman. In reports of committees of Congress we have dis- 
senting opinions set forth separately and distinctly from majority 
opinions. Any member who wants to dissent can dissent. I have 
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often had reports emanate from this committee where we have six | 
or seven dissenting opinions. a 
Mr. OrrenHerM. I did not deny that. What I meant was there i 
was a tendency, of course, to collate arguments on a particular point, 4 ¢ 
but I still say that the analogy of this committee to a congressional ( 
process, which is a legislative process, or to the Supreme “Court of 7 
the United States, or to a committee of five, is not really, in my opinion, 4 
an accurate analogy, because I do not see that we can say that it makes a 
no difference whether you have a committee of 60 or a committee of 
5, with respect to ground rules. And I do say that if any member 
contemplated a difficulty on that, he should have raised it, he should , : 
have joined issue. He may have even threatened to resign. And it ’ 





could have been clarified just as that matter was on the signing of 4 

one’s own name to a dissent. , 
I do not see why Professor Schwartz did not pointedly raise that ; | 

issue, if be had in mind that he wanted to submit a 68-page legal- : 


capped opinion which he sent, by the way to four other members of 
the committee. We did not quite think that was the way to submit a 
dissent, although I did not criticize him for that, I think that is a mat- 
ter of discretion. He sent it to Professors Walter Adams, Rostow, 
Stigler and Kahn. Two of them were abroad. When the Schwartz 
dissent was received, there were interlineations on various pages in his 
handwriting and he had to conform the other copies before be sent 
them out. I do not know why, but he even took the time to do that. 

Now, it seems to me at the very least he could have said, “Now, look, 
I have an extremely lengthy dissenting statement and I want it alto- 
gether. What are you going to do about it?” 

I think we should have been advised of that a long time before March 
14, the deadline, which put us in a difficult spot and also made it im- 
possible for the other members to have an opportunity to give time to 
study it and also to refute it. 

The Carman. Professor Oppenheim, I get the impression that 
you think that everything the committee has done is perfect. Even the 
sun has its spots and the diamond has its flaws. Don’t you admit any 
errors at all in this proceeding ? 

Mr. Oprenuerm. I do not believe I have covered so much ground yet, 
Mr. Chairman. When you come to other phases I will be glad to show 
you some of the frailties of human nature that crept into this report. 
I am willing to concede, for example, that no one would be so self- 
serving as not to admit that we might have done a better job in the way 
we captioned some of the things, or the way we maybe set up the dis- 
senting statement. I think you have a point there. We considered it. 
Our judgment may not have been too good. Maybe we should have had 
a summary of the report. 

The CrarrmMan. That isa more humble approach to this proposition. 
I am glad to hear you say that. 

Mr. Oprenuerm. We even considered a summary to the report. 

Our fear was when you take this closely written language, where 
every word may have been fought and bled for and try to paraphrase 
it ina summary, we would have been opening ourselves up to a world 
of trouble. 

At any rate, if I may go on—— 
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Mr. Maerz. How could Professor Schwartz have raised the issue 
with regard to the dissents sooner than he did, if be was aware—— 

Mr. OrrenHEIM. Because he attended the meetings and at the De- 
cember meeting I remember a long discussion among a large group of 
committee members about what was going to happen in the way in 
which the final report was going to be set up on various aspects that 
had been discussed before. One of the matters discussed in his pres- 
ence was the question of whether members should avail themselves 
liberally of the right to name themselves in the dissents and the length 
of the dissents, and whether it be a good thing if all members were 
reasonable and agreeable about getting together on a single concurring 
or dissenting statement that fairly and fully represented their tenor. 
All of that was discussed, Mr. Maletz, because in the process of 18 
months, you could imagine how closely this committee was thrown 
together—not only in the general meetings but in the work groups, 
and that got around. 

Had these statements been printed separately at the end of the re- 
port, the length of these statements would have been all out of propor- 
tion to the length of the report. and the reader—yon, as Congressmen— 
would have been burdened with correlating each part of each separate 
statement with the proper section of the report. I wager that it would 
have been impossible under such circumstances for anyone, including 
the cochairmen, to have known what represented the minority views 
on any one point. We felt that only by doing the job of correlation 
could we be sure that the report would communicate its message ac- 
curately. If this job was to be done for some dissents, it had to be 
done for all. 

Several members, after hearing of the requests made by Professors 
Rostow and Schwartz for the separate printing of their dissents, made 
it clear that they had conformed to the “ground rule” on this point 
with the understanding that all members would be treated equally. 
They also made it clear that they believed the procedure decided upon 
was in accord with the best tradition of the legal profession that argu- 
ments on a given point be presented at the place where the point was 
raised. 

Mr. Matrrz. You could have done that and had the complete dissent 
published at the end of the majority report. 

Mr. OprenneIM. Again, you would have had a series of lengthy 
statements with the bunching together of all these specific points, and 
after all, our function was to get out a report to the public which we 
thought would give us the utmost in clear formulation, clarification and 
grouping. 

Mr. Maerz. How many members of the committee wanted to have 
their separate dissent published, or their dissent published separately ¢ 

Mr. Oprennetm. To my knowledge, only Professors Rostow and 
Schwartz raised this question. 

Mr. Maerz. You would not have had a terribly voluminous docu- 
ment if you had published the dissent of Professors Rostow and 
Schwartz separately would you? 

Mr. OprenHetM. We did not think Professor Rostow’s dissent was 
voluminous. We did not object on the ground of its length. We ob- 
jected to the fact that the portion functionally related to the foreign 
commerce chapter was not in his view to be put there. 
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Mr. Scorr. You had no way, did you, to know how many members 
wanted to file separate statements, either for or against? 

Mr. Oprennerm. Yes, sir. I have here the file in which that view 
was expressed by several members, and therefore I assume there may 
have been many more. 

Mr. Scorr. By reference to my own quick electronic computer, had 
the same privilege been extended to everyone which Professor 
Schwartz requested, to append a 38-page document, your addendum 
would have amounted to approximately 2,280 pages ? 

Mr. OprenHerm. I am very happy, sir, that you can calculate that, 
because my mind has always been rather allergic to mathematics. I 
think that is true. 

Now, may I also add another example. I think this is not a breach 
of any confidence. Professor Walter Adams, whom I also admire, 
despite the fact that I do not agree with some of his views, told me 
that he would be glad at any time to testify to the fairness with which 
his dissents were handled. I mention that because Professor Adams 
illustrates Congressman Scott’s point. From time to time, we talked 
to him over the telephone, because of the effort he was making in 
cooperation with us to condense his dissents, and he did it. 

Now, I feel, in fairness to Professor Adams, that after he did all 
that, and there was Professor Schwartz’s request for printing his 
lengthy statement, I would suppose that Professor Adams would say, 
“If I had known that, why I wouldn’t have gone through this process 
of cutting down my dissent, because I understood we were all going 
to do that, and cooperate with the cochairmen.” 

And I think he will be glad to testify to that. 

The CuamrMan. Suppose you read the balance of your statement. 

Mr. OprenneiM. Yes, sir. 

May I add that I have great respect for the sincerity of the con- 
victions of Professors Rostow and Schwartz. Nothing I have said 
is intended to deny their intellectual integrity or their right to state 
their beliefs. The cochairmen merely differed with them on the 
method of presenting their views in the report because we believed 
that they lost sight of the need for having binding rules if a com- 
mittee or 60 members was to operate. The procedure must differ 
from that followed in individual writings. 

Mr. Marerz. This method of handling dissents was not established 
in a rule adopted by the committee, was it? 

Mr. Oprennetmm. Well, procedure. I would just as soon call it a 
procedure. 

Mr. Marerz. Was it a procedure? 

Mr. Oprenuerm. I do not like to use the word “rule” because we 
did not cram anything down a member’s throat and we could always 
object to a procedure. 

Professors Rostow and Schwartz and any other members of the 
committee are now entirely free to present their comments on the 
report in any way they wish. 

We felt, however, that the report itself was not the medium in which 
the divergent views of any member could be presented as though he 
were writing without any limitation arising from his relation to 59 
other members, and the fact that he was a member of a committee. 

Professor Kahn, a committee member, sent me a copy of a letter 
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addressed to Mr. Everette MacIntyre, staff director of the House 
Select Committee on Small Business, dated May 15, 1955. 

I notice my former student, E verette, is in the room today, and I 
want to say again he is a man of great intellectual integrity and hon- 
esty and one of the finest public servants we can have, with regard to 
sincerity of convictions, although I disagree with him on certain 
basic matters. 

The text of this letter speaks for itself in recording Professor 
Kahn's satisfaction as to the handling of his dissents, stating that 
“T have no feeling that my dissenting views were in any way deleted, 
suppressed, or even inadequately presented.” 

The letter is addressed to Mr. MacIntyre from Italy, and it reads: 


DeAR Mr. MACINTYRE: Your letter of April 22 to Professor Dirlam, of Con- 
necticut College, inquiring about my dissenting views on the final report of the 
Attorney General’s National Committee to Study the Antitrust Laws, was 
forwarded to me here in Rome, where I am presently—and will be until June 
20—on sabbatical leave from Cornell University, and I hasten to reply. 


This was written to Mr. MacIntyre as the staff director of the 
House Select Committee on Small Business. 


Although I think I clearly should be classed among the dissenters to the re- 
port, I think your committee should know I have no feeling that my dissenting 
views were in any way deleted, suppressed, or even inadequately presented. 

There are two possibilities of inadequate stress on minority views, which I 
cannot fairly appraise from my own limited perspective: (1) There was as you 
know a conflict over whether lengthy minority opinions were to be dispersed 
throughout the body of the report at the relevant places, or presented as a unit. 


And this demonstrates that we had discussion on that, Mr. Maletz, 
and as you might imagine, I went through so many details that I can- 
not always immedi ately recall what happened. 


There were surely fair arguments on both sides of this issue, although I 
agreed on balance with the dissenters. It may fairly be argued, for example, 
that since the entire report was the product of continuous collaboration, in which 
all of us participated, and with all of us free to insert dissents along the way in 
whatever form we wished, it would in a sense have been unfair to permit indi- 
vidual members later to withdraw themselves from the entire process and 
append lengthy dissents at the end. 

(2) The Cochairmen evidently adopted the general policy of quoting dissenters 
verbatim and identifying the authors by name and number only when specifically 
requested to do so. So typically my own minority views appear anonymously, 
paraphrased, and identified as the view of ‘one member” or “some members.” 
This occurred whenever I left to the discretion of the committee staff the form 
of my. dissent and the question of whether it should bear my name. Whether the 
result of this general policy was to underemphasize the weight and extent of dis- 
senting views, only a full canvass of dissenters would disclose. From my own 
point of view, however, I have no complaint. I feel on the contrary that the 
committee staff fully and fairly presented my dissenting views, both in the more 
frequent cases in which the views were paraphrased and the author not identi- 
fied, and in the other cases as well. Certainly whenever I specifically asked that 
my own words be used—as in the first paragraph of text on page 128, where I 
am identified only as “one member”’—and my name identified——-as on pages 185— 
186, on Robinson-Patman and page 393, my instructions were followed. 

I trust this information will be of use to you, 

Sincerely yours, 
ALFRED FE. KAHN, 
Professor of Economics, Cornell University, Ithaca, N.Y. 


The CHairMan. I respect his opinion but I fear he has no pride of 


authorship whatsoever when he says he is willing to have his dissents 
appear “anonymously and paraphrased.” 








1910 ANTITRUST AND MONOPOLY PROBLEMS 





Mr. OprenHEIM. Well, sir, that was his own decision, but may I add 
in those instances, we submitted the rephrased statements. In other 
words, up to the time of the proposed final report, a member had every 
opportunity to decide for himself. He never lost the opportunity to 
say that “As it appears in the final report, I like it,” and I may add 
that I believe, as I say, that Professor Walter Adams, who was the 
other members who joined with Professor Schwartz in the general sub- 
stance of the Schwartz dissent, feels exactly as Fred Kahn does. 

At that point, Mr. Chairman, I have completed the statement on 
this matter of handling dissents, and in accordance with your desires 
1 will stop at this point and express appreciation for the courtesy of 
the way you received my testimony. 

The Cuarrman. Will you come back later, then, if we continue this 
afternoon ¢ 

Mr. OppeNHEIM. I will be very glad to keep myself available. 

The Cuarrman. You realize the exigencies under which we operate 
hecause of these matters before the House? 

Mr. Oprrnuetm. Indeed I do. 

The CHairman. Will you be on call, then ? 

Mr. Orrennem. I will be here. 

The CHarrMAN. We will continue until 1 o’clock and then we will 
adjourn, say, definitely until 2:30, unless something intervenes which 
will require our further attention on the floor, in which event we may 
have to go on, say, at 3 o’clock, or something like that. 

Mr. Orrennerm. I shall be available at your call and stand by this 
afternoon. 

The Cuatrman. Let us then agree that when we adjourn we will re- 
assemble at 2: 30. 

I want to say that this was no attempt to put you to any grueling 
cross-examination. We are simply trying to get the facts, but you 
understand that we mean to be courteous. 

Mr. Oppenuetm. Mr. Chairman, I want to say that I did not at any 
moment feel that you were rough. In fact, I felt that I was treated 
with the utmost courtesy and understanding, and I welcome the di- 
vergent views that might be expressed through you or any other mem- 
ber of the committee, because it is only in that way that we learn to 
reappraise. I hope that I do not have a closed mind on anything— 
as I think I do not—and as we go through this process, we may not, 
as you say, always have pride in the authorship of the past. We 
mav want to modify our views, even, after keeping our minds open 
to the persuasion of the alternative thinking. 

(The statement of Mr. Oppenheim follows :) 


STATEMENT OF S. CHESTERFIELD OPPENHEIM, COCHAIRMAN, ATTORNEY GENERAL'S 
NATIONAL COMMITTEE To STuDY THE ANTITRUST LAWS 


My educational preparation was at Columbia University, from which I received 
A. B. and A. M. degrees. While teaching economics at the University of Michigan 
I received the J. D. and S. J. D. degrees at the University of Michigan Law School. 
I taught at the George Washington University Law School in Washington from 
1927 to 1952 and was then appointed professor of law at the University of 
Michigan, where I am now teaching. I am a member of the bars of Michigan and 
the District of Columbia and a member of the New York State Bar Association. 
In 1984 I was a special legal consultant to the National Recovery Administration. 
From 1938 to 1940 I served as Chairman of the Advisory Council of the Marketing 
Laws Survey, a Federal Government research project for the compilation, review, 
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and analysis of all State laws in the field of trade regulation. From time to 
time I act as legal consultant to lawyers in private practice or to business con- 
cerns. My writings in the field of trade regulation include several casebooks 
and various articles. 

I value this privilege of appearing in response to your invitation. I hope I can 
be helpful in answering any questions you may have in mind regarding the work 
and report of the Attorney General's National Committee To Study the Antitrust 
Laws, of which I was Cochairman with Judge Barnes. As former Cochairman 
I should make it clear that while my comments on the Committee’s composition, 
work, and procedures will be addressed to the functions and experience of the 
Cochairmen’s office, I do not claim to be the single interpreter for the whole 
Committee of the words of the report. To the extent that I paraphrase those 
words or attempt to explain their tenor, I respectfully ask that you consider such 
comments as representing my personal observations. I invite your attention to 
the caveat in italics at the top of page 5 of the report: 

“Any important differences in analysis or policy are reflected in dissent. Apart 
from such registered divergence, the Committee is in substantial agreement on 
the report’s basic analysis and conclusions. In any document treating so com- 
prehensively a subject so complex, however, no one member can be held respon- 
sible for each phrasing of each case or shade of reasoning.” 

You will observe that this paragraph emphasizes that no one person—Cochair- 
man or a member—would wish to be so presumptuous as to give you the impres- 
sion that he knows the one and only interpretation that can be attached to the 
report’s formulations. 

Counsel for the subcommittee has asked me to explain the process of selection 
of the Committee membership. 

After the Cochairmen were appointed in early July 1953 their first task was 
to determine the criteria for selection of the Committee members. The Com- 
mittee members were to be recommended to the Attorney General, who, of course, 
made the final decision as to the membership of the Committee he was to appoint. 

The following considerations guided the selection of the Committee 
membership : 

1. In the words of the Attorney General, members of the Committee were to be 
persons who “will be guided by the broadest viewpoint of what is best for the 
American economy rather than what benefits may accrue to any particular 
industry, any specific business, or any individual’s reputation.” 

2. The primary qualification for membership was specific knowledge and 
experience in the antitrust field. 

3. The Committee was to be representative of interacting viewpoints on con- 
troversial antitrust policy issues. The Committee had to be sufficiently large so 
as to include persons with either overall expertness in the antitrust field or com- 
petence in specific areas of antitrust problems. At the same time the Committee 
could not be so large as to be too ponderous for orderly and efficient Committee 
procedures. 

The task of recommending the members of the committee was not an easy 
one. It involved continuous work by the Cochairmen during July and most of 
August 1953. A systematic survey was made of qualified persons among members 
of the bar, professors of law and economists. Numerous suggestions were re- 
ceived by the Attorney General and the Cochairmen from various sources. 
It was realized that there would be difficulty in selection from the very large 
number of persons qualified in the antitrust field due to the rapid increase in the 
number of antitrust specialists. The Cochairmen also realized that were it not 
for the necessity of limiting the Committee to feasible size many more persons 
could have been named. In some instances choices had to be made among equally 
qualifid persons. It should therefore be carefully noted that the failure to name 
any one person in no way meant that he was not as well qualified as some 
actually appointed to the Committee. 

After considering all possible criteria for selection of Committee members, it 
soon became evident to the Cochairmen that it would not be practicable to at- 
tempt to make the Committee representative in the following respects : 

(a) By selection of persons representing particular organizations. We found 
that any effort to give functional representation to national, regional, or |ocal 
organizations or associations on manufacturing, wholesale, and retail levels of 
our economic society could not be accomplished fairly and reasonably because 
of the extremely large number of such organizations. We therefore decided 
that all groups and organizations should be invited to submit for evaluation of 
the Committee written statements of their views. This invitation was publicly 
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extended. In this way we hoped to give consideration to any viewpoint from any 
organization. As a matter of fact, some organizations submitted statements and 
these were circulated among the Committee members. Frankly, we were dis- 
appointed that more organizations did not avail themselves of this opportunity. 
Fortunately, many national groups on the manufacturing, wholesale, and retail 
levels had previously made public statetments of their views in congressional 
hearings and in their material of general circulation. These were used by the 
work groups of the Committee. 

(b) It did not prove to be practicable or desirable to have representation 
of business firms—large, medium sized, and small—through their executive per- 
sonnel as such. Apart from the fact that this would obviously have been im- 
possible because of the tremendous number of such business concerns, the deci- 
sive reason was that we wanted to concentrate on the specialists in the antitrust 
field. 

(c) We did not feel that selection on the basis of talents and experience 
in the antitrust field could be properly made on the criterion of geographic dis- 
tribution. However, the Committee membership reveals that there is no undue 
concentration of Committee personnel from any particular area. The membership 
was from all parts of the United States to the extent that qualified persons were 
located in divergent areas. It should be especially noticed that while antitrust 
specialists are likely to be found in large numbers in metropolitan areas, the fact 
is that only a reasonably proportionate number were selected from such cities 
as New York, Washington, and Chicago. 

(d@) We rejected the idea that the Federal judiciary should be represented 
on the Committee for the obvious reason that judges could not be properly 
asked to serve on a committee studying antitrust issues on which they might be 
called upon as judges to pass. 

(€) We considered the question of having representation from both Houses 
of Congress. We decided that since Congress had its own committees con- 
stantly working in this field, the best course would be to have the Attorney 
General's Committee act as a study group with a view to making its report 
available to the Congress and its committees. We realized that the committees 
of Congress Wouid be in a position to hoid hearings, as they are now doing, and in 
that way provide a national forum for presentation of all viewpoints from per- 
sons or organizations with respect to the report’s conclusiois and recom- 
mendations, 

It should not be overlooked that in addition to giving all private persons, 
groups, and organizations the privilege of circulating their views among the 
Committee members, we also established liaison with the agencies of the Federal 
Government directly and substantially concerned with antitrust prublems. Dur- 
ing the course of the Committee’s studies, liaison was maintained with the 
following agencies through selection of representatives by the heads of those 
agencies: Department of Justice, Antitrust Division; the Federal Trade Com- 
mission; Department of Commerce; the State Department; the Foreign Opera- 
tions Administration; the Department of Defense; the Department of Labor; 
the Department of Agriculture; and the primary agencies in the regulated indus- 
tries field. In this way Government personnel were made available to the 
Committee and its work groups upon request of the Cochairmen for such assist- 
ance, subject of course, to the approval of the head of the department or agency 
concerned, These career persons reviewed every draft of those portions of the 
Committee report within their special sphere and gave their views to the head 
of their agency. Therefore, in effect, their skills were represented on the Com- 
mittee. lFourteen conferees of the Committee were selected. These persons had 
special competence in particular areas of the Committee's studies. They were 
consulted as and when the Cochairmen determined and either uided the work 
group or the Cochairmen directly. 

As previously stated, this selection process occupied July and most of August. 
During that period the Cochairmen had frequent conferences with lead ng experts 
in the antitrust field to ascertain (1) their views as to the composition of the 
Committee and the criteria of selection, and (2) their ideas concerning the pro- 
cedures, methods, and areas of study. In this way the Cochairmen assured 
themselves that they had given serious consideration to all aspects of these 
matters. Whenever suggestions or recommendations were made from outside 
sources, the Cochairmen would discuss them, and, in some instances, they con- 
ferred with the Attorney General to obtain his reaction. The Cochairmen 
specifically requested recommendations for members ‘ip, areas of study, and 
procedures from the section chiefs in the Antitrust Division and from several 
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persons in the Federal Trade Commission organization. We received numerous 
suggestions from these sources as well as suggestions from other departments 
of the Government. 

I sincerely believe that the makeup of the Committee, the liaison with the 
Government agencies, the conferees, and the open channels of submission of 
views from all responsible sources, coupled with the procedures that were fol- 
lowed during the Committee's studies, work group meetings, and general Com- 
mittee meetings, gave adequate assurance of representation of all important 
viewpoints on a nonpartisan basis. 

I realize that there have been criticisms of the makeup of the Committee. I 
do not wish or intend to engage in a debate on this phase but I should like to 
point Out more specifically why the Cochairmen were convinced that they recom- 
mended to the Attorney General a committee as representative as could be 
reasonably expected when one considers the breadth, complexity, and contro- 
versial nature of the subject matter of the Committee’s studies. 

I shall be glad to tell you why any member of the Committee was selected, but 
I respectfully decline to explain why any person was not selected. The reason 
for this I have already given. We could have selected a committee twice or 
three times the size we had and still would not have exhausted the list of qualified 
persons. Hence, we had to make choices. By appointing some persons, we did 
not indicate that others were not of equal stature. 

I am aware of criticisms from certain sources about the number of practicing 
lawyers on the Committee who are associated with large law firms. From this 
it is alleged that these lawyers naturally would tend to be unduly sympathetic 
to the views of large corporate clients, some of whom have been defendants in 
antitrust cases or defendants in pending cases. I join with Judge Barnes 
in the comments he made on this matter before this subcommittee on May 12 and 
13, 1955. Both of us appreciate the attitude of Chairman Celler and the members 
of this subcommittee in not giving aid and comfort to those who would either 
directly or by innuendo impute bias and special pleading to Committee members 
who happen to be counsel for clients involved in past or present antitrust cases. 

With the confidence that this subcommittee has no desire or intention to 
attack the integrity of the Committee members, I merely point out that in every 
instance where a practicing lawyer was associated with a large law firm, his 
appointment to the Committee was dictated solely by the criterion that he was 
nationally known by his experience in practice and in bar association activities, 
in his writings, or in both respects, as a person having expert knowledge of 
antitrust policy and problems. The Cochairmen and the Attorney General made 
no effort to ascertain what clients the law firms of Committee members repre- 
sented, nor were we interested in their political affiliations, if any. We simply 
focused on the merits of their knowledge and experience and asked them to serve 
in their person capacity as lawyers considering what is best for the economy of 
the United States. 

Let me also point out that actually the practitioner membership represented 
divergent experience backgrounds and viewpoints. For example, among the prac- 
titioners are the following Committee members who had served in the Antitrust 
Division or in the Federal Trade Commission: Cyrus Anderson, Cyrus Austin, 
Wendell Berge, Hammond E. Chaffetz, A. Stewart Kerr, Kenneth Kimble, and 
Breck P. McAllister. 

Let me give you another angle. As you know, antitrust activity is not even 
throughout the country. Hence, in the South, Rocky Mountain, and Pacific North- 
west, we had difficulty in getting a list of lawyers who had antitrust experience. 
The following Committee members in the cities named below were selected on 
the basis of recommendations originally received from one or more Antitrust 
Division section chiefs: Douglas Arant of Birmingham, Ala.; Mason A. Lewis 
of Denver, Colo.; Richard B. McDermott of Tulsa, Okla.; David W. Robinson 
of Columbia, S. C.; Morrison Shafroth of Denver, Colo.; Robert W. Graham of 
Seattle, Wash. The same is also true of the following committee members from 
the Midwest: A. Stewart Kerr, Benjamin H. Long, Hammond E. Chaffetz, Fred 
E. Fuller, Edward R. Johnston, Jack I. Levy, William Simon, John Paul Stevens, 
and Curtis C. Williams. 

It may be of further interest to know that in order not to have too many 
practicing lawyers from New York City and Washington, D. C., we had to cut 
in half the number originally selected from those two cities. In almost every 
instance, members from these cities were also recommended by Antitrust Divi- 
sion personnel. 
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A most interesting example of the selection process is the economist group. 
We spent days discussing with certain economists their version of how to get 
a fair balance of economist viewpoints. I talked to economists in the Antitrust 
Division and Federal Trade Commission. We received a long list of qualified 
economists from Mr. George Comer, Chief of the Economic Section of the Anti- 
trust Division. This list included all but two of the economists later named 
to the Committee. I spent a day with Prof. Alfred E. Kahn of Cornell in talking 
over the question of economist representation, and I discussed the problem with 
A. D. H. Kaplan of Brookings Institution. I think it would be difficult to sub- 
stitute a group of economists who reflect as good a balance of viewpoints and 
reputation for competence. At any rate, the Cochairmen have received many 
expressions of approval concerning the fairness in the selection of the economist 
members. I may also add that Prof. George W. Stocking of Vanderbilt Uni- 
versity was invited to become a Committee member, but he regretfully declined 
because of prior research commitments. 

I might also illustrate the awareness of the Cochairmen that some of the Com- 
mittee members should be conversant with problems of small business. We were 
informed by sources in Government and private organizations that the following 
persons were in that category: Prof. Walter Adams, who has served on the staff 
of both the House and Senate Small Business Committees; Cyrus Austin, for- 
merly an attorney on the Federal Trade Commission staff who represented the 
National Congress of Petroleum Retailers in the Standard Oil (Indiana) case; 
Wendell Berge, formerly Assistant Attorney General of the United States in 
charge of the Antitrust Division; Raymond R. Dickey, who had also served as 
counsel for the Senate Small Business Committee; Prof. Alfred E. Kahn; George 
P. Lamb, counsel for trade associations composed of many small business units; 
Richard B. McDermott; David W. Robinson; Prof. Louis B. Schwartz; Prof. 
Eugene V. Rortow ; Prof. George Stigler ; John Paul Stevens, once associate coun- 
sel for this Committee; and, of course, the Administrator for Small Business, 
Wendell Barnes. Finally, I should note especially that Kenneth Kimball was rec- 
ommended by the following associations of small businesses: National Associa- 
tion of Independent Tire Dealers; National Association of Retail Druggists: 
National Farmers Union; National Candy Wholesalers Association; National 
Food Brokers Association; International Association of Machinists; Association 
of Retail Bakers of America; United States Wholesale Grocers Association ; 
and National Association of Retail Grocers. 

You will note that John W. Davis served on the Committee. I need hardly 
say that this universally respected leader of the American bar and former presi- 
dential candidate gave the Committee the benefit of his statesmanlike thinking. 
Bernard Baruch and former Justice Owen J. Roberts were invited to serve but 
they had too many other public service commitments at the time. I also call 
attention to the significance of having on the Committee four Government offi- 
cials of high rank: Secretary of Commerce Weeks, Assistant Attorney General 
Stanley N. Barnes, Chairman Edward F. Howrey of the Federal Trade Commis- 
sion, and the Administrator for the Small Business Administration. Through 
them the Committee had assurance that the viewpoint of Government in the 
administration and enforcement of the antitrust laws was constantly under 
consideration. 

I shall not attempt to state the details of the Committee procedures. This is 
set forth at the beginning of the report and Judge Barnes described the process 
to this Committee in his testimony on May 12. I merely record here my con- 
currence in his statement and add these comments. 

Some persons wonder why we kept confidential the personnel of the work 
groups. From the very beginning the Cochairmen and virtually all Committee 
members felt it would be detrimental to the integrity of the Committee’s work 
to reveal the members who served on a particular work group. Why? Be- 
cause the work groups were not subcommittees or task forces like those of the 
Hoover Commission. They were merely agents pro tem of the Cochairmen to 
formulate tentative target drafts for consideration of the whole Committee. We 
felt that the Committee wanted to emphasize general concepts and doctrines 
rather than personal views. It should also be remembered that the work-group 
drafts were circulated to the Committee members. Any one of them was free 
to support or to criticize the work-group draft by directing his arguments to the 
whole Committee at its general meetings. At all times the Cochairmen empha- 
sized that the report must reflect the thinking of the whole Committee and not 
any group of Committee members. Consequently, a necessary safeguard was 
the assurance that no work-group member would have imputed to him personally 
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any views he did not finally agree to support when the proposed final report of 
the Committee was submitted to him. At that time, he was free to dissent and 
be named. 

Statements have been made before this subcommittee and in the press which 
creates the impression that the Cochairmen formulated procedures from which 
there was no appeal by Committee members. This is not the fact. On August 
19, 1953. when the Attorney General issued invitations to the prospective Com- 
mittee members, he enclosed a statement prepared by the Cochairmen regarding 
the organization and procedures contemplated for the Committee. This was 
done so that, in the words of the Attorney General, the invitee “may understand 
{the Committee’s] responsibilities and purposes before you accept.” The At- 
torney General and the Cochairmen certainly bad reason to believe that on ac- 
ceptance the Committee member had no objections to the procedures outlined in 
the statement unless he specifically registered his divergent ideas. As a matter 
of fact, only one invitee specifically raised a question, which, after acceptance, 
he formally presented to the Cochairmen. This concerned the right of a mem- 
ber to have his dissent identified under his name. The Cochairmen ruled that 
any member who insisted upon this right could have his dissent identified. This 
decision was reached even though most Committee members expressed a belief 
that all dissents should be filed without specific identification. 

Any other ground rule of the Committee could have been questioned by a 
member. It is obvious that, when one considers the independent mindedness of 
the outstanding men on the Committee, the Cochairmen certainly would not 
think of arbitrarily insisting on a rule of procedure contrary to will of the ma- 
jority of the Committee. 

Dissents were handled in accordance with ground rules of procedures com- 
municated to the members at Committee meetings and in oral discussions with 
individual members. These procedures included the following: 

(1) As previously stated—I state that earlier in the paper—a member de- 
cided for himself whether or not to instruct the Cochairmen to identify his 
dissent by name. 

(2) If several members dissented on the same point, the Cochairmen, after 
consultation with the members, would formulate or ask the members to formulate 
a common statement expressing the tenor of the dissent. Before the report 
was finally published, each member of the dissenting group had an opportunity 
to read the statement, and approve it or ask that his dissent be separately noted. 

(38) Each dissent was to be printed in the final report in conjunction with the 
point or topic to which it related, and in the chapter of the report in which the 
subject matter of the dissent was treated. 

(4) It was understood that, if a dissentive statement was too long, the cochair- 
men would request the member in question to condense his ideas, or that the 
cochairmen might do so and thereafter submit their condensation to the dissent- 
ig member, who had the right to accept or reject it. 

These ground rules also applied to concurring statements and additions to the 
majority views which might be made by individual members. 

While it was never the intention of the cochairmen to comment on the attitudes 
or actions of individual members of the committee, the public discussion of the 
dissents entered by two members compels me to make the following statement for 
the record. First, may I say that only two members, namely, Professors Rostow 
and Schwartz, objected to the method in which their dissents were handled. 

Professor Rostow insisted that the cochairmen print his statement of partial 
dissent as a whole. On examination, we found that two portions of his views 
related to matters treated in the chapter on Foreign Commerce and in that on 
Administration and Enforcement. We, therefore, requested Professor Rostow to 
permit us to print those portions in the respective chapters. With this he declined 
to agree. 

In the end, every word of his dissent was actually printed, except for a reference 
to a particular paragraph in a work-group report which Professor Rostow wanted 
attributed to the work group. The cochairmen declined to identify the origin of 
this paragraph because they had promised the committee that work-group drafts 
were to be held in confidence. The real difference of opinion therefore turned on 
whether we should print Professor Rostow’s comments on the UN Ad Hoc Com- 
mittee in the chapter on Foreign Commerce and his comments on Administration 
and Enforcement in that chapter or retain them in his statement of partial dissent. 
The cochairmen decided that in fairness to other committee members, who under- 
stood that their comments on particular subject matter would be printed in the 
corresponding chapters, we could not discriminate in favor of Professor Rostow. 
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The same was true of the dissenting statement of Professor Schwartz. In his 
case, the issue was presented in sharper form because his statement, unlike 
Professor Rostow’s, covered subject matter related to many more chapters of the 
report. It should be made clear that we did not, at any time, refuse to print 
separately at the end of the report comments covering the report as a whole. At 
pages 388-390, we printed general comments of Professor Rostow. At pages 
390-392, we printed the general comments of Professor Schwartz. We then 
cistributed Professor Schwartz’s comments on particular comments among 
the chapters of the report to which they related. This was not assented to by 
Professor Schwartz, who alleged in his separately printed statement that his 
opinion “has been dismembered, condensed, and distributed through 350 pages 
of the majority report.” See “fls paper chg.” He contended further that “this 
frustrates the main purpose of the dissent, which was to demonstrate that the 
net effect of most of the interpretation and changes recommended by the majority 
is to weaken rather than strengthen the antitrust laws.” He further alleged that 
“the cochairmen justify this unauthorized mutilization of the dissent on the 
ground that other committee members were content to have their differences 
noted at particular point in the report.” He further stated that “this handling 
of dissents on particular issues fairly records the position of those who are not 
in the main satisfied with the report. It does not fairly present the views of 
those who differ with its basic philosophy.” 

I submit for consideration of this subcommittee the following reasons why 
Professor Schwartz’s objections run counter to the element of fair and non- 
discriminatory treatment of all Committee members. In the first place, it 
seemed unfair to the Committee members who understood and followed the 
procedure of having their dissenting comments registered at the specific points 
where the issue was raised in the report. The original decision to distribute 
dissenting and concurring statements throughout the report was based on sound 
legal writing practice and on the desire to make the report comprehensible to 
persons who might read it. Legal practice requires that, in writing a brief, a 
lawyer bring together at one point all comments and views relevant to that 
point. The Cochairmen received various statements of dissenting and concur- 
ring views of particular members. Had these been printed separately at the 
end of the report, the length of these statements would have been all out of 
proportion to the length of the report, and the reader—you, as Congressmen— 
would have been burdened with correlating each part of each separate statement 
with the proper section of the report. I wager that it would have been impossi- 
ble, under such circumstances, for anyone, including the Cochairmen, to have 
known what represented minority of views on any one point. We felt that only 
by doing this job of correlation could we be sure that the report would communi- 
cate its message accurately. If this job was to be done for some dissents, it 
had to be done for all. Several members, after hearing of the requests made 
by Professors Rostow and Schwartz for the separate printing of their dissents, 
made it clear that they had conformed to the “ground rule” on this point with 
the understanding that all members would be treated equally. They also made 
it clear that they believed the procedure decided upon was in accord with the 
best tradition of the legal profession that arguments on a given point be presented 
at the place where the point was raised. 

May I add that 1 have great respect for the sincerity of the convictions of 
Professors Rostow and Schwartz. Nothing I have said is intended to deny 
their intellectual integrity or their right to state their beliefs. The cochairmen 
merely differed with them on the method of presenting their views in the report 
because we believed that they lost sight of the need for having binding rules if 
a committee of 60 members was to operate. The procedure must differ from 
that followed in individual writings. Professors Rostow and Schwartz and 
any other members of the committee are now entirely free to present their 
comments on the report in any way they wish. We felt, however, that the 
report itself was not the medium in which the divergent views of any member 
could be presented as though he were writing without any limitation arising 
from his relation to 59 other members, and the fact that he was a member of a 
committee. 

Professor Kahn, a committee member, sent me a copy of a letter addressed 
to Mr. Everette MacIntyre, staff director of the House Select Committee on 
Small Business, dated May 15, 1955. The text of this letter speaks for itself 
in recording Professor Kahn’s satisfaction as to the handling of his dissents, 
stuting that “I have no feeling that my dissenting views were in any way 
deleted, suppressed, or even inadequately presented.” 
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V1 DI TRASONE 60, Roms, ITaty, May 15, 1955. 
Mr. EVERETTE MACINTYRE, 
Staff Director, House Select Committee on Small Business, 
Washington, D. C. 

DeaR Mr. MacIntyre: Your letter of April 22 to Professor Dirlam, of Con- 
necticut College, inquiring about my dissenting views on the final report of the 
Attorney General’s National Committee To Study the Antitrust Laws, was for- 
warded to me here in Rome, where I am presently (and will be until June 20) 
on sabbatical leave from Cornell University, and I hasten to reply. 

Although I think I clearly should be classed among the dissenters to the report, 
I think your committee should know I have no feeling that my dissenting views 
were in any way deleted, suppressed, or even inadequately presented. 

There are two possibilities of inadequate stress on minority views, which I 
cannot fairly appraise from my own limited perspective: (1) There was, as 
you know, a conflict over whether lengthy minority opinions were to be dispersed 
throughout the body of the report at the relevant places, or presented as a unit. 
There were surely fair arguments on both sides of this issue, although I agreed 
on balance with the dissenters. It may fairly be argued, for example, that 
since the entire report was the product of continuous collaboration, in which 
all of us participated, and with all of us free to insert dissents along the way 
in whatever form we wished, it would in a sense have been unfair to permit 
individual members later to withdraw themselves from the entire process and 
append lengthy dissents at the end. 

(2) The cochairmen evidently adopted the general policy of quoting dissenters 
verbatim and identifying the authors by name and number only when specifically 
requesied to do so. So typically my own minority views appear anonymously, 
paraphrased, and identified as the view of “one member” or “some members.” 
This occurred whenever I left to the discretion of the committee staff the form 
of my dissent and the question of whether it should bear my name. Whether 
the result of this general policy was to underemphasize the weight and extent 
of dissenting views, only a full canvass of dissenters would disclose. From my 
own point of view, however, I have no complaint. I feel on the contrary that the 
committee staff fully and fairly presented my dissenting views, both in the 
more frequent cases in which the views were paraphrased and the author not 
identified, and in the other cases as well. Certainly whenever I specifically asked 
that my own words be used (as in the first paragraph of text on p. 128, where 
1 am identified only as “one member”) and my name identified (as on pp. 185-186, 
on Robinson-Patman, and p. 393) my instructions were followed. 

I trust this information will be of use to you. 

Sincerely yours, 
ALFRED E. KAHN, 
Professor of Economics, 
Cornell University, Ithaca, N. Y. 


Having responded to this subecommittee’s request for a description of the 
process of selection of committee membership, the work-group procedures, and 
the handling of dissents, I now turn to my personal observations regarding some 
ot the general features of the report. 

I realize there has been great concern that any widespread application of the 
rule of reason in antitrust cases will tend to weaken antitrust enforcement. On 
the other hand, it is claimed that so-called per se illegality rules will tend to 
strengthen antitrust enforcement. The rule of reason is said to be anti-antitrust 
and per se rules pro-antitrust. In my opinion, this is a misconception, and one 
due largely to a misunderstanding of the use of words—semantics, if you please. 
I believe there is no conflict between the rule of reason and unreasonable per se 
violations. The committee report makes this clear. Let me tell you my version 
of this. 

First, the committee recognizes that there are certain forms of conduct which 
by nature and effect are inherently so anticompetitive that the mere proof of the 
conduct itself condemns the practice as unreasonable per se. The typical case is 
an agreement among competitors to fix market price, control market production, 
allocate market customers, or divide markets. It does no harm to antitrust 
enforcement to say that while these practices are included within the rule of 
reason, they nevertheless are to be branded as in themselves an unreasonable 
lessening of competition and hence illegal. So these unreasonable per se viola- 
tions are obviously not disturbed by the report. All sides agree on that. 
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Now, at the same time, we know that other types of conduct simply cannot be 
self-identified as amounting to an unreasonable lessening of competition. So 
the question is: How do we identify the effects of conduct which is not by its 
very nature or effect an unreasonable impairment of competition? The report 
goes back to the Standard Oil case of 1911 and approves the idea that there must 
be market inquiry in cases where the actual or probable effects on competition 
cannot be determined merely by knowing the fact of the conduct or transaction. 
Take mergers, for instance, or alleged violations of section 2 of the Sherman 
Act. No one can say that in all cases the mere fact of the merger itself identifies 
a violation. Likewise, it is not seriously contended that in all cases a Sherman 
section 2 monopolization can be determined by proof of only one fact. Therefore, 
all the report says is that apart from unreasonable per se types of conduct—- 
price fixing and the like—there is need for market inquiry or economic evidence 
to test the legality of conduct which does not always produce a fixed set of mar- 
ket effects. 

I submit that this is the proper way to construe the meaning of the report's 
approval of the rule of reason. Can we not end the semantic dispute on this 
aspect by remembering that there are two ends to the antitrust stick. This yard- 
stick is a rule of reason one. On one end is the unreasonable per se. On the other 
end is the market inquiry which need go only so far as the situation requires, 
and need not always be full-scale. 

For myself, I further state that the report does not condone antitrust viola- 
tions by allowing proof of justifications or mitigating circumstances for the un- 
reasonable per se violations. For example, it does not say that a market price- 
fixing agreement is justified if the prices fixed are reasonable or that a monopoli- 
zation under section 2 of the Sherman Act is lawful if it is a good or beneficial 
monopolization rather than a bad one. My article in the Michigan Law Review, 
by the way, has been misconstrued on that point. Perhaps I did not use the 
plainest words to express my meaning, but I am glad to say here that I never 
intended to support any cartel arrangement under the rule of reason and my 
article expressly disclaimed that. 

There has also been misunderstanding about the effect of the rule of reason 
from the standpoint of the burden it places upon either Government or private 
parties in proof of antitrust violations or defenses and remedies. My view 
is that small business will not be handicapped by the report’s approval of the 
rule of reason. In the first place, the big antitrust case is typically one which 
involves big companies which have the resources to meet issues on a rule-of- 
reason basis. But more important than that, the report itself pleads for im- 
proved judicial control over the admission of evidence—especially documentary 
evidence—and judicial control over the pretrial and trial to avoid or at the 
least to cut down on the big record and protracted trials of civil antitrust 
eases. The committee’s recommendations in the chapter on the Report on 
Administration and Enforcement are designed to simplify problems of proof. 
Parenthetically, these recommendations ate substantially in line with those 
made by the Jndicial Conference of the United States on the same tynes of 
problems. So the committee has really followed through on what the Federal 
judges of this country thought were essential steps to control what may be 
otherwise an overwhelming judicial burden and also an undue burden on Gov- 
ernment and private parties plaintffs or defendants. 

Having explained one overall aspect of the report, I now turn to some other 
general features of the report which in my opinion severally and collectively 
tend to strengthen antitrust policy and enforcement. 

First, no matter what views one may entertain, antitrust policy and enforce- 
ment are always apt to be more effective if the substantive doctrines based on 
judicial interpretations of the antitrust laws are clarified by analysis and 
synthesis. The report does just that. It restates in great measure the existing 
law and produces a coherent and clear-cut structure of guiding principles for 
good faith compliance by business. Of course, there are inconsistencies, am- 
biguities, and semantic difficulties in this complex field of the law. These have 
been barriers to a proper understanding of the substance and procedure of 
antitrust. The committee at times calls for reinterpretations to resolve anparent 
or actual conflicts in the laws. The report thus analyzes and fits together into 
a pattern of conclusions and recommendations improved guides for a rational 
antitrust policy framework in harmony with the dominant Sherman Act goal of 
promoting competition in open markets. In this way, the report can help groups. 
such as this committee, when there is need to study what the law is and what 
it should be, in order to correct shortcomings and improve compliance by 
businessmen. 
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Next, it should be noted that contrary to the fears expressed when the com- 
mittee was announced, the report does not make any recommendation for amend- 
ment of the basic principles of the Sherman Act. Every chapter of the report 
refutes the charge that the committee was bent upon overhauling or emasculat- 
ing the antitrust laws. Indeed, I invite attention to the fact that there are only 
12 recommendations for legislative changes. As against these, there are 73 
recommendations addressed to the courts and antitrust enforcement agencies. 
The latter are guides to interpretations of the antitrust statutes, either by way 
of approving existing interpretations or recommending reoriented interpreta- 
tions. Thus, the committee paved the way for what it regarded as improved 
and strengthened antitrust enforcement with a minimum of legislative revision. 

Throughout its deliberations the committee was guided by the belief that 
legislative revision should not be proposed whenever prevailing precedents of 
interpretation and administrative policy permitted effectuation of the com- 
mittee’s proposals for resolving inconsistencies and defects short of legislative 
action. 

The complexity of the subject matter and the length of the report should not 
obscure the singular extent to which its conclusions and recommendations com- 
manded virtual unanimity within the committee on fundamentals. In my 
opinion, most of the dissents represent differences in emphasis and even these 
dissents reilected differences among the dissenters as to the points on which 
they chose to dissent, so that the dissents were not uniformly on the same 
points. With few exceptions, they are directed at specific points separable 
from the basic conceptions characterizing the report as a whole. Only two 
members concurred in the substance of the general dissent of Professor 
Schwartz; namely Profs. Walter Adams and Alfred Kahn. Professors Rostow, 
Clark, and Stigler concurred to a more limited extent as specifically stated in 
the report at page 3938. 

An examination of each chapter of the report will disclose that in most in- 
stances committee members with previously known divergent views as expressed 
in their writings or other sources came to agreement on basic concepts. This 
at times demonstrated that misunderstanding may arise from semantic diffi- 
culties. The committee provided a forum for composing language differences 
where there was no genuine difference in the position taken. 

Criticism has been expressed that the report as a whole in the collective 
conclusions and recommendations tends to weaken rather than strengthen anti- 
trust enforcement. With that I firmly disagree. I believe the real difference of 
opinion is that the critics feel the committee did not go far enough in making 
more aflirmative recommencations for stronger enforcement. This is a matter 
of degree on which we cannot expect unanimity. My thought is that those who 
desired additional recommendations of a more vigorous nature have in mind a 
broader reach of antitrust than the committee majority felt was in keeping 
with the congressional objectives approved by the committee. This is a dif- 
ference in ideology and philosophy of antitrust. In my opinion, the committee 
majority believes in strong enforcement but at the same time, equitable enforce- 
ment against all sizes and types of business—large, medium-sized, and small. 
Hence, those who differe on what kind of a strong and effective antitrust policy 
is consonant with the historic goals of the Sherman Act really differ on the reach 
of antitrust into areas which others may regard as beyond the proper scope of 
antitrust goals. 

Mr. Chairman, I respectfully request that there be inserted in the record my 
summary of the highlights of the report as it appeared in volume 1, No. 1 of the 
Antitrust Bulletin by Federal Legal Publications in April 1955. Also, since no 
member of the committee had an opportunity to reply to Professor Schwartz's 
dissent due to the fact that it was submitted on the deadline date fixed by the 
cochairman, I further request that Professor Adelman’s reply to the Schwartz 
dissent, also published in the law issue of the Antitrust Bulletin, be inserted in 
the record. 


(Highlights of the final report of the Attorney General’s National 
Committee to Study the Antitrust Laws, by S. Chesterfield Oppenheim 
and General Comment on the Schwartz dissent, by Morris A. Adelman 
appears on p. 2653.) 

The Cuarrman. Professor Rostow. 
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STATEMENT OF EUGENE V. ROSTOW, MEMBER OF THE ATTORNEY 
GENERAL’S COMMITTEE TO STUDY THE ANTITRUST LAWS 










The CuHatrMan. We are very sorry we have to delay you this way, 
but I am sure you understand. 

You have a statement that covers some 53 pages. Now, how do you 
want to handle the situation? Do you want to speak orally without 
reading or do you want to read it? 

Mr. Rostrow. I thought, sir, in view of the problem of time faced by 
the committee and the length of this statement, if it met with your 
approval I would file it with the reporter—I have a copy for him—for 
inclusion in the record, and then I might discuss certain high spots of 
it that might be of particular interest to you. 

The Cuamrman. That will be very well if you will. 
(The statement referred to follows :) | 
JUNE 7, 1955. 7 
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I am glad to appear here, at the chairman’s request, to give my views on the 
subcommittee’s program, particularly in relation to the recent report of the a 
Attorney General’s Committee to Study the Antitrust Laws. Following the 4 
valuable investigations which this subeommittee has conducted, and the useful a 
reports which it has filed in recent years, I look forward to work on your part : 
which should help to bring about a major step forward in the evolution of 
antitrust policy. 

The antitrust laws, as I view them, constitute our most original and important 4 
contribution to the world’s arsenal of social legislation. Legal rules against 4 
monopoly are as old as our knowledge of law. But public procedures for the 
enforcement of such rules was an American innovation. Our procedures for 
antitrust enforcement have permitted our law against monopolies and restraints 
of trade to have a far more extensive impact on business structure and business 
practice than any previous law on the subject. Such procedures have also, and 
naturally, led to a far-reaching development of the substantive law regarding 
monopolies and restraints of trade, which makes our law far more comprehensive 
and detailed than any previous legislation of this kind. 3 

Building on common law ideas, the antitrust laws over the years have become 3 
a major force in influencing the structure and productivity of American business. 
They seek to enforce an economic policy in favor of competition, and against 
monopoly, for important reasons of economic policy, which are summed up on 
pages 317 and 318 of the Attorney General’s Committee report in these terms: 

“Generally speaking, economists support competition for four series of rea- 
sons, Which are of coordinate importance: (1) Because the actual level of prices 
in competitive markets should in the short run more accurately reflect the 
influence of demand and of cost, and thus in the long run help guide the flow 
of capital and other resources toward the most productive possible uses; (2) 
Because the goal of competition provides powerful and pervasive incentives for 
product innovations and product development and for long-run cost-reduction, 
both through improved technology and improved management, these forces make 
themselves felt in the constant process of product variation, and through the 
pressures implicit in the fact that competitive conditions offer an open oppor- 
tunity to new entrants in a particular industry; (8) Because competitive con- 
ditions in business should lead to an equitable diffusion of the resulting real 
income among cousumers and factors of production; and (4) A view held with 
somewhat less unanimity than the others, because the more flexible prices of ; 
competitive markets should make it easier and cheaper for the economy to adjust 
to industrial fluctuations, and for the Federal Reserve System and the Govern- 
ment to carry through effective contracyclical programs of stabilization, pri- 
marily utilizing methods of monetary and fiscal policy.” 

The antitrust laws are directed to carrying out this economic policy not only 
for its own sake, but as a means of accomplishing vitally important social and 
political objectives. They aim to keep economic opportunity open to all comers. 

They work in the direction of preventing the kind of concentrated economic 
power which could stultify, and destroy, political democracy. Thus, they reduce 
the risk that large groups of our people would lose faith in the fairness and 
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efficacy of the capitalist system of free enterprise. They help keep the emphasis 
in our economy on enterprise, rather than merely on ownership and profit. They 
have made, in my jugdment, a most important contribution to the long-run 
viability of our business system as a universally accepted basis for social and 
political life. The antitrust laws are not only a negative bulwark against socialist 
ideas, but positive evidence that our law stands ready to fight for, and seek to 
vindicate, the Jeffersonian idea of equal opportunity. As such, they have 
made an enduring contribution to the solidarity of our people on essentials— 
a solidarity indispensable to the proper functioning of a democratic society. 

I do not of course mean to imply that the antitrust laws have been enforced 
to their maximum or optimum extent, or that they have been fully successful 
even where they have been enforced. The record is spotty, as we all know. The 
courts, and the Congress, have gone through various states of opinion on these 
matters, and the enforcement agencies have had different philosophies, enthu- 
siasms, and appropriations. But if we compare the organization of the economy 
in 1890 or 1900 with the economy today, the contribution which the antitrust laws 
have made, for all our shortcomings in interpretation and enforcement, stands 
out very sharply. In general, we no longer have great industries dominated by 
single large firms, as we often did then; nor isolated local markets dominated 
by local monopolists. There is probably more competition in wholesale and resale 
trade than in 1900. Alternatives to the consumer, whether families or business 
tirms, have increased. The progress of science and technology, the decline in 
transportation costs, and the development of new methods of production, trans- 
portation and distribution, have been both the result and the cause of compe- 
tition. In this process, the antitrust laws have provided not only a favoring 
climate, but a positive influence in preventing the use of many available methods 
of restriction. This record is evidence of the immense competitive potential of 
American business. It gives solid reason for sober hope that the record in the 
future could be much better, if antitrust enforcement is intelligently conceived, 
and seriously directed at problems of genuine economic significance. For none 
would deny that the degree of concentration in the American economy is still 
high, nor that the profits of monopoly arrangements are always tempting. Prob- 
lems of monopoly and restraint of trade remain decidedly serious and important 
elements in the economy, and justify—indeed require—increasingly energetic 
antitrust enforcement policies, adapted to the issues which are of emerging 
importance in the economy of today and tomorrow. 

Against this background, what has the Attorney General’s committee accom- 
plished and what should your committee do with regard to that report? While 
I did not agree with all of that report, as the record makes clear, I believe it 
is a creditable achievement, and I hope it will be deemed to merit serious and 
critical study, by this subcommittee, and elsewhere. 

As I see it, the report accomplished four principal ends: (1) It constitutes 
the first major analytical restatement and survey of the antitrust laws as a 
whole, relating all parts of the law to the basic philosophy of the Sherman 
Act, which is stated clearly, and I hope in a form which will gain general 
acceptance; (2) it contains certain reconimendations for legislative change, 
of varying merit—-these will undoubtedly be considered in due course; (3) it 
points out the need for a broader study of certain topics, some of great impor- 
tance; and (4) by failing to deal with certain topics, it has helped to direct 
attention to them. I hope that most of the matters which the report fails 
to cover can be dealt with by this and other appropriate committees of the 
Congress. 

I should like to comment briefly on each of these four general aspects of the 
report: 

The report as a restatement of law.—I don’t have to emphasize to a sub- 
committee of the Judiciary Committee, the contribution which a unified presenta- 
tion of ideas can make to the development of thought and of law. The Attorney 
General’s committee’s report rests on an analysis of the whole body of the anti- 
trust law. I hope that your committee will review that analysis, and put the 
weight of your authority behind those parts of it with which you agree, and 
indicate your disagreement with those parts that do not gain your support. Such 
a critical discussion of the legal theories involved should have an important 
influence on the courts, and the bar, and on the development of legislative policy 
in antitrust and related areas—especially, may I say, in relation to policy 
for that important segment of the economy which is now regulated directly 
by administrative agencies. 

The report starts with a discussion of the Sherman Act, to which the sub- 
Sequent analysis of the Clayton Act is deliberately subordinated. The presenta- 
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tion of the Sherman Act in the report is, I believe a faithful version of dominant 
ideas in his history and development. It differs somewhat from interpreta- 
tions of the Sherman Act which have gained some currency in recent years, 
and it may be useful to comment on it for a few minutes. I wish to emphasize 
that the presentation of the Sherman Act in the report was unanimous—a fact 
of major significance in evaluating the report. 

The most important fact about the report is that it proposes no change in the 
Sherman Act, or in its fundamental interpretation. Thus the report rejects 
many current and recent suggestions for basic revision in antitrust policy, sug- 
gestions which have been put forward with considerable force by various writers 
and committees working in this field. The report goes back to the Supreme 
Court decisions of 1911, announcing the rule of reason as the basic canon for 
construing the statute. As the report comments, “the controversies of an earlier 
day over the reasoning of those cases have receded into history.” If the 
Standard Oil case and the Tobacco case, of 1911 are reexamined in the light 
of modern developments, rather than the old debates, their structure and 
analysis help to restore perspective. What the committee finds, in the light 
of its reading of the Standard Oil and Tobacco cases, is this: The rule of reason 
as it has developed, confers a narrowly limited discretion on the courts. It 
permits the courts to decide only whether the conduct under review constitutes 
a monopolization, or an undue limitation on competitive conditions. The rule 
of reason does not permit the courts to seek to distinguish good from bad trusts ; 
it does not permit an exception for progressive or well-managed or low-price 
trusts; it does not permit the courts to determine whether special conditions 
in an industry, such as high overhead costs or the prevalence of so-called ‘“cut- 
throat” competition can justify private government of an industry or a market. 
When we say that the rule of reason permits the courts to decide only whether 
conduct “unduly” or “unreasonably” limits competitive conditions, those words 
have a largely quantitative significance: that is, the question they pose is one 
of degree, in the light of a basic policy favoring competition, and condemning 
monopolization and extensive restraints of competition. 

Secondly, the report, following the Standard Oil and later cases, interprets 
section 1 and section 2 of the Sherman Act as dealing with different phases or 
degrees of the same phenomenon—restraints of competition. Although the 
act has some common-law background, it rests on a clear-cut and independent 
legislative policy, and is not narrowly restricted by common-law precedents. The 
“main cause” leading to the passage of the Sherman Act, the Supreme Court 
said in the Standard Oil case, was “the thought that it was required by the 
economie condition of the times.” Congress was concerned with the public 
and private injuries which could and did result from “the vast accumulation 
of wealth in the hands of corporations and individuals,” stemming from the 
facility for combination which our State corporation laws permit. This posi- 
tive and vital conception of the purpose of the act is and should be the decisive 
factor governing its construction, in the committee’s view. 

The two crucial terms in the act defining the substantive offenses, ‘“‘monopoliza- 
tion” and “restraint of trade,” are interpreted by the Standard Oil case, and 
by this report, to refer to restraints of competition of different degrees of com- 
pleteness. ‘“Monopolization” presupposes a high degree of monopoly power in 
a market, the power to control prices or restrict the opportunity of competitors, 
whether or not such power is achieved by conduct which indepeudently violates 
section 1 of the act, and whether or not the power is used “abusively” or “unrea- 
sonably.” The “restraints of trade” covered by section 1 include arrangements 
which confer less complete degrees of power over competition in the market. 
Thus the report highlights cases, like the first Reading case, and the Socony- 
Vacuum case, where a violation of section 1 was found, but it was expressly 
decided that the defendants did not possess the amount of market power 
required as an element of the cause of action under section 2. I should add, 
myself, to this list the old and important railroad combination cases as illustrat- 
ing the same vital principle. 

Against this background, and as a third major aspect of the report’s analysis, 
the common debate about the so-called “per se” violations falls into perspective. 
There is no conflict between the so-called rule of reason and per se cases, 
as the report presents them, and the report does not seek in any way to 
qualify the strength of the “per se’ cases as precedents. Under the “rule of 
reason,” as the report conceives it, the courts are required to determine only 
whether the conduct of defendants constitutes an undue limitation on competi- 
tion. Certain kinds of behavior, like price fixing, market division, and boy- 
cotts, to take the most common examples, were said by the Standard Oil case 
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itself to be “conclusively presumed” to be illegal, by reason of their character 
or their effect. They were forms of business conduct which could have no 
purpose, and no market effect, other than the severe limitation of price competi- 
tion. Therefore in such cases the main problem of the court, as in the trade 
association cases, the Appalachian Coals case, and the Board of Trade case, is 
to determine as a question of fact whether what the defendants did significantly 
influenced prices, or the business opportunities of their rivals. Once that fact 
is determined, the cases are largely decided. Sometimes the issue is difticult to 
determine, since modern price fixers rarely use direct price agreements to ac- 
complish their purpose, at least if they are we'l-advised by counsel. So we have 
a long, and on the whole, consistent series of cases considering whether trade 
association plans, buying programs, basing point systems or common sales 
agencies do or do not constitute price fixing or price control; that is, quantita- 
tively significant, and therefore “undue,” limitations on competitive conditions 
in carefully defined markets. 

Fourthly, the reports’ analysis of the main thrust of the Sherman Act frames 
its approach to the Clayton Act. The Clayton Act was passed to impose even 
more severe limitations than those of section 1 of the Sherman Act on certain 
practices, which the Congress concluded were inconsistent with competition in 
character (such as tying clauses), or were particularly dangerous to competition 
in their cumulative effect (such as mergers). Section 2 deals with price dis- 
crimination ; section 3 with contractual arrangements through which the buyer 
of a commodity undertakes not to deal with competitors of his sellers; section 7 
with mergers, and the fourth paragraph of section 8 with interlocking direc- 
torates. With some variations in phraseology, the general test of illegality 
established by these sections of the Clayton Act is that the practices they define 
are condemned where their effect “may be” substantially to lessen competition or 
tend to create a monopoly in any line of commerce. Section 2, as amended in 1936, 
has an additional standard—that specified classes of discriminations in price are 
also illegal where their effect may be “to injure, destroy, or prevent competition 
with any person who either grants or knowingly receives the benefit of such 
discrimination, or with customers of either of them.” 

The courts have uniformly declared that the purposes of the Clayton Act are 
preventive and prophylactic, and that its aim is to restrict the business practices 
dealt with quite broadly, so as to arrest in their incipience the development of 
situations which might later become full-blown violations of either section 1 or 
section 2 of the Sherman Act. The act thus proscribes conduct which is deemed 
to carry with it the reasonable probability, though not the “mere possibility,” 
of harm to competition—a standard decidedly less demanding than that of section 
Il of the Sherman Act. The test of the act is one of market effect. It does not 
permit the Federal Trade Commission or the courts to consider the motives of 
the parties, or extrinsic business justifications for their conduct, except insofar 
as such factors may be considered evidence permitting other facts to be inter- 
preted, and their consequences for competition predicted. 

Thus, the reasoning of the report defines a coherent approach to the whole body 
of the antitrust law, focusing on practices which are anticompetitive in char- 
acter—that is, practices which can have no purpose or business meaning other 
than the elimination of competition—and on practices which produce, or may 
produce, different degrees or amounts of restraint on competition in narrowly 
defined markets in their actual effect. I should characterize this as a market 
oriented, or economic approach to the antitrust problem. 

This basic approach of the report is carried further by chapter 7, dealing with 
economic indicia of competition and monopoly. The antitrust laws, as the report 
presents them, require the courts and the Federal Trade Commission to consider 
the actual or prospective impact of a large number of business practices on com- 
petition in appropriately defined markets, whether by reason of their purpose, 
character, or “necessary” effect, or because of their actual market effect. The 
factual inquiries into problems of competition and monopoly made necessary by 
this element in the causes of action defined by the antitrust laws are economic 
in character. The purpose of chapter 7 in the report is to make clear the con- 
tribution which economics can make in aiding the courts and administrative 
bodies to carry out their duties in enforcing the antitrust laws, and related 
statutes. The main conclusions of the chapter are that while economics does not 
and cannot supply the law with new or independent standards of legality, it can 
provide powerful and realistic assistance in the marshalling and analysis of 
evidence relevant to the study of markets, where the law requires restraints of 
competition in markets to be examined. The economic study of markets offers 
the antitrust law important tools of analysis. It directs attention to market 
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factors, both of structure and behavior, which may be of strategic significance in 
evaluating the competitiveness of markets, in the light of the standards estab- 
lished by law. Economic analysis can aid the law in developing the economic 
evidence in antitrust cases, and evaluating its relevance, materially, and probative 
value in a particular market context. 

Chapter 7 of the report contirms some important points for the Congress, 
which has ultimate responsibility for the antitrust laws. Firstly, it puts the sup- 
port of economic opinion behind the proposition that the issue for public policy 
in this area is the presence, or existence of monopoly power, and of substantial 
restraints on competition, not whether such power has been “abused”, or em- 
ployed in any particular way. It points out the irrelevance, from the economic 
point of view, of evidence that a particular monopoly or combination has been 
well managed, or efficiently conducted. “The economists’ distinction between 
‘effective monopoly’ and ‘effective competition’ does not turn’’—the report says 
at Pages 822-823—‘‘on whether the industry in question is progressively man- 
aged or technologically advanced, nor on its policies with regard to wages, profits, 
or high or low programs. [Effective competition is not a matter of the motives 
or policies of businessmen. The ultimate question in distinguishing ‘effective 
monopoly’ from ‘effective competition’ is whether the pressures of the market 
situation are such as tend of themselves to bring about the main beneficial effects 
which constitute the economic reasons why we try to maintain competition in 
our economy.” 

Secondly, chapter 7 of the report supports the approach of the case law on the 
crucial matter of defining the market for antitrust purposes. If the antitrust laws, 
us We contend, require the courts to evaluate the necessary or actual market 
effect of the defendant's conduct, then it becomes a matter of primary importance 
to define the market which is relevant in each case. The statement on page 322 of 
the report is, I believe, usefui and adequate. It confirms the necessity of “includ- 
ing in the market all firms whose products are in fact good and directly available 
substitutes for one another in sales to significant groups of buyers, and of exclud- 
ing all others.” 

Thirdly, the economic chapter of the report defines monopoly power as power 
over price. “The basic characteristic of effective competition in the economic 
sense’—the report states on page 320—“is that no one seller, and no group 
of sellers acting in concept, has the power to choose its level of profits by giving 
less and charging more.” The report continues: “In an effectively competitive 
market, the individual seller cannot control his rivals’ offerings, and those offer- 
ings set narrow limits on his discretion as to price and production. He must, in 
the light of his own costs, adjust his offerings to a market scale of prices for 
offerings of different quality or attractiveness. In the moderately long run, he 
must accept market prices determined by changes in supply and demand beyond 
any effect which may be attributable to his own change in price or output. 
These market conditions inflict penalties on high costs or poor services. To 
bring this result about, it is necessary that rivals be free in fact to compete by 
lower prices and better service or products and selling activities, if they can 
achieve low enough costs to enable them to do so; and that no seller have power 
to limit this freedom of his rivals, and thus escape the pressures and penalties 
which effective competition imposses.” This clear-cut and limited approach to 
the problem of defining monopoly and competition conforms to the position which 
has been developed by the courts, and offers a firm base for the economic inquiries 
of antitrust cases. 

Fourth, chapter 7 identifies and discusses the main problems of evidence 
which are confronted in market studies, in seeking to determine and to evaluate 
the elements of monopoly and of competition in any given case. The chapter 
gives primary emphasis to the number and relative size of rivals, to oppor- 
tunities for entry, and to the independence of rivals, as crucial indicia of monop- 
oly or competition. It also discusses seven other factors which may or may not 
be significant in evaluating the kind of rivalry which prevails in a market: 
The presence of predatory preclusive practices; the rate of growth of the 
industry; the character of market incentives to competitive product differen- 
tiation; meeting or matching the prices of rivals; excess capacity; and the 
presence or absence of price discrimination. The evidentiary aspects of these 
elements in market situations are discussed, and leads are given as to the cir- 
cumstances in which their presence or absence may help to shed light on the 
kind and quality of competition that may be encountered. One of the important 
results of this analysis is to focus attention on the problems of policy which 
are encountered in markets where a considerable share of supply is provided, 
or bought, by a few large sellers or buyers. It is recognized that the relative 
size of sellers or buyers—that is, their share of the market—is a most important 
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factor in determining the presence or absence of monopoly power, and that 
“where firms are few in number, special study would usually be needed to deter- 
mine whether an industry were workably competitive” (p. 325). The chapter 
discusses the kind of economic interdependence which often exists in such mar- 
kets and the facility which such interdependence offers for combination or con- 
spiracy in the legal sense. The report carefully distinguishes the economic 
problem of showing that the policy of a few large sellers, operating as rivals 
in a given market is, in fact, interdependent from the legal problem of proving 
their combination or conspiracy. While the law must insist that guilt and civil 
responsibility under the antitrust laws are individual, and must avoid guilt 
by association, it recognizes that economic interdependence in industries of 
the Big Few is often cooperative in the sense of being derived from or being 
explicable to practical men in terms of a common understanding or plan of 
concerted action as to policy. 

Finally, chapter 7 of the report calls attention to external conditions—that is, 
to conditions external to markets themselves—which may profoundly influence 
the possibility of carrying out the policies of the antitrust laws. The sound 
utilization of monetary and fiscal policy to prevent severe depressions and in- 
flations is emphasized as essential to the maintenance of the kind of economic 
environment in which it is possible realistically to seek the advantage of com- 
petition. And it is urged that Congress give serious attention to aspects of the 
tax laws, and of the tariff laws, which may bear on the competitiveness of market 
developments, both in general, and in regard to particular commodities. 

The result of applying this approach to the main antitrust cases in the report 
is very striking, at least with regard to the Sherman Act. All the principal 
modern cases, from Alcoa to Shoe Machinery, are strongly supported. The old 
United States Steel case, which disastrously weakened antitrust enforcement for 
25 years, is severely criticized and limited. The report approves the approach 
the courts have worked out in defining the relevant market, for antitrust pur- 
poses, with reference to the actual and immediate business horizon of the de- 
fendants, both in terms of products, and in terms of geographical areas. Every 
antitrust case starts with a factual finding as to the market within which the 
reasonableness of the alleged restraint of competition is to be measured. That 
finding may be aided by presumptions, even conclusive presumptions. But the 
issue is always present, and it is one of primary importance. The cases in which 
a finding of combination or conspiracy is based largely on economic evidence 
of coordinated oligopoly policy, such as the Cement Institute case, the Paramount 
case, and the 1946 American Tobacco case, are affirmed, and the proposition is 
put forward that such evidence is always relevant, material and competent on 
the legal question of conspiracy, although in the nature of the problem it can 
have no fixed or predictable weight in the different settings where the issue may 
arise. In the field of restraints affecting the international trade of the United 
States, the report refuses to approve a special, and a specially flexible, inter- 
pretation of the rule of reason, as has been so strongly urged in recent years. 
Instead, it proposes to broaden the scope of the Sherman Act in this area, by 
criticizing certain dicta in two cases which might be interpreted to confine the 
act to the merchandise import and export trade of the United States. The report 
approves the far-reaching Alcoa case; on the limits of Sherman Act jurisdiction 
abroad, It approves the substantive decision in the Timken case, although the 
plain inference of its analysis is to criticize the remedy in that case as inade- 
quate. Despite some ambiguity of language, the report firmly proposes to treat 
cases affecting the trade or commerce of the United States with foreign nations 
on exactly the same footing as other Sherman Act cases, taking into account the 
distinctive factual setting of such cases, and the problems of international law 
which arise in some of them. 

When we come to the sections of the report dealing with patents and the 
Clayton Act, there is more ground for controversy, and more controversy de- 
veloped within the committee, as is reflected in the report itself. 

While the patent chapter, in my opinion, contains much which is good, and 
even excellent, it does suffer from seven principal shortcomings. (1) Its draft- 
ing is not fully coordinated with the basic exposition of antitrust fundamentals 
set out in earlier sections of the report, with the result that there is some oc- 
casional confusion as the scope of the discretion which the rule of reason gives 
to the courts, notably with regard to the importance of the issue of “intent” or 
“purpose,” as contrasted with “market effect” in antitrust cases. Such difficul- 
ties of exposition are inevitable in a long report drafted by many hands, and 
should not occasion too much difficulty, if all sections of the document are in- 
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terpreted in the light of its chapters on the Sherman Act. (2) While the re- 
port’s approach to the problem of the legality of patent license provisions is sound 
and clear (pp. 231 ff.), I disagree, along with a good many other members, with 
its limited endorsement of the General Electric case, of 1926, that licenses with 
price-fixing limitations are valid, in the absence of an agreement among licensees, 
or a plan aimed at or resulting in industrywide price-fixing. I cannot agree that 
ii is reasonably within the constitutional concept of a reward for invention to 
allow the owner of a patent to fix the price at which his licensee sells or resells 
the product he has bought or made. The acceptance of this privilege for pat- 
entees is inconsistent with most of the other aspects of the law with respect to 
like covenants, including those with regard to the resale of patented products 
sold under valid territorial restrictions. And the rule suggested by the com- 
mittee would give the owner of an important patent, dominating an industry or 
a market fewer privileges than the owner of a routine patent. Such a result 
hardly conforms to the constitutional purposes of the patent laws. (3) The 
majority of the committee, wrongly in my view, criticizes recent cases in the 
Supreme Court which seem to find a per se violation of section 3 of the Clayton 
Act whenever a tying clause is attached to a patent. In view of the limited 
requirements which the Clayton Act establishes for proving a reasonable prob- 
ability that competition will be substantially lessened, the connection of a pat- 
ent and a tying clause should suffice to satisfy the act. 

A tying clause, as the Supreme Court has recognized, is a practice which has 
no conceivable purpose except the limitation of competition ; and as a practical 
matter, no businessman would attach one to a patent license unless the patent 
gave him enough leverage to hope that the tying clause would work. (4) The 
treatment of patent pools (pp. 242-247) is generally correct, in recognizing that 
patent pooling, especially of complementary patents, may be necessary to per- 
mit any successful use of the patents, or even to settle infringement suits, unless 
the pool is intended to accomplish, or has the effect of accomplishing, either a 
monopolization of, or an undue limitation on competition among, competing 
patents, processes, or techniques, or in the markets for products made by such 
processes. The analysis may err, however, although it is not altogether clear 
that this result is fully intended in context (p. 245), in regarding patent pool- 
ing as always justified to settle bona fide disputes as to the priority or scope 
of competing patents. Where monopoly or undue restraint of competition would 
result from a combination of patents, in any market which can be affected by 
them, the teaching of Justice Brandeis’ opinion in the Cracking Patents case is 
that the combination is illegal, by the same standard which governs other kinds 
of combinations. (5) For cases where a patentee sues for infringement, and 
the defendant counterclaims under the antitrust laws, the report recommends 
that as a general rule separate trials should be ordered, with the infringement 
issue being tried first. This presumption seems needlessly rigid; I can see no 
need in these cases to qualify the broad discretion conferred on the courts by 
the Federal Rules of Civil Procedure. (6) Perhaps the most important single 
issue in the patents chapter concerns the Mercoid cases, which a majority of the 
committee seems to disapprove, and the interpretation of the obscure language 
of section 271 of the Patent Code. I won't repeat here what I said on these mat- 
ters in the report. But I do urge upon you the desirability of reviewing the 
antitrust implications of the Patent Code, and especially the text of section 271, 
which has been read in so many ways by different writers, antitrust orators, 
and judges. It seems to me that the essence of the problem is this: what the 
patentee holds, under a valid patent, is the exclusive right to practice the inven- 
tion. and to keep others from doing so, except on his terms. With regard to 
conduct on the part of the patentee which does not come within the scope of this 
definition of the patentee’s rivhts, the patentee stands before the law like any 
other property owner possessing a legal monopoly position. 

Those adversely affected by his business policies should not be less protected 
by the antitrust laws then the victims of antitrust violations by others in a 
position of legally acceptable monopoly—such as the owner of the only theater 
or newspaper in a town, a terminal company controlling access to a market, and 
the like. The theory of the per se violations of the antitrust laws, as well as the 
language of section 3 of the Clayton Act, suggest, as I contended a few moments 
ago, that at least tying clause provisions in patent licenses should be regarded as 
per se violations of the Clayton Act, since they are unequivocally anticompeti- 
tive in character and probable effect. Against this background, the Mercoid 
cases are not difficult to defend. These cases (320 U. S. 661 and 680) concerned 
combination patents for the automatic control of furnaces in domestic heating 
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systems, by means of the use of electrical switches and thermostats. None of 
the elements of the combination were patentable. The patentee in each case 
sold only the unpatented switches, which were used, along with a stoker and a 
thermostat or thermostats, in setting up the control system for the heating 
installation covered by the patent. The invention covered by the patent was the 
combination. Every justice of the Court agreed that the patent on the combi- 
nation gave the patentee no right to prevent one practicing the invention from 
using an unpatented switch supplied by the defendant, even though the defend- 
ant knowingly sold his switches for use in the kind of heating systems covered 
by the combination patent. Since the use of someone else’s switch couldn't in- 
fringe the combination patent, the defendant, who knowingly sold switches for 
the purpose, could not be a contributory infringer. The Court was unanimous on 
this point, and it is hard to suppose that the committee’s report, or section 271 of 
the Patent Code, proposes to reverse this finding. The patentee was clearly seek- 
ing, through his licenses to practice the combination patents, the equivalent of 
patent protection for his unpatented switches and thermostats. This was an 
attempt to obtain patent privileges beyond the limits of the invention. and fell on 
the authority of a long line of modern cases, generally known as applying the 
Carbice doctrine. The Court did divide on three issues: (1) Whether the defend- 
ant in this litigation should fail on grounds of res adjudicata, because he had 
not raised this defense in earlier litigation; (2) whether he should prevail also 
on an antitrust counterclaim, as well as on the defense of clean hands; and (3) 
whether the majority opinion by Mr. Justice Douglas should have ventured to 
discuss the present status of the doctrine of contributed infringement. On 
all three matters, I agree with the Court, and cannot understand the scope and 
extent of the criticism leveled at the decision by the committee report. (7) 
Finally, a majority of the committee criticized the courts for undertaking 
royalty free licensing, or the outright dedication of patents, as permissible rem- 
edies under the antitrust laws. The committee viewed such remedies as penal 
in character, and therefore beyond the powers of the courts under section 4 of 
the Sherman Act. The debate on that issue is fully covered in the report. I was 
with the minority on this matter. 

Thus I think it can fairly be said of the patents chapter that while it strongly 
recognizes antitrust policy as a limitation on patent rights, both by way of the 
clean-hands doctrine, and more directly under the Sherman and Clayton Acts, 
it would, if accepted, push the pendulum back a significant distance in the direc- 
tion of increasing the patentee’s powers under the patent law, and correspond- 
ingly weakening antitrust barriers to the monopolistic abuse of patents. 

When we come to chapters 3 and 4 of the report, concerned principally 
with mergers, under section 7 of the Clayton Act, and distributive practices, 
under sections 2 and 3 of the Clayton Act, we confront some of the most hotly 
contested areas of antitrust interpretation, and policy. 

So far as mergers are concerned, chapter 3 of the report, as I read it, makes 
these essential points: (1) “the main guide” to the construction and interpreta- 
tion of section 7 of the Clayton Act, as amended in 1950, should be the clear 
purpose of Congress to adopt a more stringent prohibition against mergers than 
those which had developed both under the Sherman Act, following the disastrous 
United States Steel case, in 1921, and under the original section 7 of the Clayton 
Act, as it had been eviscerated by judicial construction during the twenties and 
early thirties. (2) Like other parts of the Clayton Act, section 7 requires a 
showing, in reasonable probability, that the merger would substantially lessen 
competition or tend to monopoly in a defined market. Since mergers are not, 
like tying clauses, clearly and invariably anticompetitive in character, they do 
not fall into the category of per se antitrust offenses. The legality of the merger 
being scrutinized under section 7 must therefore be viewed in the general setting 
of the market or markets which may be affected by it. (3) In some cases, the 
share of the market absorbed or foreclosed as a result of the merger will be 
enough, by itself, to satisfy the criteria of section 7. Such was the Benrus 
watch case, approved in the report, where the purchase of a 24 percent stock 
interest by the fifth largest watch company in the fourth largest company, there 
being 6 principal companies in the industry, was held to violate section 7, on a 
motion for a preliminary injunction. The two companies involved in the episode 
provided together about 15 percent of the nationally advertised and branded 
jeweled watches sold in the United States. Both Elgin and Bulova sold more 
than two litivants combined. 

Yet, significant minority representation of one competitor on the board of 
directors of another in an industry so organized, was held to satisfy the criteria 
of section 7, on the broad general market evidence presented to the court in a 








1928 ANTITRUST AND MONOPOLY PROBLEMS 


hearing on the issuance of a preliminary injunction, to prevent the stock from 
being voted at a corporate meeting. In other cases, the market share brought 
together by a horizontal merger, or foreclosed by a vertical combination, may not 
be large enough to demonstrate the probable effect on competition required to 
invoke section 7 of the act. In such cases, but only in such cases, as I read the 
law and the report, is a fuller market study required to determine the legality 
of a merger under section 7. 

It is important to note that the report does not fully approve all the reasoning 
in the Pillsbury opinion of the Federal Trade Commission, although it approves 
the decision in that case. The report criticizes the Pillsbury case for seeming to 
take the position that the Federal Trade Commission is not bound by the 
Supreme Court, but can undertake economic studies which the courts would 
reject as irrelevant. The result in Clayton Act cases, the report says, should be 
the same whether before the courts or the Commission. And the report seriously 
qualifies the Commission's discussion of the Standard Stations case, and its 
possible bearing on the problem of interpreting section 7. The Commission took 
the position that the Standard Stations case, decided under section 3 of the 
Clayton Act, had nothing to do with its problems under section 7. The report 
points out, however, that in cases of vertical mergers, involving noncompeting, or 
partially competing firms in related markets, the issue under section 7 may be 
“whether the integration significantly restricts access to needed supplies or 
significantly limits the market for any product. In short, is there a reasonable 
probability that the merger will foreclose competition from a substantial share 
of the market? Sometimes the market share foreclosed may be so large as to 
support the necessary inference of substantially lessening competitive opportu- 
nity” (p. 122). This was, I submit, precisely the issue raised by the supply and 
requirements contracts being reviewed in the Standard Stations case, and 
precisely the standard of legality applied in that case. True, the report contains 
a sentence to the effect that a “quantitative substantiality” rule cannot substitute 
for the market tests of section 7, and I put a warning comment into the report 
with regard to the interpretation of that sentence; but the sentence can be read, 
along with other like remarks, to mean merely that the dollar amount of trade 
involved in a case is not enough to satisfy the requirement that the merger have 
the requisite impact on competition in a market. 

While I feel that the drafting of this chapter of the report is not so clear 
as it might be, it should be read as I have suggested, and when so read, does 
not alter or weaken section 7 as a potential weapon against mergers which 
eliminate significant amounts of competition from a market, or otherwise sig- 
nificantly and substantially lessen competition or tend to monopoly in a market. 

I regret two things about the discussion in this chapter. The first is that 
the report did not comment on the obvious and striking weakness of admin- 
istration efforts to enforce section 7, at a time when a considerable number of 
mergers are taking place in many segments of the economy. The second is 
that the committee did not discuss the TNEC’s recommendation, which would 
require the advance clearance of mergers from the Clayton Act point of view. 
It is obviously easier to prevent a merger before it is consummated than after 
the stock has been distributed, the management charged, and the trademarks 
absorbed or destroyed. If we are to be serious about the policy of section 7, 
I think a tentative advance clearance is desirable. The procedure must be 
safeguarded of course, to protect the Government against the consequences of 
an inadequate disclosure of facts, as in other instances where advance clear- 
ances are given. But the policy is a desirable one, and I join with others who 
have recommended it to you. 

Chapter 4 of the report, after a relatively noncontroversial discussion of 
refusals to sell, deals first with tying clauses, exclusive dealerships and re- 
quirements contracts, under section 3 of the Clayton Act. The report in this 
chapter, in a position which may not be altogether consistent with that taken 
in the patents chapter, approves the strict rules by which the Supreme Court 
has come close to putting tying clauses in the category of devices which are 
per se illegal, at least for Clayton Act purposes. With regard to exclusive deal- 
erships and requirements contracts, which are not, like tying clauses, treated 
as anticompetitive in character, the criterion of illegality under section 3 is 
said to be that of foreclosure of rivals’ access to a substantial share of the 
market involved (p. 144). This standard is not met by a showing that the 
dollar volume of trade involved is substantial: there must be a demonstration 
that access to a significant, that is a substantial, fraction of the market would 
probably be blocked off to rivals by the exclusive dealing or requirements con- 
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tracts. “The antitrust significanse of exclusive dealing arrangements, we 
think, springs from their terms and effect on the competitive opportunities of 
actual or potential business rivals, as well as the public’s corresponding oppor- 
tunity to obtain a full line of commodities on a competitive basis. Thus viewed, 
a long-term exclusive arrangement exacted by a dominant supplier of an in- 
dustrial raw material would in fact foreclose competitors to a degree where 
economic harm would be reasonably probable to bring the Clayton Act into play. 
In all oher cases equally realistic inquiry is needed, and coverage and ‘luration 
of the challenged agreement must be measured against the context and the 
actual practices of the particular industry.” 

This flexible standard the committee derives from its reading of the Standard 
Stations case, which is criticized for its language, but not its result. I do not 
find the report’s reading of the Standard Stations case to be either clear or 
convincing, although I welcome the fact that this important case was approved 
in result. It seems to me that under the Clayton Act the share of the market 
actually or prospectively shut off to rivals is always the final issue, as is sug- 
gested by the opinions of the second circuit in the Dictograph and Anchor Serum 
eases (217 F. 2d 821, 867). Yet these cases are frowned upon by the report, at 
page 143. The difficult factual problem in these cases, which may or may not 
not require detailed market analysis, is whether the contracts accomplish a 
significant actual or prospective foreclosure of access to a market. Once that 
fact is established, and the share of the market thus affected is shown to be sub- 
stantial, most cases should be settled on that basis alone. 

The defense of this principle in the Standard Stations case, while not always 
crystal clear, does not pose an unusually difficult problem of judicial construction. 
In view of the importance of the case, for the interpretation of both section 3 and 
section 7, it may be of interest to state its holdings with some care. With an 
emphasis somewhat different than that of the report, the Supreme Court clearly 
held that a showing of dominance was not necessary to a finding that the effect 
of requirements or exclusive dealing contracts may be to substantially lessen 
competition or tend to create monopoly within the meaning of section 3. 

The case concerned the company’s practice of selling to service stations all 
their requirements of gasoline, other petroleum products, and in many cases, tires, 
tubes, batteries, and other accessories as well. The Government did not seek 
a reversal of Federal Trade Commission vy. Sinclair Refining Co. (261 U. S. 463 
(1923)). The Court noted that all the other major oil companies in the area 
had similar distribution systems and that the major companies’ share of the 
gasoline market in the region had remained constant, representing about 65 
percent of the gasoline sold (337 U. S. at 295 and 309). While Standard Oil 
uccounted for 23 percent of the sales in the market involved (the Western State 
area), the Court stated that this was “hardly large enough to conclude as a 
matter of law that is occupied a dominant position,” and the trial court had not 
so found. The Court reviewed the previous decisions under section 3, and stated 
that none of them was adequate to dispose of the present case, with the exception 
of the International Salt decision, applying to tying agreements. The Court 
then considered the question as to whether more proof as to adverse effect on 
competition should be required in the case of requirement contracts than was 
accepted as adequate in International Salt 

The Court indicated that there might well be substantial economic reasons 
for treating the two types of agreement differently. It was noted that tying 
agreoments hardly serve any purpose beyond the suppression of competition, 
and that market control may be presumed from the mere existence of a tying 
agreement, since otherwise the buyer could not normally be induced to agree 
to it. On the other hand, requirements contracts frequently possess economic 
advantages to buyers as well as to sellers, in that they provide a sure source 
of supply and may facilitate long-term planning. Moreover, they may reduce 
selling and other costs, and thus lead to lower prices to consumers, and when 
utilized by relative newcomers, such contracts may strengthen them as com- 
petitive factors in their industry. 

However, the Court felt that it would impose a virtually impossible standard 
of proof on section 3 to require a showing of what would have happened in 
the market, or would happen in the future, but for the adoption of the practice 
by the oil companies. Particularly, the Court pointed out, it would be extremely 
difficult to prove that the abandonment of the requirements contracts would 
improve competition, since manufacturers might be free to adopt other devices, 
such as vertical integration or agency arrangements, which would have the 
same effect. Therefore, the Court concluded that sich requirements contracts 
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violate section 3 whenever they “foreclose competition in a substantial share 
of the line of commerce affected.” In this case, the share was approximately 
6.7 percent of the gasoline sold in the western market and 16 percent of the 
gasoline retailed in that market. As stated, the test is similar to that adopted 
in International Salt, but somewhat more demanding, since the volume of com- 
merce involved in any particular case may be “substantial” but not a “substantial 
share of the line of commerce affected.” 

A clear interpretation of the opinion is difficult because the Court did not 
deal in any detail with what would seem to be the critical issues in a section 3 
case, namely whether there actually was foreclosure of competition and, if so, 
in what markets. As to gasoline, the requirements contracts involved in the 
case were with retail dealers, but affected distribution at two levels—sales to 
retail gas stations, and sales to the ultimate consumer. As to the first, the 
Court noted that most of the requirements contracts were terminable at the 
end of any 6-months’ period on 30 days’ notice. Some of the others were for 
longer terms. It was conceded that defendant refused to sell to “split-pump” 
stations, that is, stations selling any brand of gasoline other than defendant’s. 

Thus, the requirements contracts “foreclosed” the retail stations from com- 
petition by Standard’s competitors for 6 months, but theoretically at least, the 
dealers were free to change to other sellers at the end of such interval. There 
was evidence in the record tending to show that as a practical matter dealers 
wou!d find it costly to change suppliers after having entered into a require- 
ments contract with Standard, and that in fact these arrangements were of 
indefinite, and extended duration. Stations shifted suppliers from time to 
time, but it was a major and comparatively rare event in their business history, 
involving a good deal of negotiation and expense. Like other major companies, 
Standard supplied many services, such as interest-free or low-interest loans, 
signs, the painting of stations, etc., which bespoke relations for considerable 
periods of time. Moreover, dealers, may build up a clientele on the basis of 
the brand of gasoline sold, so that a change to another brand might cause at 
least a temporary loss of business. However, the Court did not devote any 
consideration to the duration of these arrangements. In justification for this, 
it might be noted that neither party made much of the issue of time in its 
presentation or its arguments. It may be therefore, that the Court justifiably 
assumed that these contracts were normally continued for considerable periods 
of time, and therefore “foreclosed” competitors from access to stations so linked 
to the defendant, for gasoline, or other petroleum products, and for other products 
normally sold at such stations. The Court remarked, however, that it assumed 
that the duration of the contracts was not “excessive” (337 U. S. at 309). 

Similarly, the Court did not deal fully with the equally important issue of 
whether the requirements contracts “foreclosed” competing sellers of gasoline 
from the ultimate consumer market. Even assuming that defendant’s retail 
stations were foreclosed, Standard’s competitors, in gasoline at least, would not 
have been adversely affected if there were complete freedom of entry into the 
retail station business and free availability of equally desirable station locations. 
In its cemplaint, the Government alleged that through its requirements con- 
tracts Standard had taken over an undue concentration of favorable locations. 
However, the Government presented no proof on this issue and the defendant’s 
attempt to introduce contrary evidence was stopped by the district court on the 
ground that such evidence was unnecessary. Before both the district court and 
the Supreme Court, the defendant relied on the fact that the Government had 
shown no preemption of any market anywhere, or any monopoly of choice sites. 
It may well be and probably is true that although entry into the retail station 
tusiness is fairly free, since capital requirements are quite low, desirable loca- 
tions are far from unlimited. This fact, together with the fact that all of the 
majors hed requirements contracts, would probably support a conclusion that 
independent retailers of gasoline were hindered from gaining access to the con- 
suming markets. However, these matters we not fully discussed in the Court’s 
opinion. Instead, “foreclosure” in this sense too was more or less presumed. In 
a footnote, the Court stated: 

“* * * service-station sites, and therefore retail outlets, are limited in num- 
ber * * *. It is reasonable to assume, therefore, that competition between sup- 
pliers is directed rather to exclusive contracts with the maximum number of 
strategically located outlets than toward exclusive arrangements with dealers 
as such” (337 U. S. at 304). 

The record as to the impact of the requirements contracts on independent 
sellers of lubricating oils and accessories was much clearer. Indeed, at the 
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trial level, this was the principal thrust of the case. Here the blocking off of 
retail outlets had a noticeable and substantial tmpact on sales to ultimate con- 
sumers, since the manufacturer of lubricating oils (such as Quaker State) or of 
batteries would find it much more difficult, if not practically impossible, to set 
up its own outlets designed to sell those products only. As to these suppliers, the 
defendant’s requirements contracts were in fact tying contracts, and not only 
might probably but did actually lessen competition in a substantial part of the 
market (337 U. 8. at 305). 

Perhaps because of the failure of the Court explicitly to deal with the issve 
of whether and in what sense gasoline competitors of the defendant were in fact 
foreclosed by the defendant’s contracts from access to significant parts of the 
market, the opinion has been widely interpreted to mean that requirements coni- 
tracts and exclusive dealing contracts are illegal under section 2 merely on the 
ground that they involve a substantial share of the line of commerce affected. 

This is not in my view, a fair reading of the case in its Clayton Act settine. 
The issue the case presents, and properly presents in my opinion, is not whether 
the contracts affect a considerable share of a market, but whether they do or 
may prospectively foreclose the access of competitors to a significant share of the 
market. Foreclosure in this sense is one of the oldest offenses in the category of 
common-law restraints of trade; and it is a matter of increasing importance 
under the circumstances of modern distribution. 

I believe that the Standard Stations case should be viewed as deciding that 
where the major companies in an industry, regularly marketing over 65 perceut 
of the product in the market, have over a considerable period of time employed 
requirements and tying contract which in fact served to preclude rival sellers 
both of gasoline and of other products from effectively competitive access to the 
market, those contracts, which in the case of one company foreclosed approxi- 
makely 6.7 percent of the market to competition, satisfied the “substantial lessen- 
ing of competition” criteria of section 3 of the Clayton Act. This is not to sug- 
gest that any requirements contracts, or vertical mergers, meet that standard 
merely because 6.7 percent of a market is involved. It does suggest, however, 
that against the background of this case, the share of the market involved was 
sufficient evidence of the impact of the contracts on competition, it being first 
determined that the contracts did foreclose competitive access to the market in 
several ways. 

Taking a narrower view of the Standard Stations case. the Federal Trade 
Commission has recently said it would refuse to apply what it considered the 
test of that case in proceedings before it involving exclusive dealing contracts, 
In the Matter of The Maico Company, Inc. (docket No. 5822 (Dee. 15, 1953) ). 
The company had entered into exclusive dealing contracts with retail dealers on 
hearing aids. The trial examiner’s decision, relying on Standard Stations, had 
held that these contracts violated section 3 on a showing that the company was 
one of the largest companies in the hearing-aid field, that it had utilized exclu- 
sive dealing contracts since 1945 and had tied up 123 distributors by 1950, and 
that its business had increased greatly during that time. The trial examiner 
held that potential lessening of competition could be inferred from these facts 
alone. He rejected the company’s proffers of proof that there had been an 
increase in the number of its competitors, that its own share of the market had 
been decreasing, and that there were other facts establishing no probability that 
competition would be lessened. The examiner also rejected testimony by com- 
petitors as to whether or not they were actually foreclosed from any portion 
of the market as a result of the company’s exclusive contracts. 

The Commission reversed the trial examiner and remanded the case for the 
taking of further evidence along these lines. The Commission said that although 
what it called the “quantitative substantiality” test of the Standard Stations 
case might be appropriate for a court unequipped for expert economic analysis, 
the Commission was established by Congress as a body of economic experts to 
engage in the very kind of economic analysis which the trial examiner had re- 
fused to make. Thus, in order to determine whether exclusive contracts violated 
section 3 it was necessary to study the various factors which would demonstrate 
whether or not the effect of exclusive contracts would probably be to lessen com- 
petition or tend to create a monopoly. 

Two other Supreme Court decisions deserve mention. In Pick Manufacturing 
Co. v. General Motors Corp. (299 U. 8. 3 (1936) ), the Court affirmed per curiam 
a decision upholding GM's dealer contracts in which dealers were compelled 
to use only GM parts in servicing its cars. The lower courts had emphazied 
that such a provision seemed necessary to the protection of GM’s good-will with 
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respect to its cars. The lower courts pointed out that breakdowns due to defect 
in parts would redound to the disadvantage of the car manufacturer. However, 
the Supreme Court merely affirmed on the ground that both lower courts had 
found that the practice did not substantially lessen competition or tend to 
monopoly, and that these concurrent findings were not clearly erroneous. There 
is considerable doubt that the rationale of the Pick case is generally applicable. 
In the IBM, International Salt, and Standard Stations decisions, the Supreme 
Court clearly indicated that good-will could usually be adequately protected by 
insistence on supplies which met certain specifications. 

The other pertinent decision is FTC v. Curtis Publishing Co. (260 U. S. 568 
(1923)), where the Supreme Court held that bona fide agency contracts were 
beyond the scope of the language of section 3 of the Clayton Act. Whether a 
contract is a bona fide agency contract or is instead a contract of sale appears 
to be a practical question to be decided on the facts. The mere denomination 
of a contract as being a contract of agency does not take it out of section 3 
where the facts indicate that the contract more nearly resembles a contract of 
sale. See Standard Fashion v. Magrane-Houston Co., supra; Butterick Co. v. 
FTC (4F. 2d 910 (C. A. 2, 1925) ). 

The application of Clayton Act standards to exclusive dealing and require- 
ments contracts, as the report correctly recognizes, presents a more complex prob- 
lem than is the case with tying clause arrangements. The Supreme Court in the 
Standard Stations case set forth many of the reasons why such arrangements 
have different economic aspects than do tying arrangements. Dominance or 
a high degree of market control cannot reasonably be presumed from the mere 
existence of requirements’ contracts or exclusive dealing contracts for a single 
good. In many industries, these contracts are used by big and small sellers 
alike, and may be preferred by buyers themselves, for business reasons substan- 
tially unrelated to the restraints on day-to-day dealing which exclusive arrane- 
ments impose. Such contracts tend to reduce selling expenses and to permit more 
economical planning of production. They also enable buyers to pian on a more 
predictable basis by insuring a guaranteed source of supply. They may also 
strengthen the position of weaker competitors in the industry, and, equally 
important, they may facilitate new entry by enabling the new entrant to count 
on a certain number of sales for a period necessary to get established. 

On the other hand, requirements contracts and exclusive dealer arrangements 
may also have serious, adverse effects on competition. If there is a foreclosure 
of substantial segments of the market—as, for example, was almost certainly 
the case for independent sellers of lubricating oils and collateral products in 
the Standard Stations case—it is difficult to avoid the conclusion not only that 
there may be a substantial lessening of competition, but also that competition 
is actually restrained. Moreover, as a general rule, the greater the percentage 
of the market foreclosed by requirements or exclusive dealing contracts, the 
more difficult it is for new competitors to enter the field. 

Given the therapeutic purposes of the Clayton Act, the problem is to formu- 
late a rule that, without imposing an unnecessary large burden of proof, will 
prevent exclusive arrangements which have or are likely to have a substantial 
adverse effect on competition, but at the same time will preserve the substan- 
tial benefits of such arrangements in circumstances where they are beneficial 
to sellers, buyers, and consumers alike, without threatening to restrain com- 
petition. The ultimate problem is to determine whether the effect of the device 
in the case of purchases for resale, may be substantially to foreclose competitors 
from practicable and competitive access to the ultimate consumer, or, in the case 
of purchases for use, whether competitors may be denied substantially competi- 
tive access to raw materials or customers. In the solution of these varied prob- 
lems, distilling the Standard Stations case into a “quantitative substantiality” 
formula cannot contribute to analysis, unless it is clearly realized that the 
reasoning of that case depended upon the prior fact that substantial fore- 
closure from significant parts of the market was in fact accomplished, or seri- 
ously threatened. With that corrective emphasis, the reasoning and result in 
Standard Stations can be taken as a fairly close approximation to a desirable 
rule: i. e., that the actual or prospective foreclosure of a substantial share of 
a market to competition may substantially lessen competition or tend to monopoly 
in it. 

The fact that exclusive contracts of a certain duration are used should not 
be conclusive on the foreclosure issue in the face of evidence to the contrary. 
While it is true that such contracts all have the necessary effect of foreclosing 
segments of the market to the seller’s competitors for the period in which they 
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are in effect, this temporary foreclosure will not significantly restrain com- 
petition over the course of time whenever buyers can easily shift from one 
requirements contract to another. Moreover, even if it is found that exclusive 
arrangements of a certain duration do “foreclosure” competition to a significant 
degree, it would be unreasonable to ban such arrangements entirely where con- 
tracts for shorter periods, in light of the needs of the trade, would not sub- 
stantially interfere with competition. 

Such an examination was made without apparent difficulty in U. 8S. v. Amert 
can Can Co. (87 F. 24 18 (S. D. Cal. 1951) ), where the Court, proceeding under 
section 1 of the Sherman Act held that 5-year requirements contracts were ex- 
cessively long and unduly restrictive of competition, and decreed that such con- 
tracts be limited to periods of 1 year. The same kind of examination was made 
by the Federal Trade Commission and approved by the Supreme Court, in the 
case of F. T. C. v. Motion Picture Advertising Service Co. (344 U. 8. 392 (1953) ), 
a proceeding under section 5 of the FTC Act, based, the Supreme Court said, 
on Sherman Act criteria. Of course, an analysis of this question is not entirely 
without difficulty. It might be expected, for example, that the testimony of 
buyers with respect to the need for long-term requirements contracts would not 
always be reliable, since they may be reluctant to prejudice future business rela- 
tions with the seller. However, once it has been established that competition is 
“foreclosed” in a substantial share of the market, the burden would presumably 
be on the seller to prove as an affirmative defense that the existence of the con- 
tracts or the duration of the contracts is no more than what is appropriate to 
the needs of the trade and do not actually foreclose competition. (Cf. FP. T. C. v. 
Morton Salt Co., 344 U. S. 37, 44-5, (1948)). Moreover, the facts may always 
be considered in the light of the market power of the seller, the greater the market 
power, the more likely it is that the use of the requirements contracts may prove 
unduly restrictive. 

Where exclusive arrangements are with distributors rather than with ultimate 
consumers, it should be clearly recognized that foreclosure of particular dis- 
tributors does not necessarily mean foreclosure of access to the consuming mar- 
ket, which is the most significant market involved. Thus, it is quite possible 
that even though exclusive dealing arrangements virtually foreclose the com- 
petitors of the seller from obtaining the services of certain dealers, there will 
be little likelihood of any adverse effect on competition if the competitors can 
easily obtain other dealers who have equal or substantially equal access to the 
consuming market. Needless to say, the situation will vary from industry to in- 
dustry. In the Standard Fashions case, for example, the Court found that ex- 
clusive dealer arrangements on the part of sellers of dress designs did unduly 
hinder the marketing efforts of competitors, since consumer outlets were limited 
in a number of small towns and varied greatly in popularity in larger cities. 

In the Standard Stations case the exclusive arrangements clearly had an ad- 
verse impact on the sellers of lubricating oils and accessories ; and may well have 
had a substantial adverse effect on independent gasoline refiners, especially since 
?ll the major companies used similar contracts, and refused to sell to split-pump 
stations Generally speaking, there is less likelihood of an adverse effect on 
competition where goods are normally distributed through dealers who handle 
that particular commodity only, since typically such dealerships can be estab- 
lished with little difficulty. On the other hand, exclusive dealing arrangements 
are more likely to have an adverse effect on competition where they involve goods 
customarily distributed with numerous other goods by comparatively large dis- 
tributors. However. these are not completely safe generalizations, and each case 
Should be treated on its own facts. 

The approach suggested here, as is made clear above, does not fit fully all the 
language or reasoning used in either the Standards Stations or the Maico cases. 
If the Federal Trade Commission meant in its Maico opinion to suggest that sec- 
tion 3 required a broad investigation of the competitive effects of exclusive 
dealerships once it found that they would actually, or might prospectively fore- 
close competitive access to consumers in a substantial segment of the market 
concerned, we believe it went beyond the requirements of the act. The finding of 
actual or reasonably prospective foreclosure of access to the market on a sub- 
stantial seale satisfies the requirement of the act without further broad investi- 
gation of the market. Similarly, the opinion in Standard Stations gives too 
cursory a treatment to the issue of actual or prospective foreclosure than we be- 
lieve is required in a case involving requirements contracts or exclusive con- 
tracts under section 3. On their separate facts, however, both decisions can be 
reconciled, and Maico should be viewed as requiring a finding on whether the con- 
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tracts did or might substantially deprive competitors of access to a significant 
segment of the market—precisely the point the Supreme Court took largely for 
granted in the Standards Stations case. 

The treatment of price discrimination problems in the chapter 4 of the report 
raises the most difficult issues of policy for your committee, I believe, presented 
by any of the discussions in the report of the Attorney General’s committee. 
The problem arises, I think, from the report’s tendency to emphasize one aspect 
of the problem of discrimination at the expense of the other. Price discrimina- 
tion can be, and often is, a practice which tends to weaken otherwise rigid sys- 
tems of monopoly or oligopoly. In that sense, it tends.to further the goals of 
antitrust policy. The price-cutter, the chisler, and the seller who offers dis- 
counts, in the gasoline market, or the sugar industry, or in a number of other 
industries of that type, is a man who generally advances the public interest by 
his price policy. The report tends to concentrate on this undoubtedly genuine 
aspect of price discrimination. On the other side, however, price discrimina- 
tion may also hurt competition. One competitor may be put at a disadvantage as 
compared with his rivals because he must meet cost differences not associated 
with differences in efficiency. While this possibility is recognized in the report 
at many places, it may not be given sufficient emphasis in the analysis. 

A good deal of the controversy about the competitive significance of price dis- 
crimination derives from a use of the words “monopoly” and “competition” in 
different senses. The confusion of terms has come about from an occasional 
failure to distinguish the standards of “pure” and “perfect” competition, which 
are set out on pages 337-339 of the report, from those of workable competition. 
Price discrimination cannot exist in perfectly competitive markets. In such 
markets, each seller sells all the output his cost conditions permit him to offer 
at prevailing prices. The wheat farmer has no incentive to discriminate in 
order to get business, and no possibility of charging more than the market price 
at the moment of his sale. Departures from conditions of pure and perfect 
competition need not be very substantial in order to permit some discrimination 
in price to take place. 

The impetus to discrimination may arise as a result of considerable imperfec- 
tions of competition on the buyers’ side of the market; but the sellers would 
have no interest in yielding to such pressures by discriminating in price if they 
could market their output at the prevailing price. Thus, even the largest 
buyers pay the market price for wheat, cotton, bituminous coal, and other 
products sold under highly competitive conditions.. In such markets, sellers 
have no motive for going below the market price, and no capacity to go above 
it, since buyers could obtain all they needed elsewhere at the market price. The 
presence of price discrimination is therefore evidence that to a greater or 
lesser degree the seller is functioning in a market which is not purely or per- 
fectly competitive. The presence of some element in the market which causes 
or permits a departure from perfect competition does not of itself prove that the 
market is being monopolized, or even subjected to very substantial or significant 
restraints of trade, from the legal point of view. Pure and perfect competition 
is not the standard of the law, and as a practical matter cannot be. On the 
other hand, the presence of price discrimination is a fact of significance in ex- 
amining the competitiveness of markets. It may help to demonstrate the kind 
of market power which is relevant for purposes of section 1 or 2 of the Sherman 
Act. And under the Robinson-Patman Act, of course, it is a fact to be evaluated 
for its own sake under the standards of that statute. 

The first gap in this section of the report is the omission of any attempt to 
define that statutory term “discrimination in price.” The matter is taken up 
obliquely in the discussion of the statutory term “commodities of like grade and 
quality” on pages 156-159 of the report. Nonetheless, the problem is important, 
and recurs to plague the report in its treatment of the basing-point problem. I 
believe the term “discrimination” in price means selling the same of closely simi- 
lar goods or services to different buyers at the same time, but at different prices, 
so far as the seller is concerned. In some cases sales’ prices will be relevant in 
determining whether the seller is discriminating. In other cases, it will be neces- 
sary to look at both transactions to determine whether the seller is discriminat- 
ing. The crucial fact is that the seller makes more in one transaction than 
another. From his point of view, that is the characteristic element, and the busi- 
ness incentive, for price discrimination. He is selling goods which cost him the 
same amount to produce at one rate of profit in one set of transactions, and at 
different level of return in another. Thus a national or regional one-price polig 
can be discriminatory, from the seller’s viewpoint, even though no injury to 
competition among buyers may result. 
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I think the discussion of the proviso about goods “of like grade or quality” 
in the report is sound. So far as the report's treatment of the burden of proving 
competitive injury is concerned, at pages 160-167, I feel the report goes too 
far. At least the prima facie proof of competitive injury is surely part of the 
plaintiff's case, under the statute. And it should remain his burden, in view of 
the nature of the problem of assessing the significance of price discrimination 
in the various market situations where it appears. But the practical and flexible 
approach of the Automatic Canteen case to the problem of burdens of proof, and 
burdens of coming forward with evidence, does not require so rigid a rule as that 
implied by the report. Proof that a large chain store was receiving a significant 
price advantage, not sought to be justified on cost grounds, should surely support 
a presumption of injury to competition, to say the least, in the light of the 
Supreme Court's reasoning in the Morton Salt case. Nor is the contrast between 
injury to competition and injury to a competitor so sharp as the report seeks 
to make it. The statute speaks only of injuring, destroying, or preventing com- 
petition with the grantors or recipients of price discriminations. But a showing 
of business injury to a competitor as a result of the discrimination is the only 
way I can imagine of demonstrating that he has been put to a competitive dis- 
advantage as a result of the discrimination. “Thorough economic analysis of 
market data” by the Federal Trade Commission as a body of economic experts 
is not an incantation to be recited in all cases, nor a universal requirement 
under the law. We are not interested in reading long economic theses by the 
Federal Trade Commission, however expert, when they are unnecessary to the 
decision of cases. There is a risk in this field that easy and hard cases will 
alike be drowned in a mass of economic data, to the detriment of the enforce- 
ability of the law. 

I might mention three other aspects of this lengthy chapter for present 
purposes. 

While I agree in general with the report’s treatment of the Standard of Indi- 
ana case, that the good-faith meeting of a rival’s lower price should be an abso- 
lute defense, I may have fallen into error myself on page 188. The report notes 
that where a seller absorbs freight to reach a distant market, and quotes the 
price prevailing in that market, he should be regarded as meeting his rivals’ 
prices there, even though he is absorbing freight. I agree with that interpreta- 
tion of section 2 (b). My comment on page 183 was aimed at the related point, 
implicitly raised on page 183, and developed at greater length later, on page 203 ; 
namely, the attempt in the report to declare mill-net variations irrelevant in 
determining whether discriminations in price actually occur. On the good-faith 
defense generally, I think the Supreme Court, and the committee report are 
sound. The public advantage of having independent sellers of unbranded or 
privately branded gasoline is the pressure they put on the pattern of price lead- 
ership in the marketing of major company brands of gasoline. The Federal 
Trade Commission’s approach in the Detroit Standard Stations case would 
insulate the market against such pressures, and seek to carve out a protected 
zone within the market for the independent seller. That would be nice for him, 
but would deny us, as consumers, the real, if sometimes transient pleasures of a 
price war. And I may add that in gasoline markets served by strong inde- 
pendents, with adequate access to supplies of gasoline, the atmosphere of price 
war becomes a permanent condition; or, to put the matter more accurately, the 
prevailing price in such a regional market is lower than that in markets which 
do not enjoy the presence of one or more strong independents. 

Secondly, there is to my mind an ambiguity in the report’s treatment of func- 
tional discounts. While most of the report’s criticism of the Federal Trade 
Commission as to this aspect of the Standard Stations case is sound, in my 
opinion, the recommendation in the report is not clear. The language on pages 
208-209 seems to propose an absolute exemption for functional discounts “as 
legitimate pricing techniques in the distribution process.” I can find no justi- 
fication under the law for such an exemption, nor do I believe such a rule 
should be read into the law. I strongly favor giving due recognition in pricin: 
practice to those economies which modern large-scale distribution methods 
permit. I think the law now permits such recognition of genuine economies, 
through the cost justification of quantity discounts, especially if the cost provi- 
sions of the act are given realistic scope. 

Finally, I should like to comment briefly on the discussion of delivered pricing 
in the report (pp. 209-219). While the report very soundly recognizes the role 
which basing point and other uniform price quotation systems may play in facili- 
tating an illegal concert of policy among sellers, and acknowledges that the adop- 
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tion of such a system is always evidence to be considered by the trier of fact 
as bearing on the issue of combination or conspiracy, it seeks to discount the 
Robinson-Patman Act aspects of such practices by relying on two recent Federal 
Trade Commission cases. Those cases, National Lead and Chain Institute, are 
put forward for the proposition that the measurement of price discriminations 
by variations in the seller’s mill-net, as in Staley, Conn Products, and Cement 
Institute, are improper, and that the law must rest on the contradictory dictum 
of Chief Justice Stone in the Staley case, that uniform delivered prices are not 
discriminatory. I find it difficult to agree that the brief and summary discussion 
of the problem in these two Trade Commission opinions was intended to have the 
effect attributed to it by the report. In any event, the report’s exclusive em- 
phasis on invoice delivered prices ignores the importance of price discrimination 
in the competition among sellers and ignores also the business and economic reali- 
ties behind competition among spatially separated sellers. 

The problem of competition among geographically separated sellers has at 
least two aspects, which are closely related: How prices are determined in each 
separate geographical market; and whether, and in what sense, sellers are dis- 
criminating in price by selling in more than one such market, at prices which 
yield them differing returns from each market. In such situations, it may safely 
be assumed that the markets are sufficiently distant, and transportation costs 
sufficiently high, that there would be no arbitraging between markets on the part 
of buyers, except for price differentials greater than the cost of transportation. 
Under conditions of pure competition, no seller would ship to two such markets 
if his return were different from each; wheat or cotton farmers may sell through 
different markets, but only if the prices they expect to receive, net of transport 
costs, are the same from each market. If this were not so, the product would 
move toward the higher-priced market until the producers’ net receipts for sales 
in each market were equalized. Therefore, the fact that the seller will accept 
different returns from two markets marks the presence of a market imperfection, 
which in each case may or may not be significant from the point of view of 
analysis and policy. 

Where sellers absorb freight to sell in distant market areas at net receipts below 
those earned on sales nearer home, the seller is willing to engage in the practice 
because he believes that it will pay him to do so. He calculates that he can 
secure added sales, at some return above out-of-pocket costs, without reducing 
his net receipts from his previous volume of sales in other spatially distinct 
market areas, where his market position is stronger. Such a calculation on 
the seller’s part has two principal elements: his estimate of the limits of demand 
(either seasonal or absolute), at the prices he believes most advantageous, in 
the home market areas where he has been selling in the past; and his estimate 
of the risk that rivals will penetrate his home markets by absorbing freight, 
either on their own initiative or by way of reprisal for his penetration of their 
home markets. The risks of such reprisals and the losses for all parties to 
which they could lead, are among the factors leading to the development of basing- 
point and similar systems of price quotation. One of the principal aspects of 
many such systems is that they serve as a means for limiting or eliminating price 
competition, by establishing predictable patterns of price leadership and price 
formation, through which concerted action to restrict price competition can 
readily take place. 

The fact, however, that a seller with a strong position in his home market 
is willing independently and sporadically to reduce his return on some sales by 
absorbing freight, in order to be able to sell in a distant market, is not of itself 
evidence as to the extent of competition among the sellers as a group in the whole 
series of connected markets. It does, of course, throw light on the seller’s posi- 
tion in his home market, where he is not being forced to sell at the lower return 
he receives for sales elsewhere. Such practices constitute price discrimination. 
But they are of interest, in themselves, primarily as evidence that the industry’s 
product is not sold in a single market, but in a series of interrelated and over- 
lapping markets, the boundaries of which will be somewhat different for each 
seller, depending on his location. Insofar as the seller is independently absorb- 
ing freight in order to meet and match, or to undercut, rivals’ offerings in the 
distant market, his discrimination in price will be in effect a competitive move, 
so far as the distant market is concerned. 

The report takes account of this contention, on page 216, but dismisses it as a 
theoretical economic idea, irrelevant to competition among buyers. This is de 
batable. But what the report does not face is the possible impact of such prac- 
tices on competition among sellers. That impact may be favorable or unfavor- 
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able, depending on circumstance. But it serves no purpose to deny that the 
problem exists. 

In addition, I should like it to appear that I disapprove of the report’s criti- 
eism of the Rigid Conduit case, as to which the report fails to make clear that 
I agreed with Professor Schwartz, on pages 220-221. 

I have little to add today to the report’s comments on administration and en- 
forcement. In chapter 8 I was among the dissenters as to the use of grand 
juries to investigate possible violations of the antitrust laws. The historie func- 
tions of the grand jury are very broad, and I can see no impropriety, against that 
background of history and usage in the practice of grand jury investigations of 
antitrust problems. I disapprove giving prosecuting officers the power of sub- 
pena, for the reasons well stated on page 348 of the report, and fail in any event 
to see how documents alone can give the Government all the information it 
needs in order either to draft an intelligent complaint or to decide whether to 
proceed criminally or civilly. 

In antitrust cases I generally prefer the civil procedure, through which sub- 
stantive and permanent changes in market structure or industry practice can 
be accomplished. But I agree that criminal proceedings have a role in antitrust 
enforcement, in a variety of circumstances. That being so, the criminal penal- 
ties should be made significant, by an increase of fines to at least $50,000 as 
recommended by the Department of Justice. 

I have grave doubts about further extensions of the clearing practices of the 
Department of Justice, consent-decree procedures have proved their utility in 
recent years. The railroad release letter practice is to my mind less satisfae- 
tory, and comes close to an advisory opinion procedure, which has no place in our 
legal system. Negotiations before the filing of complaints, as recent experience 
indicates, are full of pitfalls, and raise more problems than they can be ex- 
pected to settle. 

While most of the report’s comments on trial practice are sound, I warn 
against any tightening up of pleading requirements in antitrust cases, as recom- 
mended on page 363. This recommendation is contrary to the whole current 
of procedural reform in recent years, and would put an unequal burden on anti- 
trust plaintiffs, as compared with other plaintiffs. The Supreme Court long ago 
recognized that antitrust pleading was necessarily general, and in private liti- 
gation it is especially important not to insist that the complaint state facts 
peculiarly within the knowledge of the defendants. 

Several of the report’s recommendations, both as to trial practice and other- 
wise, would weaken the private treble damage action as a means of enforcing 
the law, and of encouraging self-enforcement. These I oppose, at least for Sher- 
man Act violations. As to the discussion of a statute of limitations, I was with 
the minority, on pages 384-385, in supporting a uniform statute of limitations, 
without putting undue burdens on private litigants either with regard to the 
time of their filing, during the pendency of a Government suit, or with regard 
to the period for which they can recover damages. Such suits are hazardous 
enough, as the record makes clear, without further reducing their deterrent 
value. 

II. LEGISLATIVE RECOMMENDATIONS OF THE REPORT 


Perhaps the most important single legislative recommendation in the report 
is that the Congress repeal the Miller-Tydings Act and the McGuire Act, exempt- 
ing State-authorized resale price maintenance arangements from the antitrust 
laws. I strongly favor that recommendation, and I believe that the widespread 
disregard of these laws in many markets, and the growing dissatisfaction of 
businessmen and consumers with their effect, should provide a favorable cli- 
mate for their repeal. Canada, Sweden, France, and other countries have 
recently taken action against resale price maintenance. I hope that this de- 
pression-inspired restrictive and protective practice can soon be relegated to 
history, as an experiment amply proven to be a mistake, both in principle and in 
experience. 

I have commented above on certain of the other legislative recommendations 
in the report, notably those on increasing the fines in antitrust cases, giving 
the judges discretion as to doubling or trebling damages in private litigation, 
and adopting a uniform statute of limitations. The recommendation that the 
United States be authorized to sue for damages when injured by antitrust 
violations could become a very important enforcement weapon, and I hope you 
will give it prompt and favorable consideration. The report recommends that 
the Government recover only actual damages, rather than the treble damages 
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available to States, municipalities, and individuals. While there are reasons 
for so limiting the recoveries of the United States, I feel as a taxpayer that 
those reasons are outweighed by the contrary considerations of deterrence which 
generally justify the trebling of damages, and I should favor giving the Govern- 
ment full antitrust status as a “person” authorized to sue for damages. 

With regard to the Robinson-Patman Act, I support the legislative recom- 
mendations made in the report, with varying degrees of enthusiasm. The 
criminal provisions of the act have been little used, and fail to serve a useful 
purpose. The brokerage provisions, as they have been applied, have worked 
unjustifiable hardship on cooperative buying agencies and other devices for 
improving the market position of small sellers. And the special provisions of 
section 2 (c), (d) and (e), dealing with indirect forms of price concession, have 
not proved to be useful. They are easy to evade, and deal with basically the 
same problem as the more general prohibitions of section 2 (a), which includes 
indirect as well as direct forms of price discrimination. If they cannot be 
reconciled with the general purposes of the law, they should be amended to 
do so. The quantity limit proviso of section 2 (a) is in a different category. 
It authorizes quantity discount limitations even where such discounts could be 
justified by differences in cost, in situations where persons qualified to claim 
the discounts are so few as to render the quantity discounts “unjustly dis- 
criminatory or promotive of monopoly.” The effective remedy for this problem, 
surely, is to attack the existence of the monopoly situation, under section 2 of 
the Sherman Act, rather than to deny the monopolist or near-monopolist a 
minor, though presumably cost-justified advantage of his position. The pro- 
viso is presently before the courts for the first time. It would do no harm to 
delay legislative action until the courts have clarified the section. On the 
other hand, there is no place in the antitrust laws for even a discretionary 
limitation on efficiency. 

Chapter 5 of the report suggests the repeal of section 33 (b) (7) of the 
Lanham Act, and a corresponding clarification of section 46 (a). I disagree 
with that recommendation, for reasons stated on p. 260 of the report. 

One of the important legislative recommendations of the report appears at 
p. 342. It is that tariff legislation expressly recognize the purposes of the anti- 
trust laws as one of the justifications for and objectives of both unilateral and 
negotiated tariff reductions. This proposal supplements the recommendation 
that the Department of Justice and the Federal Trade Commission, in carrying 
out their duties, systematically examine the market effects of tariffs and appro- 
priately transmit their findings to the President, the Tariff Commission and the 
Congress. The tariff has longe been known as “the mother of monopolies.” 
Many market situations have a distinct tariff aspect, and similar results, as 
the report points out, are achieved by a variety of State, local and national 
laws imposing market restrictions. 


III. RECOMMENDATIONS FOR FURTHER STUDY IN THE REPORT 


The report makes certain recommendations for further studies, which will I 
hope be taken up by your committee. 

In the first place, it recommends, on p. 116, a complete review of the prob- 
lems presented by the interlocking directorate provisions of section 8 of the 
Clayton Act. The policy behind section 8 is now easily avoided, due to the 
form in which it is drafted. It may be that interlocking directorates are an 
important problem affecting the competitive character of the economy. If so, 
then section 8 is clearly inadequate to the task of restricting such arrangements 
infact. <A full seale study by a congressional committee, armed with the subpena 
power, is necessary before section 8 can be rationally reexamined. 

Secondly, the report recommends (p. 342) that study be given to the tax 
aspects of the problem of competition and monopoly. The report urges that the 
tax elements of the problem be thoroughly reviewed, and [ believe the recom- 
mendation is an important one. Many students believe that the tax laws 
encourage mergers, and discourage the voluntary sale of the component units 
of major enterprises. I am not now prepared to recommend specific legislation 
in this field. But I believe it is a fruitful area for serious legislative inquiry. 

Thirdly, the report recommends that consideration be given to tariffs, and 
to State, local, and national laws whose purpose or effect may be to restrict 
competition, as, for example, in bidding on Government contracts. The problem 
of national and interstate trade harriers created by law is a broad one, where 
encroachments on the free market can and do occur piecemeal and unnoticed. 
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Finally, and perhaps most important of all, chapter 6 of the report makes a 
series of recommendations for congressional review of its policy towards the 
application of antitrust standards in relation to the regulated industries, 
especially the transportation industries, the primary jurisdiction doctrine, and 
the present status of agricultural cooperatives. This chapter raises and outlines 
yery clearly some of the most important unsolved problems of the economy. 
With regard to the entry of competitors ,the merger of licensed competitors, and 
the status of rate agreements among competitors, the Transportation Act, the 
Shipping Act, the Civil Aeronautics Act, the Communications Act, and certain 
other statutes bristle with problems. The report indicates the nature of the 
conflict these problems presents—a conflict between more competition, on the 
one hand, and protection for the firms within the industry, on the other. 
This is a field in which I strongly believe that a full dress congressional study 
could make an important contribution to national policy. The regulated indus- 
tries present different problems. Some, like trucking, have greater competitive 
potentials than others—the railroad industry, for example. The problems raised 
are complex, but they are important. Should a single agency regulate competing 
industries? Should the same restrictions on entry apply to new and expanding 
industries, like trucking, as apply to old, established and rather undynamic 
industries, like the railroads. Much of our legislation on these matters developed 
in the depression era, and inevitably reflects some of the restrictionist and 
protective spirit natural in a period of depression. The entire matter should 
be reviewed in the light of modern experience, and the prevailing philosophy of 
the Employment Act of 1946, committing the National Government to stabilize 
the economy, and to assure its capacity for growth, through the use of fiscal 
and monetary policy, on the one hand, and its reliance on free competitive 
enterprise, on the other. 


IV. OMISSIONS FROM THE REPORT 


I made it clear in my statement of partial dissent, parts of which appear at 
pages 388, 98 and 383 of the report, that I regret the committee’s failure to 
endorse the possibility of action by means of international agreement to protect 
the American economy against exploitation by foreign cartels. This is a most 
important problem, where a lead from our Government now could within a 
generation produce a major change in the economic situation, and really signifi- 
cant economic benefit to the American people. 

I do not wish to burden the committee by repeating here what I said on the 
subject in the report. May I add to that statement, however, a comment on 
the position taken by our Government before the Economic and Social Council 
of the United Nations on the matter? On the 4th of April, the U. N. published 
the comment of our Government on the proposed international agreement sub- 
mitted by the Council for the consideration of governments. That statement 
opposed any kind of broad international agreement of the type offered by the 
committee. It did not merely oppose the draft agreement submitted. It vetoed 
any approach to the problem by international action. 

Two reasons are advances for this conclusion. They are stated in these terms: 
“In order to recommend action against cartel practices, the proposed interna- 
tional body would be required not only to find that such practices exist but that 
they have harmful effects on production or trade in the light of very general 
criteria. This latter determination would be extremely difficult for a hody 
of governmental representatives to make in the light of the substantial diverg- 
ences in approach previously referred to, and, in the opinion of the United 
States Government, would likely result in the condoning of restrictive practices 
or in no agreement by the international body on the disposition of complaints 
brought before it. In addition, since action under the proposed agreement would 
be primarily a matter of enforcement procedures under national laws, the present 
stage of development of national legislation offers little hope that recommenda- 
tions of the international body could be effectively carried out. While en- 
couraged by the progress which has been made in recent years in this field, the 
United States does not feel that the point has been reached at which a broad 
international arrangement of the type proposed by the committee could be 
successfully implemented.” 

Both reasons are unsound. The standard established by the proposed agree- 
ment, which is that of the Havana Charter, and of many foreign laws on the 
subject, while admittedly less strict than that of the Sherman Act, represents 
the only possible compromise of American and European views on the monopoly 
problem. This standard is now being successfully applied by legal bodies in other 
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countries, and presents no difficulties greater than many which our courts and 
Federal Trade Commission deal with daily. The second reason advanced by 
the Government is equally unsound. The acceptance of an international agree- 
ment would be the strongest possible stimulus to the development of foreign 
municipal law on the subject of monopolies and restraints of trade. It should 
be noted that section 5 (1) of the proposed U. N. agreement obliges signatory 
governments to bring their domestic law at least to the standards of the agree- 
ment. American action before the U. N. in torpedoing this proposed agreement 
will certainly discourage, and may well set back indefinitely the development of 
foreign laws against cartels and restraints of trade. 

This action by the administration has been little noticed by the press, and 
I have come across no congressional criticism of it. It completely reverses a 
policy pursued with great vigor and tenacity by the two previous administrations, 
and threatens to undo much that was slowly and laboriously accomplished by 
skillful and farsighted American diplomacy. The matter deserves full consid- 
eration, for I believe it represents clear-cut action against the public interest. 
It is supported mainly by those few shortsighted American business interests 
which seek protective immunity for their operations abroad. 

Secondly, I commented in my statement of partial dissent on the failure of 
the report to appraise the adequacy of enforcement methods and programs, with 
regard to mergers, the selection of cases, and the need in appropriate cases for 
accomplishing structural changes, through antitrust decrees, in those industries 
which approach monopoly in their organization and behavior and satisfy the 
other standards of section 2 of the Sherman Act. I am optimist enough to 
believe that the antitrust laws can actually be used to bust important trusts, and 
that a great deal of good can be accomplished in other ways by actually enforcing 
the antitrust laws. Complete compliance can never be expected. But antitrust 
enforcement can be a significant influence, opposing strong tendencies toward 
monopoly in the economy, and helping to guide the development of markets into 
more effectively competitive paths. The process of investigation, the revelation 
and discussion of problems in specific industries, the review of doctrines of law, 
all these activities of congressional committees and other publie bodies have their 
impact on the advice of lawyers and the policies adopted by businessmen, even 
when they are not followed by specific litigation. The antitrust laws are not 
enforced only by court and Federal Trade Commission proceedings, although the 
continuous pressure of such proceedings is essential, of course, to effective en- 
forcement. These laws have their most important economic influence through 
self-enforcement—the adoption of programs and policies by businessmen, in the 
light of the counsel they receive from lawyers, and their avoidance of certain 
restrictive courses of action which could well involve the risk of litigation and 
treble damages. An intensive review by your subcommittee of the enforcement 
of the Celler-Kefauver amendment to section 7 of the Clayton Act, to take one 
example, could I believe, have a significant influence both on the enforcement 
policies of the Government and on the advice which lawyers give to their clients. 

The influence of antitrust ideas and policies goes further. Some of the most 
vital accomplishments of antitrust in recent years have come about through the 
pervasive influence of the philosophy of competition in other areas of Govern- 
ment policy. The structural changes which have been accomplished in the 
aluminum industry for example, represent a relatively successful coordination 
of antitrust and other Government policies notably those with regard to the 
disposal of Government-owned facilities, and tariff policies. If much remains 
to be done in that industry, it is indisputable that progress has been made, over 
the last 15 years. And that progress gives us a model for the kind of thinking 
and action which will often be desirable in seeking to carry out a program for 
seeking as much competition in the economy as is feasible and desirable, without 
interfering with growth, efficiency and the possibilities for progress. 

I can give you one example of a situation where a review of existing regula- 
tory policies in the light of antitrust ideas is needed: the policy for the regula- 
tion of oil production. At the present time, as a result of a series of historical 
accidents, the oil producing States regulate the amount of oil that can be pro- 
duced under State statutes, generally called conservation statutes, whose prin- 
cipal purpose and effect is to adjust available market supplies of oil to estimated 
demand at prices considered fair by the oil producing States. Congress has 
broadly authorized State conservation controls under an interstate compact, 
which provides, however, that “it is not the purpose of this compact to authorize 
the States joining herein to limit the production of oil or gas for the purpose of 
stabilizing or fixing the price thereof, or create or perpetuate monopoly, or to 


TS 5a 3 So Soa a oe 


Be et ata TN ta 





eeu hea aes 


rie te ee 


= 


Sas oO 


ANTITRUST AND MONOPOLY PROBLEMS 1941] 


promote regimentation, but is limited to the purpose of conserving oil and gas and 
preventing the avoidable waste thereof within reasonable limitations.” At the 
present time the problem of the oil industry is not merely that the oil States are 
carrying out a horse-and-buggy kind of regulation, which adds considerably to 
the cost of producing oil: the system is rapidly approaching a point of frustration 
As oil imports increase, from Venezuela, the Middle East and Canada, the only 
possible response of Texas, Louisiana, and Oklahoma is to limit their own oil 
production, and to seek protection through the tariff. The oil production control 
system is proving to be self-defeating, like every other production control cartel 
plan in history, in which the parties seeking to control the market did not have 
full power over supply and production. ‘The patchwork of statutes and practices 
under which oil production is now regulated by the States is expensive, unfair, 
and contrary to the resolution of Congress authorizing the compact. It badly 
needs thoughtful reexamination. 


Vv. PROBLEMS FOR THE FUTURE 


Apart. from the various recommendations for enquiry which I have already 
mentioned, I have a few further suggestions to make to you, at the request of 
your staff, by way of conclusion. 

We have come to the point in our thinking about economic policy, I believe, 
where the answers to certain questions could throw a good deal of light on the 
preconceptions of the law. 

In the nrst place, we sometimes forget how great a revolution in our concepts 
of economic policy has been brought about by the experience of the last 22 years. 
in seeking an overall stabilization of the economy through the application of 
fiscal and monetary measures. Mistakes have been made; false starts have been 
made and corrected: men have learned from their successes and their failures. 
We no longer live in the shadow of prolonged depressions or uncontrollable 
inflation. Both parties have accepted these principles. The American people 
know, I believe, that depressions are made by man, and can be largely controlled 
by man. We have come a long way toward curing the historic instability of 
capitalism, with its tragic and unnecessary human and economic wastes. Men 
differ about how much unemployment should be tolerated for short periods; 
they no longer differ about the responsibility of the Federal Government for see- 
ing to it that aggregate purchasing power in the Nation is sufficient to elicit 
high levels of employment and production from the economy. The specter of 
stagnation has yielded to a healthy preoccupation with problems of growth and 
expansion. We no longer view economic policy as a key to sharing the poverty 
and misery of depression. We have come again to the older vision of econmics 
as the study of the wealth of nations—a systematic means of examining those 
forces and factors which should permit men to master their environment, and to 
seek, through their daily work, steady and widely shared increases in economic 
welfare. The concept of the Employment Act of 1946, that the Government can 
and should control booms and slumps, has entirely changed the environment 
within which we view the labor problem, the tax problem, and our special concern 
here, the significance of the antitrust laws. 

This change in our perspective toward economic policy, one of the great his- 
toric accomplishments of this generation in Government, has many consequences 
for antitrust policy. The quest for competition is far more feasible and pro- 
ductive in a stabilized, expanding economy than in a depressed and stagnant one. 
As a policy, competition has much to contribute in a growing, reasonable stable 
economy. Competition can and should help to make the task of economic stabili- 
zation through the use of monetary and fiscal means easier and cheaper than it 
would otherwise be, and it should help to reduce the risk that we can buy sta- 
bilization of employment only at the dangerous price of steady doses of price infla- 
tion. Above all, the goads and pressures of competition should contribute very 
strongly to the end of assuring us that stabilization of employment will lead 
to steady increases in productivity, improvements of management and tech- 
nology, and regular and even accelerated increases in production. 

In that context, what task should your committee set for itself? I believe 
your greatest long range contribution can come in the realm of research and 
education. I should urge you to bring together the relevant data bearing on the 
role of competition for an expanding and stabilized American economy, and to 
expound its significance in clear and vivid form. 

What kinds of data do I have in mind? 
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First, I should urge you to assemble data on the advantages and disadvantages 
of bigness in the economy. Many students, like Schumpeter, David Lilienthal, 
and others, have defended big business and even monopoly as a necessary condi- 
tion in our society for technological advance. Invention, research, and the ad- 
vantages of science, both in technique and in management, are, such men tell us, 
the reward of bigness in the economy. It would be interesting to take certain key 
technological advances in industry, and trace the pattern of their discovery and 
adaptation by industry. How many were invented or discovered in the great 
laboratories of American industry? How many came ultimately from smaller 
companies, from universities, from abroad, from Government laboratories? Did 
the industry welcome or resist the innovation? Were the large firms or the small 
firms characteristically first to adopt new methods? How rapidly and effectively 
was the new technique absorbed? How does the American record in this regard 
compare to that in other industrialized countries? 

I think a series of case studies of this type, dealing with important innovations 
in, say, the steel, chemical, electrical, aviation, and automotive industries, could 
give us some insight into an issue which lies at the heart of our antitrust phil- 
osophy. It could help either to confirm or seriously to challenge one of the main 
premises of the antitrust laws—that competition is a better stimulus than monop- 
oly to cost-reducing innovation. Such a study would also throw light—perhaps 
a rather cold light—on the comparative position of American industrial tech- 
niques. We tend complacently to assure each other that our know-how, our busi- 
ness management, our industrial research, our planes, tanks, and machines gen- 
erally, are superior to everybody else’s, and especially to those of the Russians. 
If we get past the vanity of national pride, and the self-serving declarations, 
which feature most discussions of this problem, we should be able to find ont 
much of great importance to public policy. The problem of productivity and 
long range technological advance has many facets apart from the traditional 
issues of competition and monopoly. It raises basic questions about the organi- 
zation, the orientation, and the originality of science in this country. A care- 
fully planned and judicially conducted inquiry into problems in this area could 
be of far-reaching value in the formation of private and public policy toward the 
development and use of knowledge, and the long-term goals which competition is 
supposed to serve in our economy and society. 

Secondly, what are the facts about the managerial and other economies of 
large scale production? Do large firms have consistently lower or higher costs 
than small firms in the same industry? How big is “big” for these purposes? Is 
monopoly inevitable if we want to retain the cost advantages of large-scale pro- 
duction? These are not always easy questions to answer, especially where the 
firms in question have different product-mixes, and different accountants. 

Existing studies are full of pitfalls. Yet many people are firmly convinced 
that big business is highly efficient, or, on the other hand, highly inefficient. 
From the popular literature on the subject, one would conclude either that big 
business is a semireligious movement, which the country should gratefully em- 
brace, or that big firms were so clumsy and lethargic that they would soon join 
the mastodon in oblivion. Prof. Caleb Smith, of Brown University, in a chapter 
of the recent book Business Concentration and Price Policy, published by the 
National Bureau of Economic Research, puts forth the suggestion that the staff 
of a congressional committee could produce a monograph “of very great value” 
on the relation of cost to size of plant—and perhaps to size of firm as well—by 
reviewing the data accumulated by the national war agencies during World 
War II, and presumably also by the economic control agencies of the Korean 
war period. I strongly endorse his suggestion, and urge that such a study as he 
proposes be made, and be supplemented by fully considered testimony drawn 
from selected industries on the costs of firms of different sizes, and their capacity 
to compete with each other. Such a study could be of real importance in clari- 
fying one of basic elements in antitrust policy, the conviction that legal pro- 
cedures against restraints of trade are justifiable from the point of view of 
long-run economic advantage, as well as for other reasons. 

An inquiry addressed to these fundamental elements of antitrust policy, as 
well as to the specific and more topical issues to which I and other witnesses 
have called attention, could I believe lay the groundwork for a real advance 
in the structure and administration of our antitrust and related statutes. The 
findings of such a study, coupled with those of the earlier reports of this com- 
mittee, might lead very far in the evolution of a body of law which is and has 
been one of the remarkable achievements of our system of jurisprudence. 
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Mr. Rostow. Now, perhaps, since we have a few minutes before 
lunch, you would prefer to have me go into this dissent question, now. 

The CHarrmMan. You handle it in any way you wish. 

Mr. Rostow. In that case, I will get the outline of this statement 
that I have prepared at the suggestion of your staff, covering those 
various points. 

I am glad to appear here, at your request, to give my views on the 
program of the subcommittee and my suggestions as to what the sub- 
committee might usefully do in the future, particularly in relation 
to this recent report of the Attorney General’s committee that we 
have been talking about. 

Following the very valuable work this subcommittee has done in 
past years and the useful reports which it has filed, I look forward 
to efforts on your part which should help to bring about a major step 
forward in the evolution of our antitrust policy. 

Now, if we take a look at the report which the Attorney General’s 
National Committee has filed, what, if we sum it up, can we say that 
that committee has accomplished, and what, in general, should your 
committee do with respect to that report ? 

While I did not agree with all of that report, as the discussion here 
this morning has made abundantly clear, I do believe it is a creditable 
achievement and I hope it will be deemed to merit serious and critical 
study by this subcommittee and other bodies. 

As I see it, the report accomplished four principal objectives. In 
the first place, it constitutes the first major analytical restatement 
and survey of the antitrust laws as a whole, relating all parts of the 
law to the basic philosophy of the Sherman Act, which is stated clearly, 


and I hope in a form which will gain general oe 2 men 


Secondly, the report contains certain recommendations for legisla- 
tive change, of varying merit from my point of view. These recom- 
mendations will undoubtedly be considered in due course. 

Thirdly, the report points out the need for a broader study of certain 
topics, a study of the kind that was beyond the scope or the resources 
of the committee itself, and some of those suggestions for further 
study are, I believe, of considerable merit and significance. 

Finally, by failing to deal with certain topics, the report has helped 
to direct attention to them. And I hope that most of the matters which 
the report in my judgment fails to cover can be dealt with by this 
and other appropriate committees of the Congress. 

I should like to comment briefly on each of these four general aspects 
of the report. 

In the first place, considering the report as a restatement of law, 
if you will— 

I do not have to emphasize to a subcommittee of the Judiciary Com- 
mittee the contribution which a unified presentation of ideas can 
make to the development of thought and of law. 

The Attorney General’s committee’s report rests on an analysis of 
the whole body of the antitrust law. I should hope your committee 
would review that analysis and put the weight of your authority 
behind those parts of it with which you agree and indicate your 
disagreement with those parts that do not gain your support. 

Such a critical discussion of the legal theories involved should have 
an important influence on the courts and the bar and the development 
of legislative policy in antitrust and related areas—especially, may I 
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say, with some emphasis, in relation to policy for that important seg- 
ment of the economy which is now regulated directly by administra- 
tive agencies. 

The report starts with a discussion of the Sherman Act, to which the 
subsequent analysis of the Clayton Act is deliberately subordinated. 
The presentation of the Sherman Act in the report is, I believe, a faith- 
ful version of dominant ideas in its history and development. It dif- 
fers somewhat from interpretations of the Sherman Act which have 
gained some currency in recent years, and it may be useful to comment 
on it for a few minutes. 

I wish to emphasize that the presentation of the Sherman Act in 
the report was unanimous—a factor of major significance in evaluat- 
ing the report. 

The most important fact about the report is that it proposed no 
change in the Sherman Act, or in its fundamental interpretation. 
Thus, the report rejects many current and recent suggestions for basic 
revision in antitrust policy, suggestions which have been put forward 
with considerable force by various writers and committees working in 
this field. 

The report goes back to the Supreme Court decisions of 1911, an- 
nouncing the rule of reason as the basic canon for construing the 
statute. As the report comments, “the controversies of an earlier day 
over the reasoning of those cases have receded into history.” If the 
Standard Oil case and the Tobacco case, of 1911, are “reexamined in 
the light of modern developments, rather than the old debates,” their 
“structure and analysis help to restore perspective.” 

What the committee finds, in the light of its reading of the Stand- 
ard Oil and Tobacco cases, is this: The rule of reason, as it has de- 
veloped, confers a narrowly limited discretion on the courts. It per- 
mits the courts to decide only whether the conduct under review con- 
stitutes a monopolization, or an undue limitation on competitive con- 
ditions. The rule of reason does not permit the courts to seek to dis- 
tinguish good from bad trusts; it does not permit an exception for 
progressive or well-managed or low-price trusts; it does not permit the 
courts to determine whether special conditions in an industry, such 
as high overhead costs or the prevalence of so-called cutthroat compe- 
tition, can justify private government of an industry or a market. 

When we say that the rule of reason permits the courts to decide 
only whether conduct “unduly” or “unreasonably” limits competi- 
tive conditions, those words have a largely quantitative significance: 
that is, the question they pose is one of degree, in the light of a basic 
policy favoring competition, and condemning monopolization and 
extensive restraints of competition. 

Secondly, the report, following the Standard Oil and later cases, 
interprets section 1 and section 2 of the Sherman Act as dealing with 
different phases or degrees of the same phenomenon—restraints of 
competition. 

Although the act has some common-law background, it rests on a 
clear-cut and independent legislative policy, and is not narrowly 
restricted by common-law precedents. 

The “main cause” leading to the passage of the Sherman Act, 
the Supreme Court said in the Standard Oil case, was “the thought 
that it was required by the economic condition of the time.” Con- 
gress was concerned with the public and private injuries which could 
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and did result from “the vast accumulation of wealth in the hands of 
corporations and individuals,” stemming from the facility for com- 
bination which our State corporation laws permit. This positive and 
vital conception of the purpose of the act is and should be the decisive 
factor governing its construction, in the committee's view. 

The two crucial terms in the act defining the substantive offenses, 
“monopolization” and “restraint of trade,” are interpreted by the 
Standard Oil case, and by this report, to refer to restraints of compe- 
tition of different degrees of completeness. Monopolization presup- 
poses a high degree of monopoly power in a market, the power to 
control prices or restrict the opportunity of cme whether or 
not such power is achieved by conduct which independently violates 
section 1 of the act, and whether or not the power is used abusively or 
unreasonably. 

The restraints of trade covered by section 1 include arrangements 
which confer less complete degrees of power over competition in 
the market. Thus the report highlights cases, like the first Reading 
case, and the Socony-Vacuum case, where a violation of section 1 
was found, but it was expressly decided that the defendants did not 
possess the amount of market power required as an element of the 
cause of action under section 2. I should add, myself, to this list 
the old and important railroad combination cases as illustrating the 
same vital principle. 

Against this background, and as a third major aspect of the report’s 
analysis, the common debate about the so-called per se violations falls 
into perspective. There is no conflict between the so-called rule of 
reason and per se cases, as the report presents them, and the report 
does not seek in any way to qualify the strength of the per se cases as 
precedents. 

Under the rule of reason, as the report conceives it, the courts are 
required to determine only whether the conduct of defendants con- 
stitutes an undue limitation on competition. 

Certain kinds of behavior, like price fixing, market division, and 
hoycotts, to take the most common examples, were said by the Stand- 
ard Oil case itself to be “conclusively presumed” to be illegal, by rea- 
son of their character or their effect. They were forms of business 
conduct which could have no purpose, and no market effect, other than 
the severe limitation of price competition. 

Therefore, in such cases the main problem of the court, as in the 
trade association cases, the Appalachian Coals case, and the Board of 
Trade case, is to determine as a question of fact whether what the 
defendants did significantly influence prices, or the business opportu- 
nities of their rivals. Once that fact is determined, the cases are 
largely decided. Sometimes the issue is difficult to determine, since 
modern price fixers rarely use direct price agreements to accomplish 
their purpose, at least if they are well advised by counsel. 

So we ba ve a long, and on the whole, consistent series of cases con- 
sidering whether trade association plans, buying programs, basing- 
point systems or common-sales agencies do or do not constitute price 
fixing or price control—that is, quantitatively significant, and there- 
fore undue limitations on competitive conditions in carefully defined 
markets. 

Fourthly, the report’s analysis of the main thrust of the Sherman 
Act frames its approach to the Clayton Act. The Clayton Act was 
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passed to impose even more severe limitations than those of section 1 
of the Sherman Act on certain practices, which the Congress con- 
cluded were inconsistent with competition in character—such as tying 
clauses—or were particularly dangerous to competition in their cumu- 
lative effect—such as mergers. 

Section 2 deals with price discrimination ; section 3 with contractual 
arrangements through which the buyer of a commodity undertakes not 
to deal with competitors of his sellers; section 7 with mergers, and the 
fourth paragraph of section 8 with interlocking directorates. 

With some variations in phraseology, the general test of illegality 
established by these sections of the Clayton Act is that the practices 
they define are condemned where their effect may be substantially to 
lessen competition or tend to create a monopoly in any line of com- 
merce. 

Section 2, as amended in 1936, has an additional standard—that 
specified classes of discriminations in price are also illegal where their 
effect may be “to injure, destroy, or prevent competition with any per- 
son who either grants or knowingly receives the benefit of such dis- 
crimination, or with customers of either of them.” 

The Cuatrman. We will now adjourn until 2:30, and you will 
resume then. 

Mr. Rostow. Very good, sir. 

(Whereupon, at 12:45 p. m., the subcommittee adjourned to recon- 
vene at 2:30 p. m. the same day.) 


AFTERNOON SESSION 


The CuatrMan. You may proceed. 

Mr. Rosrow. I thought Mr. Chairman, if it meets with your ap- 
proval, I might say a few words, now, about this dissent matter that 
Professor Oppenheim discussed this morning, and the whole handling 
of committee procedures, because of the risks which you pointed out 
before, that our hearing today may be interrupted by the proceedings 
of the House. 

I was the person to whom Professor Oppenheim referred this morn- 
ing as having raised the issue of dissent in the very beginning of the 
history of the committee’s work. When I received the invitation to 
serve on the Attorney General’s committee, the paragraph in the terms 
of reference about the right to dissent seemed to me ambiguous and I 
made it a condition of my acceptance of membership on the committee 
that that paragraph be interpreted as allowing members the right to 
dissent in their own names. 

The Cuarrman. Did you put that in writing? 

Mr. Rostow. In a telegram to the chairman, accepting on this con- 
dition, that the paragraph in the terms of reference be so interpreted. 

I thought no more about it, assuming, of course, that this interpre- 
tation of the paragraph was correct, until sometime in the fall when a 
routine committee communication about procedure indicated that the 
cochairman felt that there would be no right to dissent in one’s own 
name, at all. 

The Cuatrman. Did you get any answer to your original protest ? 

Mr. Rostow. Well it wasn’t a protest, it was a condition of my ac- 
ceptance. 

The Cuairman. But there was no comment received by you ? 
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Mr. Rostow. No comment received at all. 

When I received a communication in the fall, indicating that the 
procedure on dissent—that dissents would be anonymous, I immedi- 
ately raised the issue with the cochairmen and thrashed it out with 
them in a series of calls and letters. As a result of that series of dis- 
cussions, I received a letter which was dated December 30, 1953, which 
confirmed, as I thought, my original position in accepting membership 
on the committee, that any member who so desired would have the right 
to dissent. 

Now I felt satisfied at that point and continued my work on the com- 
mittee and its various work groups. 

That letter I took to be a basic assurance of the right to dissent as 
I have seen it operate in other committees and as I thought was uni- 
versally accepted. I quite agree with you that I have never heard of 
a public body with a procedure which limited or qualified in any way 
the right to dissent. 

Therefore at the very end of the proceedings of the committee, I 
was surprised, so far as I was concerned, to discover that while the 
right to sign dissents had been acknowledged as a result of the series 
of conversations that I had conducted—and, of course, all members of 
the committee were informed of the outcome of those conversations so 
that everyone knew there was a right to dissent in his own name—I 
was surprised to discover that the cochairmen thought they had the 
right nonetheless to divide dissenting statements up and to decide 
where they should be printed and/or in any way to edit statements of 
dissent. 

So far as I was concerned, I was surprised by the position taken by 
the cochairmen at the very end of the proceedings of the committee, 
and, as you noted this morning, I protested to the end against the action 
which the took. 

Now I know that Professor Oppenheim this morning justified his 
position in part by what might be called the entering wedge or sliding- 
slope argument—slippery-slope argument—that if they had conceded 
to Professor Schwartz, the privilege of publishing a long dissent such 
as he wished to do, others would have insisted on equal rights and the 
whole report would have been fragmented and broken up. 

The Cuarrman. Do you think this idea was Professor Oppenheim’s 
idea, rather than the committee’s idea? 

Mr. Rostrow. I don’t recall it ever having been put toa vote. I was 
not at the December meeting but I do not recall it having been put to 
a vote. 

The Cuairrman. No vote was reported to you. 

Mr. Rosrow. No. 

The Cuarrman. You can see why this report is called the Oppen- 
heim report, now. 

Mr. Rostow. The difficulty with this argument it seems to me is that 
it ignores the fact that a very strict bar order has been established. 
A terminal date was set up for the filing of dissenting and concurring 
opinions and the committee was told in no uncertain terms that no 
statements would be accepted after that date. 

Now the reason for that was that they were very anxious to get the 
report out by a given date. 

Actually, only two general statements of dissent were received with- 
in the time fixed, and under the rules of the committee, no one else had 
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the right to submit such statements, although all had equal oppor- 
tunity to submit such statements and all knew of their privilege of 
filing written dissents in their own names if they so wished. So it 
seems to me that the picture of 20 or 30 separate dissenting statements, 
while a possibility, was not a practical possibility under the bar order 
that had been established. 

The Cuarrman. Even if there were 20 or 30, fairness and justice 
should have dictated the reception and publication of those dissents. 

Mr. Rostow. I certainly agree with you, sir. 

The Cuamrman. And as you say it is within the realm of reason to 
suppose that there wouldn’t have been 27 or 30 of those decisions. 

Mr. Rostow. There weren’t in fact, although everyone knew of the 
right to file such statements if they wished to do so. 

The Cuatrman. Do you think the failure to have these minority 
opinions identified has weakened the report ? 

Mr. Rostow. I didn’t find the majority opinions, did you say ? 

The Cuarrman. I didn’t find the minority opinions. Do you think 
the failure to identify the minority opinions, and the inability of any- 
body to dissent, on his own terms weakened the general tenor of the 
report ? 

Mr. Rostrow. I think so, and I think it certainly weakened the force 
and effect of the dissenting arguments. My position is that it is for 
the dissenter to decide how best to put his arguments. If Professor 
Schwartz wants to put them in a long, single statement, I think that 
is entirely his privilege, and I think he was treated very badly indeed. 

The CHatrmMan. So the right to dissent not only involves the 
opinions, but the form those opinions may take? 

Mr. Rostow. Absolutely, so far as I am concerned. 

I might say one further thing about this discussion, on a somewhat 
more frivolous note. I certainly appreciate the kind things Profes- 
sor Oppenheim said about me and my collaboration with the com- 
mittee, and it was a very pleasant and harmonious association that 
lasted a long time. He remarked that my phone bills were very high. 
I certainly don’t want to burden the public purse, but may I point 
out I was active throughout most of the life of this committee, at 
the request of the cochairmen, helping to draft and to consolidate 
views on various parts of the report. This is the main reason why 
my telephone bills were so high. 

Now with your permission I would like to go back to where I 
was this morning. 

The Cuarrman. You were at page 8, here. 

Mr. Rostow. We are talking about the problem of bringing the 
antitrust laws into a unified perspective, combining sections 1 and 2 
of the Sherman Act and section 7 of the Clayton Act. On page 8 
I had called attention to the separate standard of section 2, as amended 
in 1936. 

Now the courts in dealing with the Clayton Act have uniformly 
declared that its purposes are preventive and prophylactic and that 
its aim is to restrict the business practices dealt with quite broadly, 
so as to arrest in their beginning the development of situations 
which might later become full-blown violations of either section 1 or 
section 2 of the Sherman Act. 

The act thus prescribes conduct which is deemed to carry with 
it the courts and the reports say, the reasonable probability, although 
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not the mere possibility of harm to competition, a standard decidedly 
less demanding than that of section 1 of the Sherman Act. 

The test of the act is one of market effect. The statute does not 
permit the Federal Trade Commission or the courts to consider the 
motives of parties, or extrinsic business justification for their conduct, 
except insofar as such factors may be considered evidence permitting 
other facts to be interpreted and their consequences for competition 
predicted. 

Thus I should submit that the reasoning of this report defines 
a coherent approach to the whole body of the antitrust law, focusing 
on practices which are anticompetitive in character—that is prac- 
tices which can have no purpose or business meaning, other than the 
elimination of competition, and on practices which prove or May 
prove to bring about different degrees or amounts of restraint on 
competition in narrowly defined markets in their actual effect. 

I should call this a market-oriented, or economic approach to the 
antitrust problem. 

This basic approach of the report is carried further by chapter 7, 
dealing with economic indicia of competition and monopoly. 

The antitrust laws, as the report represents them, require the courts 
and the Federal Trade Commission to consider the actual or pros- 
pective impact of a large number of business practices on competition 
in a properly defined market, whether by reason of their purpose, 
their characteristics, or necessary effect, or because of their actual 
market effect. 

The factual inquiries into problems of competition and monopoly 
made necessary by this element in the causes of action defined by the 
antitrust law are economic in character, and the purpose of chapter 7 
in the report is to make clear the contribution which economics can 
make in aiding the courts and administrative bodies to carry out their 
duties in enforcing the antitrust laws and related statutes. 

The main conclusions of this chapter are that while economics does 
not and cannot supply the law with new standards of legality, it can 
provide powerful and realistic assistance in the marshaling and 
analysis of evidence relevant to the study of markets, where the law 
requires restraints of competition in markets to be examined. 

Now the balance of this passage in my statement deals with the 
various ways in which this chapter of economic analysis, which was 
carefully prepared by a group of economists of somewhat different 
outlook and experience, supports and strengthens the approach de- 
veloped by the law, as presented in this report, and confirms many 
of the positions taken by the courts and the Congress in the develop- 
ment of the antitrust laws. 

The main points that are made are, first, that the economists sup- 
port the proposition that the issue for public policy in this area is the 
presence or existence of monopoly power and of substantial restraints 
on competition, not whether such power has been abused or implied 
in any particular way. 

Secondly, the report supports the approach of the case law on the 
crucial issue of defining the market for antitrust purpose. If the anti- 
trust laws, as we contend, require the courts to evaluate the necessary 
or actual market effect of the defendant’s conduct, then it becomes a 
inatter of primary importance to define the market which is relevant 
in each case. 
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The statement on page 322 of the report is, I believe, useful and 
adequate. It confirms the necessity of including in the market all 
firms whose products are in fact good and directly available substi- 
tutes for one another in sales to significant groups of buyers and of 
excluding all others. 

Thirdly, the definition of monopoly power in the report is, I think, 
a clear-cut and strong one which removes a great. many ambiguities. 

The report defines monopoly power as “power over price,” as a con- 
siderable degree of power to control the price at which the individual 
sells, and the passage which is quoted on page 10 and 10-a of my 
statement is an entirely adequate one, I think, which offers a firm 
basis for the economic inquiries in antitrust cases. 

Finally this chapter discusses and identifies the main problems of 
evidence which are confronted in market studies, in seeking to deter- 
mine and to evaluate the elements of monopoly and of competition in 
any given situation. 

The chapter gives primary emphasis to the number and relative 
size of rivals, as crucial indicia of monopoly or competition. It also 
discusses seven other factors which may or may not be significant in 
evaluating the kind of rivalry which prevails in a market: The pres- 
ence of predatory preclusive practices; the rate of growth of the in- 
dustry; the character of market incentives to competitive moves; 
product differentiation; meeting or matching the prices of rivals; 
excess capacity; and the presence or absence of price discrimination. 
The evidentiary aspects of these elements in market situations are 
discussed, and leads are given as to the circumstances in which their 
presence or absence may help to shed light on the kind and quality of 
competition that may be encountered. One of the important results 
of this analysis is to focus attention on the problems of policy which 
are encountered in markets where a considerable share of supply is 
provided, or bought, by a few large sellers or buyers. 

It is recognized that the relative size of sellers or buyers—that is, 
their share of a market—is a most important factor in determining the 
presence or absence of monopoly power, and that— 


where firms are few in number, special study would usually be needed to deter- 
mine whether an industry were workably competitive. 


The chapter discusses the kind of economic interdependence which 
often exists in such markets, and the facility which such interdepend- 
ence offers for combination or conspiracy in the legal sense. The 
report carefully distinguishes the economic problem of showing that 
the policy of a few large sellers, operating as rivals in a given market, 
is in fact interdependent, from the legal problem of proving their com- 
bination or conspiracy. While the law must insist that guilt and 
civil responsibility under the antitrust laws are individual, and must 
avoid guilt by association, it recognizes that economic interdependence 
in industries of the Big Few is often cooperative, in the sense of 
being derived from or being explicable to practical men in terms of 
a common understanding, or plan of concerted action, as to policy. 
Finally, chapter 7 of the report calls attention to external condi- 
tions—that is, to conditions external to markets themselves—which 
may profoundly influence the possibility of carrying out the policies 
of the antitrust laws. The sound utilization of monetary and fiscal 
policy to prevent severe depressions and inflations is emphasized as 
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essential to the maintenance of the kind of economic environment in 
which it is possible realistically to seek the advantage of competition. 
And it is urged that Congress give serious attention to aspects of 
the tax laws, and of the tariff laws, which may bear on the competi- 
tiveness of market developments, both in general and in regard to 
particular commodities. 

The result of applying this approach to the main antitrust cases 
in the report is very striking, at least with regard to the Sherman 
Act. All the principal modern cases, from Alcoa to Shoe Machinery, 
are strongly supported. The old United States Steel case, which dis- 
astrously weakened antitrust enforcement for 25 years, is severely 
criticized and limited. The report approves the approach the courts 
have worked out in defining the relevant market, for antitrust pur- 
poses, with reference to the actual and immediate business horizon 
of the defendants, both in terms of products, and in terms of geo- 
graphical areas. 

“very antitrust case starts with a factual finding as to the market 
within which the reasonableness of the alleged restraint of competi- 
tion is to be measured. That finding may be aided by presumptions, 
even conclusive presumptions. But the issue is always present, and 
it is one of primary importance. The cases in which a finding of 
combination or conspiracy is based largely on economic evidence of 
coordinated oligopoly policy, such as the Cement Institute case, the 
Paramount case, and the 1946 American Tobacco case, are affirmed, 
and the proposition is put forward that such evidence is always rele- 
vant, material, and competent on the legal question of conspiracy, 
although in the nature of the problem it can have no fixed or predict- 
able weight in the different settings where the issue may arise. 

In the field of restraints affecting the international trade of the 
United States, the report refuses to approve a special, and a specially 
flexible, interpretation of the rule of reason, as has been so strongly 
urged in recent years. Instead, it proposes to broaden the scope of the 
Sherman Act in this area, by criticizing certain dicta in two cases 
which might be interpreted to confine the act to the merchandise im- 
port and export trade of the United States. The report approves the 
far-reaching Alcoa case, on the limits of Sherman Act jurisdiction 
abroad. It approves the substantive decision in the Timken case, 
although the plain inference of its analysis is to criticize the remedy in 
that case as inadequate. Despite some ambiguity of language, the re- 
port firmly proposes to treat cases affecting the trade or commerce of 
the United States with foreign nations on exactly the same footing 
as other Sherman Act cases, taking into acount the distinctive factual 
setting of such cases, and the problems of international law which 
arise In some of them. 

Mr. Harkins. At page 66 of the Attorney General’s report is this 
language. 

The committee in any event believes that the generality of the Sherman Act 
Standards provides the desired flexibility for adaptation consistent with antitrust 
objectives to meet any special problems of foreign commerce. 

Does that mean that the Sherman Act is sufficient to cope with the 
restraints put upon our foreign trade by foreign cartels? 

Mr. Rostow. No; I do not think so, sir. In the following section 
they discuss the limits which international law sets upon the possible 
reach of the Sherman Act abroad. 
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I think that this means—this passage, as I recall it, means simply 
that the Sherman Act standards should be applied to any Sherman 
Act cases regarding foreign transactions which we can reach in our 
courts, but that the Sherman Act, itself, does not affect the disposition 
of that international law question as to how far our courts can go in 
dealing with conduct which takes place in Switzerland or Germany or 
India. 

Mr. Harkins. In your dissent, one of your basic positions was that 
the Sherman Act was not adequate to cope with the restraints by 
foreign operations. 

Mr. Rosrow. Very much so. There I had in mind these inter- 
national law limits of jurisdiction. I think this passage means simply, 
as [ would read it, that if we have jurisdiction in a United States court, 
the general standards of the Sherman Act as applied domestically 
should be applied to the particular case involving restraints of foreign 
commerce, and with that I strongly agree. 

I thought I would turn now, in view of the passage of time, to the 
second section of my statement, page 41, discussing the legislative 
recommendations in the report. 

Perhaps the most important single legislative recommendation in 
the report is the recommendation for the repeal of the Miller-Tydings 
Act and the McGuire Act. I strongly favor that and I believe the 
widespread disregard of these laws in many markets and the growing 
dissatisfaction of businessmen and consumers with their effect, should 
provide a favorable climate for their appeal. Canada, France, 
Sweden, and other countries have recently taken action against resale- 
price maintenance. I hope that this depression-inspired, restrictive, 
and protective practice can soon be relegated to history, as an experi- 
ment amply proven to be a mistake, both in principle and in 
experience. 

I have commented in my statement on certain of the other legislative 
recommendations in the report, notably those on increasing the fines in 
antitrust cases, giving the judges discretion as to doubling or trebling 
damages in private litigation, and adopting a uniform statute of 
limitations. 

The Cuarrman. Specifically you do not agree with the statement in 
the Oppenheim report to the effect that the damages should be limited 
to $10,000 ? 

Mr. Rosrow. No; I favored the $50,000 fine supported by the De- 
partment of Justice. 

The Cuarrman. As we passed it in the House ? 

Mr. Rostrow. Yes. 

The Cnatrman. I take it also that you are opposed to weakening 
the provision providing for treble damages ? 

Mr. Rostow. I am, certainly as to Sherman Act cases. I believe 
those treble-damage provisions are among the most important devices 
we have for hoping to enforce the antitrust laws on a considerable 
scale and I should be very much opposed to weakening them in any 
way. 

The Cruarrman. Do you feel that the treble-damage action is one of 
the great deterrents to antitrust violations? 

Mr. Rosrow. It isan extremely significant deterrent. 

As the bar all over the country has begun to learn for the first time 
in recent years of the existence of this bonanza, I think the treble- 
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damage feature has begun to come into the important place it deserves. 

The Cuarrman. There is nothing new about that treble-damage 
feature ? 

Mr. Rosrow. No. 

The Cuarrman. Anybody who says it is new, they do not know what 
they are talking about / 

Mr. Rosrow. That is right, sir. 

The report also recommends that the United States be authorized 
to sue for damages when injured by antitrust violations. This pro- 
vision could become a very important enforcement weapon, and I hope 
you will give it prompt and favorable consideration. The report 
recommends that the Government recover only actual damages, rather 
than the treble damages available to States, municipalities, and indi- 
viduals. While there are reasons for so limiting the recoveries of the 
United States, I fell as a taxpayer that those reasons are outweighed 
by the contrary considerations of deterrence which generally justify 
the trebling of damages, and I should favor giving the Government 
full antitrust status as a “person” authorized to sue for damages. 

The Cuamman. We passed a bill to that effect. 

Mr. Rosrow. I should prefer as a taxpayer to have the United 
States recover treble damages, I think. 

The Cuamman. Isn’t the United States in a different position than 
the individual ? 

Mr. Rosrow. Not a greatly different position than the States or 
municipalities. 

The Cuatrrman. A State or municipality can sue for treble damages. 

Mr. Rostow. They can sue for treble damages. 

With regard to the Robinson-Patman Act, I support the legislative 
recommendations made in the report, with varymg degrees of en- 
thusiasm. 

The Cratrman. Were you here this morning when Congressman 
Multer outlined some of his views on mergers ? 

Mr. Rosrow. I was here at the end of it, yes. 

The Cuatrman. He said we might well consider legislation that 
before a merger can be consummated, where one or more of the entities 
involved are above $1 million, notice must be given to the Attorney 
General. Also, where one or more of the entities have assets of above 
$10 million, the merger cannot be consummated except with the ap- 
proval of some agency of the Government, like the Department of 
Justice or the Federal Trade Commission. What do you think of 
that idea ? t 

Mr. Rosrow. I favor that. In the course of the body of my state 
ment, which I have skipped over, I discuss that idea and endorse it. 

The CuatrmMan, Do you think it would be practical to do that? 

Mr. Rosrow. I think it is infinitely more practical to try to prevent 
a merger in advance than it is to try to unscramble it later. 

_ The Cuarrman. What do you think of the Department of Justice’s 
informal merger opinion ? 

Mr. Rosrow. I do not like the Department of Justice issuing too 
many informal opinions. I am even worried a little bit about the rail- 
road release practice. I should prefer to have this power lodged with 
the Federal Trade Commission, with all its drawbacks. 

The CHarrman. Do you feel the Attorney General has the power 
{o give an opinion of that sort? 
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Mr. Rosrow. No, I do not think so. 

The Cuatrman. No authorization exists whatsoever in law? 

Mr. Rostow. Not that I can recall. 

The Cuarrman. It has no binding effect on anybody ? 

Mr. Rostow. No, sir. 

The Cuarrman. Much less on himself? 

Mr. Rosrow. That is correct. 

The Cuairman. When, for example, the Attorney General -pre- 
sumes to give an opinion as to the Iranian Consortium, with which 
I presume you are familiar 

Mr. Rosrow. Generally familiar. 

The Cuatrman. Then that opinion has no force or effect what- 
soever ? 

Mr. Rostow. No, sir. 

The CuarrmMan. The only authorization that he has to give an 
immunity, so far as I know, is in the Defense Production Act. 

Mr. Rostow. That is correct. Well, I suppose he has the right to 
give official opinions to other departments of the Government. 

The Cuarrman. Yes, I know that, but he has no right to give any 
opinions to private persons. 

Mr. Rosrow. Not that I can recall. I thought the railroad release 
practice had considerable dangers. 

The Cuatrman, I take it you are in favor of the Celler Antimerger 
Act. 

Mr. Rostrow. I certainly am. 

The Cuarrman. Do you think it has been properly enforced? 

Mr. Rostrow. No, sir; I do not. 

The CHatrman. Why? 

Mr. Rostow. I do not know why, but in my opinion the efforts to 
enforce it both by the Federal Trade Commission and the Department 
of Justice are obviously inadequate, in view of the nature of the prob- 
lem as it appears even in the public press. 

The CuatrMan. In other words we have a right to assume when 
there are so many mergers, that there must be something amiss in the 
departments that you mentioned. Otherwise, we might not have 
had so many mergers ? 

Mr. Rosrow. I feel that very strongly. I think that the private 
litigation in the Benrus case, in the District Court of Connecticut, 
did more to clarify and advance the cause of section 7 of the Clayton 
Act than all the proceedings which have been so far brought by the 
Government itself. 

The Cuarmman. And you would say that the departments have 
merited condign criticism for laxity in that regard ? 

Mr. Rostow. I made such criticism in my dissent; yes, sir. 

Mr. Maerz. Did the Attorney General's Committee consider the 
problem of enforcement of the Celler Antimerger Act? 

Mr. Rostow. There was a paragraph that came before the com- 
mittee, a paragraph corresponding to the statement in my dissent, 
urging a prompt clarification, without express criticism of the De- 
partment of Justice or the Federal Trade Commission, but urging 
the prompt clarification of the law. 

The CHarrman. What did they mean by “prompt clarification” ? 

Mr. Rostow. I have forgotten the phrasing used but it meant that 
the Government should promptly bring some cases. 
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The Cuarrman. It never appeared in the report. ; 

Mr. Rostow. This passage was dropped out and I resurrected it 
and preserved it in my own dissent. 

The Cuamman. Do you know of any reason why it didn’t appear? 

Mr. Rosrow. It was in the normal course of the editorial revisions 
made by the cochairmen in the preparation and submission of drafts. 

The Cuairman. Do you mean to say by that that the cochairman, 
Mr. Oppenheim, had the power of censorship there, and could elimi- 
nate anything he wished ¢ 

Mr. Rosrow. I would not call it that, sir. It was the power to 
take these various drafts which came up from work groups and to 
combine them as he saw fit, into a draft which was then submitted to 
the membership. In the course of that process, many passages, man 
ideas, many chapters, even, of material which had appeared in wor 
group reports disappeared or were altered or shifted around, and 
so on. 

The CHarrman. So the report really is Mr. Oppenheim’s report; is 
it not? 

Mr. Rosrow. No; I think it is a report which reflects the work of 
a great many people, edited by Mr. Oppenheim and Judge Barnes. 

The Cuarrman. He was the final arbitor? 

Mr. Rosrow.- He was the final editor in preparing the texts of the 
reports which the committee then passed on in their successive drafts. 

The CHarrmMan. Were you on that work group that made that rec- 
ommendation concerning the prompt clarification of the Celler Anti- 
merger Act? 

Mr. Rostow. I was. 

The CuHarrman. Who were the other members on that? 

Mr. Rostow. Well, I have not got the list here. They have under- 
taken to—well, the rule of the committee was that the membership 
of those work groups was confidential. I have taken the view myself 
that the proceedings of public bodies are not confidential. 

The CHarrman. It is ridiculous to have those groups kept secret, 
as to names. Don’t you think so? 

Mr. Rostow. I do think so. 

The Cuairman. This is a public body, supported by public appro- 
priations, and certainly the public should know who the authors of 
the recommendations of the work groups were. 

Mr. Rosrow. So it would seem to me, sir, but this was the policy of 
the committee. 

The CHarrman. Mr. Oppenheim, are you willing to give us the 
names of the work groups? 

Mr. OrreNuHeErm. I respectfully decline to do that because Cochair- 
man Barnes and I agreed that the policy with respect to that, which 
in my opinion was understood and 

The CuatrMan. Would you come up here, Mr. Oppenheim ? 

Mr. Orrenuetm. Understood and assented to by the membership, 


except as we might have received protests about that 

The CHatrman. Protests from whom? 

Mr. Oprennerm. As I say, from any member. That policy was 
understood and assented to by the whole committee, for reasons which 
I will be glad to explain in elaboration of my statement on that point. 
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The CHamrMan. puagees this committee were to adopt a resolution 
asking you to give us the names of those work groups. What would 
your disposition of that resolution be? 

Mr. Oprrenuerm. My disposition would be immediately to confer 
with Judge Barnes and the Attorney General. After all, it was a 
committee appointed by him to ascertain what their views were, so 
that we could respond, both in the capacity of cochairmen and with 
the Attorney General’s knowledge of the resolution. 

The CHamman. Suppose I have you come back here under subpena 
and I ask you the names of these members? Would you decline to 
answer ? 

Mr. OprenuetIM. I would feel bound by an obligation to keep that 
confidential unless it was made plain to me that we were, under the 
law, required to disclose that information. 

In other words, I would not want to be in the position of resisting 
a request of that sort if it were demonstrated that there is a clear legal 
basis for compelling that disclosure. 

The CuHairman. Do you deem yourself as a part of the executive 
branch of the Government as a member of this committee and co- 
chairman ? 

Mr. Oprenuetm. No, I always regarded myself as a private person. 
I did not have any official status, sir. 

The Cuatrman. Then, I would have the right to demand those 
names from you, Mr. Oppenheim. If you do not deem yourself a part 
of the executive, as cochairman of that committee, I think the com- 
mittee would have a right to demand those names and receive those 
names. 

Mr. Orprennetm. Well, I do not wish to answer that now because, 
as I say, I simply do not know whether, as a matter of legal right, that 
request must be complied with. I simply do not know. 

The Cuatrman. I would suggest that you convey to Judge Barnes 
and the Attorney General that the committee requests those names, 
and I would appreciate your response subsequently. 

Mr. Orprenuerm. Yes. I would like to add that I did read the state- 
ment of Judge Barnes in which he explained the reason why we kept 
those names in confidence. 

The Cuatrman. Judge Barnes is a little different. He is a part 
of the executive branch of the Government and you are not. That is 
why I asked that question. It may be the executive can decline to 
answer but the private citizen cannot decline to answer. 

Mr. OprpennEerm. My immediate impression would be—it is an off- 
hand impression—that a private citizen would have even a different 
status, that he would be under no obligation to respond to that, if he 
acted in a private capacity. I do not know, but my impression is that 
it would be just the reverse. 

Mr. Materz. Do you mean he would have a greater obligation to 
keep that material confidential ? 

Mr. Orrenuetm. No, I would mean there would be perhaps no basis 
in statute or law to compel that disclosure, as against the basis in the 
statute of law for compelling a disclosure by some official of the Gov- 
ernment. I do not know. 

The CHatrmMan. Don’t you recognize the difference between an 
official of the executive and a private citizen ? 

Mr. Orrenuet. I certainly do. 
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The Cuarrman. And the executive might have immunity from con- 
tempt of Congress, but you do not say that immunity would apply to 
a private citizen; do you? 

Mr. Oprennerm. All I can say is that if a ruling were made that 
we were under an obligation to disclose that, I would like to take that 
under advisement, on the basis of any information supplied to me to 
enlighten me as to my status in this matter. I would simply want to 
know where I stood. I will explain later why we did not disclose it 
because I do not want to create the impression that I, myself, regard 
this as a matter of greatest moment, from the standpoint of any diffi- 
culties that might arise in making the disclosure. It was simply, as I 
explained in my statement, a matter of protecting the integrity of the 
committee’s processes, because those work group drafts were under- 
stood to be drafts of agents—really so-called agents—appointed by the 
cochairman for the temporary and tentative purpose of setting up a 
target draft. At no time would it be possible for any work-group 
draft not to be circulated among the committee members. They saw 
it all. In this case Professor Rostow exercised that right. 

The Cuatrman. He says he can see no valid objection to disclosing 
the names of these work groups. 

Mr. OprenHEIM. I do not think it is a matter of dying-in-the-ditch 
principle. 

The Cuarrman. I do not say it is, but it may be that members of 
that work group could make recommendations that might help them 
in pending lawsuits. 

Mr. OprenuerM. I am very confident there would be no correlation 
at all. 

The Cuatrman. What would be the reason for the failure to give 
us the names? 

Mr. OprenHEmM. Well, I have it in my statement. 

The Cuairman. Let us have it at this point, briefly. 

Mr. OrrenuHerM. Judge Barnes, in his testimony on May 12 and 13, 
stated the reasons why the work group personnel would not be 
disclosed. 

The Cuarrman. Let’s have your reasons. 

Mr. OrrenuHerM. In this statement I make the point that we felt 
from the very beginning that the integrity of the work processes 
would be best preserved by concentrating on ideas and ntviaen, 
rather than persons. I may say that in substantiation of that, we 
did not print in the report in any footnote or in the text the writings 
of any particular person. We had a wealth of literature and a great 
deal of it came from the committee members. In order to be sure that 
the report was going to concentrate on the ideas, rather than on per- 
sons and their particular views, we decided not even to document in 
footnotes, articles, or books or anything else written by particular 
members. The work-group process was of the same nature. 

We felt that these were initial, target drafts and that they would 
go out to the committee. The committee could make up its mind 
whether it wanted to approve the work group draft as written, amend 
it as directed, adding to it, or anything else. 

The Cuarrman. How many work groups were there? 
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Mr. OrrennetM. Roughly, we had eight areas of study and we had 
work groups corresponding to most of those areas. Some of them were 
not as formally organized as others. 

For example, we had a work group covering the major part of 
the subject matter in chapter 1. We had a work group for chapter 2, 
on foreign commerce. We had a work group for chapter 4, on distri- 
bution. We had one for chapter 5, on patents. We had one for 
chapter 6 on regulated industries. We had a group of economists 
and lawyers on chapter 7, on economic indicia, of competition and 
monopoly and we had one for chapter 8 on administration enforce- 
ment. I did not say anything about chapter 3 on mergers because 
in the process of organizing the work, at the outset it wasn’t very clear 
whether certain topics belonged in one group or another. What hap- 
pened was that part of the work of the group covering Sherman Act 
section 1 did include mergers. Later that was transferred to a 
specially formed group, so we had a separate group on that. For 
every area, we did have a work group. 

The CuarrmMan. You had how many groups—about 10 groups? 

Mr. Orrenuetm. I would say eight, really, that I am sure of. 

The Cuarrman. Roughly how many members in each group ? 

Mr. Orrennem. That would vary with the scope and complexity of 
the subject matter. 

On the Sherman Act sections 1 and 2, 15 I believe would be the 
number. 

The CHarrman. How about the Sherman Act? 

Mr. OprennetM. Sections 1 and 2—15 or 16. 

The Cuatrman. Did you have a chairman of each group? 

Mr. OpreNHEIM. We appointed the head of the work group; that is 
right. 

The Cuatmrman. Can you give us the name? 

Mr. OppennerM. In a few instances we had cochairmen. 

The CHarrman. Can you give us the name and possibly the cochair- 
man of group 1? 

Mr. OprennerM. I think that comes within the scope of the same 
question you asked before and I respectfully decline. Not because 
I fear to disclose it. It is just that it is a pledge and it was a committee 
policy. And I may say a lot of this was impliedly assented to. In 
other words, we could only understand what the committee understood 
by the fact that they agreed to what was laid down. 

The Cuartrman. Did these members get per diem allowances ? 

Mr. OrrpenuEm. No; except for the four public officials, all mem- 
bers served without compensation. 

The Cuarrman. When you say “public officials,” who were they ? 

Mr. Oprennetm. Secretary of Commerce Weeks, Chairman of the 
Federal Trade Commission Howrey, Assistant Attorney General 
Barnes, and the Administrator for Small Business. Al] the rest were 
entitled to receive reimbursement for travel and the statutory per diem 
allowance in lieu of subsistence, if they so desired. 

The Cuatrman. As I say, they got a per diem allowance. 

Mr. Oprenuerm. In lieu of subsistence. That is not compensation. 

The CuHamrman. Fourteen dollars a day ? 

Mr. OprennetM. Ten dollars a day. As I understand it, $9 a day 
covers most of the Government agencies. 
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The Cuarrman. I do not care whether it is $9 or $50 or $10, they did 
get a per diem allowance? 

Mr. OrrenHEIM. In lieu of subsistence. 

The CHarrman. You call it that if you like. 

Mr. OprpenHerm. That is not compensation, sir. That is reimburse- 
ment. And I may say that in work group meetings in New York, I 
venture to say that it cost $12 for a hotel room most of the time. 

The Cuarrman. Of course it did not pay a man to do this job. 

Mr. OprenHetM. May | ask how you define compensation ? 

You do not define it certainly in the internal revenue laws, and in 
all laws as reimbursement for expenses incurred. Is a travel allow- 
ance a compensation ¢ 

The CuatrmMan. I donot know what effect these per diem allowances 
in lieu of subsistence has upon the question of whether or not you 
can be compelled to answer, or any of these members can be compelled 
to answer, but it may have and I am going to ask counsel to look that 
up. 
Mr. Orrennetm. I have no objection to that, but I have objection 
to describing that as payment for services rendered, or compensation. 
I think that would do a great injustice to the thousands of man-hours 
the Government received from committee members without compen- 
sation. 

The Cuamrman. Nobody infers that and nobody intends that. 

Professor Rostow, are there any other recommendations you made? 

Mr. Rosrow. Yes. I thought the quantity limit proviso in section 
2 (a) of the Robinson-Patman Act presents an important and difficult 
problem. That authorizes quantity discount limitations even where 
such discounts could be justified by differences in cost, in situations 
where the persons qualified to claim the discounts are so few as to 
render the quantity discounts unjustly discriminatory, or promotive 
of monopoly, in the language of the statute. 

The CuartrmMan. In other words, those discounts might be for some 
services rendered by the buyer ? 

Mr. Rosrow. Yes. 

The Cratrman. And the seller gives different discounts. There 
could be savings associated with carload delivery, conceivably. 

Mr. Rostow. It seems to me the effective remedy for this problem 
is to attack the existence of the monopoly situation under section 2 of 
the Sherman Act, rather than to deny the monopolies or the near 
monopolies a minor though presumably cost-justified advantage of 
their position. 

The proviso is presently before the courts for the first time. It 
would do no harm to delay legislative action until the courts have 
clarified the section. On the other hand, I think that as a matter of 
principle, there is no place in the antitrust laws for even a discre- 
tionary limitation on efficiency. 

The Cuarrman. What is your opinion on the Webb-Pomerene Act ? 

Mr. Rosrow. I am in favor of repealing that. I think that is an 
experiment which has failed. 

The Coarrman. What did the committee do on that? 

_ Mr. Rosrow. The committee favored retaining it on the ground that 
it does not do much harm. 
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The Cuatrman. Would you think that restrictive arrangement 
under the Webb-Pomerene Act with regard to the associations of ex- 
porters have repercussions on the domestic market ? 

Mr. Rosrow. It seems to me almost inevitable that such repercus- 
sions would take place, although I have never seen them traced in 
much detail in any litigated case, but it is difficult to imagine how they 
could be avoided. 

The CuatrmMan. That is one of the reasons why you would want it 
repealed ? 

Mr. Rostow. That is right. It has never been an effective vehicle 
for small business, as I have studied operations under the act, and it 
has been used by some big business. 

The Cuamman. Were you able to get your dissent on these various 
matters properly and adequately embraced in the report? 

Mr. Rostow. Yes, sir, I was. Because I chose to put my dissent on 
such questions into the ‘text of the report, or as footnotes to the dis- 
cussion of those particular items. 

Mr. Harkins. Have the export associations in the oil industry been 
misused for any illegal operations? 

Mr. Rostow. I am awfully sorry that I have to plead ignorance. 
I apologize, but I have forgotten. It seems there were a few sporadi- 
cally used earlier but not very much. 

Mr. Harkins. In your book you mention the misuse of the Webb- 
Pomerene associations in the petroleum industry to further cartel 
controls. 

The Cuatrman. We have to get along. We are approaching 4 
o'clock. You may go ahead. 

Mr. Rostow. Let me skip then to the recommendations for further 
study in the report. I think that some of the recommendations for 
study in the report are obvious and clear cut on their face. 

The recommendation, for example, for a review of the policy of 
section 8 of the Clayton Act, with regard to interlocking directorates. 
The present statute is inadequate and cannot be enforced to carry out 
its original purpose, and a real study is needed, I should suppose, to 
determine what should be done with this problem, whether it is a 
serious problem, or not. 

Then the report recommends that study be given to tax aspects of 
the problem of competition and monopoly. I think this is an impor- 
tant recommendation and a neglected one. 

Many students believe that the tax laws encourage mergers and 
discourage the voluntary sale of component units of major enter- 
prises. 

The CuarrmMan. Do you think when a private individual recovers 
treble damages that he should pay taxes on the entire damages? 

Mr. Rosrow. I have read some of those cases. I have never come 
to a violently clear-cut conclusion of my own on it. I do not know 
where it now stands. It has not been to the Supreme Court, as I 
recall. 

The Cuarrman. I am not sure. 

Mr. Maerz. Yes, it has. The Glenshaw case decision came down 
from the Supreme Court in March. 

Mr. Rostow. I have not caught up with it as yet. 
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I am not prepared now to recommend specific legislation with 
regard to taxation, but I do believe it is a fruitful area for serious 
inquiry. 

The CHatrMan. Now, you go to omissions. 

Mr. Rosrow. As far as omissions are concerned, I made it clear in 
my statement of partial dissent that I regretted the committee’s 
failure to endorse the possibility of action by means of an interna- 
tional agreement to protect the American economy against exnloita- 
tion by foreign cartels. This is a most important problem, where a 
strong lead from our Government, now could, I believe, within a 
generation, produce a major change in the economic situation, and 
really significant economic benefit to the American people. I cer- 
tainly do not wish to burden the committee by repeating here what I 
said on this subject in the report. May I add to that statement, how- 
ever, 2 comment on the position taken by our Government before the 
Economic and Social Council of the United Nations on this matter? 

On the 4th of April, the United Nations published the comment of 
our Government on the proposed international agreement submitted 
by the Council for the consideration of member governments. That 
statement opposed any kind of broad international agreement of the 
type offered by the committee. It did not merely oppose the draft 
agreement which had been submitted. It vetoed “any” approach to 
the problem by international action. 

The Cuarrman. Did the committee come to any agreement on that 
proposal, at all? 

Mr. Rostow. Yes, the committee passed a long, elaborate resolu- 
tion, trying to keep the matter alive, and proposing no immediate 
action but further study. In the light of the American position, no 
other course was open to it. 

The Cuatrman. Are you familiar with the oil cartel ? 

Mr. Rostow. Well, I do not know. I have read a good deal about 
the oil industry and I have read the Federal Trade Commission 
report. 

The Carman. You did read that? 

Mr. Rostow. Yes, sir. 

The CuarrMan. You are aware of the fact that most of the docu- 
ments in that case, although many have been made public, are now 
treated as top secret? 

Mr. Rostow. So I understand, yes. 

The CuHatrman. Can you conceive how any case could be tried— 
and the case is now in the courts—if the documents and the data that 
would support the contention of the Government, are marked “top 
secret”? 

Mr. Rostow. No, sir. 

The Cuairman. Does that mean in your estimation that if they 
continue to be treated as top secret, that case would fall? It would 
be impossible to try? 

Mr. Rostow. Under the hypothesis you give me, it is impossible to 
see how you can present the case if the Government’s evidence is 
marked “secret.” 

The Crairman. Is it not probable that powerful influences are 
now being brought to bear upon the Department of Justice to con- 
tinue to keep those documents marked “top secret” ? 


63478—55—pt. 39 








1962 ANTITRUST AND MONOPOLY PROBLEMS 


Mr. Rostow. That is certainly one possible explanation for the 
course taken. 

The CuairMan. We are sort of helpless before that situation, are 
we not ? 

Mr. Rostow. Congressman Celler, I think a strong voice from you 
is never unheard. 

The Cuatrman. I do not know how strong it is. Sometimes it is 
just a lone voice in the wilderness, 

Mr. Rostow. I quote here the statement of the Government before 
the United Nations, explaining the position taken. It seems to me 
that both the reasons given in this statement are unsound. 

The standard established by the proposed agreement, which is that 
of the old Habana Charter, and of many foreign laws on the subject, 
while admittedly less strict than that of the Sherman Act, represents 
the only possible compromise between American and European views 
on the monopoly problem. 

The Cuatrman. What about the omission of the consideration of 
the merger of banks by the committee ? 

Mr. Rostow. I do not recall that ever being mentioned. I am in- 
clined to think, as far as I am concerned, at any rate, that was inad- 
vertent. I certainly would have raised it if I had thought to do so. 

The Cuamrman. It was inadvertent ? 

Mr. Rosrow. As far as I am concerned. 

The Cuairman. Of course, you agree this increase in bank mergers 
that we now have, could have serious impressions on our economy ¢ 

Mr. Rostrow. Yes, and I would favor the approach to legislation 
which Congressman Multer observed this morning. 

The CuHarrman. You agree to include the word “banks” in the 
Celler Anti-Merger Act? 

Mr. Rostow. Yes, sir. 

I do not think the approach to this agreement would present any 
difficulties, so far as the U. N. group was concerned, greater than those 
which our courts and Federal Trade Commission deal with daily. 

The second reason advanced by the Government is equally unsound. 
In my judgment, the acceptance of an international agreement, now, 
would be the strongest possible stimulus to the development of for- 
eign municipal law on the subject of monopolies and restraints of 
trade. 

It should be noted that section 5 (1) of the proposed United Nations 
agreement obligates signatory governments to bring their domestic 
law at least to the standards of the agreement. 

American action before the U. N. in torpedoing this proposed agree- 
ment will certainly discourage and may well set back indefinitely the 
development of foreign laws against cartels and restraints of trade. 

This action by the administration has been little noticed in the press, 
and I have come across no congressional criticism of it. It completely 
reverses the policy pursued with great vigor and tenacity by the two 
previous administrations, and it threatens to undo much that was 
slowly and laboriously accomplished by skillful and farsighted Amer- 
ican diplomacy. 

The matter deserves full consideration, for I believe that it repre- 
sents clear-cut action against the public interest. It is supported 
mainly by those few shortsighted American business interests which 
seek protective immunity for their operations abroad. 
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The Cuatrman. Name some of those shortsighted American busi- 
ness interests, if you can. 

Mr. Rosrow. Well, I certainly would hesitate to name anyone as 
being engaged in the various propaganda efforts which have been in- 
volved, here, but I have been receiving a good deal of literature on 
this subject from some large companies and industries which operate 
abroad, and I presume those industries are active in seeking to prevent 
this. 

The Cuarrman. What industry in particular ? 

Mr. Rosrow. Notably the oil industry. 

The CuarrMan. That is the answer I expected you to give me. 

Mr. Rosrow. I make it clear that they have a perfect right to peti- 
tion. 

Secondly, I commented in my statement of partial dissent on the 
failure of the report to appraise the adequacy of enforcement methods 
and programs, with regard to mergers, the selection of cases, and the 
need in appropriate cases for accomplishing structural ‘changes, 
through antitrust decrees, in those industries which approach monop- 
oly in their organization and behavior and satisfy the other standards 
of section 2 of the Sherman Act. 

Mr. Marerz. Did I understand you to say previously that your work 
group had submitted a recommendation to the effect that the Depart- 
ment of Justice and the Federal Trade Commission should proceed 
vigorously to enforce the Anti-Merger Act ? 

Mr, Rosrow. Something to that effect, or “obtain a prompt clarifica- 
tion,” I think were the words used. 

The Cuarrman. Did any words to that effect appear in the Commit- 
tee’s report ? 

Mr. Rosrow. No, sir. 

The CrarrMan. Why was that left out ? 

Mr. Rosrow. I do not know. You would have to ask those respon- 
sible for preparing the successive drafts. 

The CHatrMan. Do you want to give me a reason, Mr. Oppenheim ? 

Mr. OprpennetM. I certainly can. 

Because in every instance where a work group draft was submitted 
and the Cochairmen exercised the function of coalescing that for the 
initial draft, for submission to the Committee, we realized that if we 
did not sense the view that the Committee would want, that they had 
at all times a perfect right to direct us to the contrary. 

The CHatrMan. Was this a recommendation of your work group ? 

Mr. Rosrow. Yes, sir. 

Mr. Oprennerm. Oh, the work group draft itself was circulated 
among the Committee. 

Professor Rostow knows that. What he is talking about is that in 
the coalescence of the work group drafts, certain changes were made. 

The Cuarrman. Who is it? Who was the chairman of your work 
group ¢ 

Mr. Rosrow. Congressman Celler, I will answer if you insist, but 
I would really be embarrassed in the light of what has gone on. 

The Cuarrman. I must get to the bottom of this, if you do not mind. 

Mr. Rosrow. I certainly feel I have no right to refuse to answer 
your question. 

The CoairmMan. Task you to answer it. 
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Mr. Rostow. Very well, if you insist, I will answer it. George Hale. 

The Cuairman. Do you know the other members ? 

Mr. Rosrow. Oh, yes. 

The Cuarrman. Could you give me those names, please ? 

Mr. Rostow. I feel somewhat embarrassed by this request, Congress- 
man Celler. 

The Cuairman. No coaching the witness. 

Mr. Oprenneim. He asked me a question. 

Mr. Rosrow. I just wanted to make it clear that the statement was 
made in the Committee meetings, that the names of these work groups— 
the names of members of these work groups would be kept contidential. 

The CuarrMan. Will you give me the members? You have your- 
self on it and I imagine you could give us the others. I want them. 
Let us have them. 

Mr. Rosrow. Morris A. Adelman, Walter Adams, J. M. Clark, 
Clare E. Griffin, Milton Handler, Alfred E. Kahn, Kenneth Kimble, 
Blackwell Smith, John Paul Stevens, George J. Stigler. 

Those were the members of the work group called work group 
on legal and economic concepts, and they were responsible for pre- 
paring what became the first draft of the material represented here by 
chapters 1, 2, and 7, and some parts of chapters 

The CuHarman. This was called the legal, economic, and concept 
group, is that it? 

Mr. Rosrow. Legal and economic concepts. 

I better change that. They were responsible for the material that 
lies behind first draft for chapters 1 and 7, and parts of 2 and 3. 
Parts of 2. 

The Cuarrman. Were you on any other group? 

Mr. Rostow. No, sir. I did help work out the resolutions of the 
merger problem in an informal way. 

The Cuarrman. Were you a part of the work group on mergers ? 

Mr. Rostow. There was no separate work group on mergers, as I 
recall it. It was sort of an ad hoc group that was set up to thrash 
around with the merger question. 

Mr. Oprennermm. Mr. Chairman, may I say that when we set up 
these other groups, in a rough sense, we considered them work groups. 
They were not formally organized from the beginning but as we had 
special problems we organized little work groups, and I think Gene 
would agree, that for purposes of definition, you could call that a work 
group, too. 

Mr. Maerz. Mr. Oppenheim, I think Professor Rostow testified 
a few moments ago that you were responsible for taking out the para- 
graph urging prompt clarification by the Department of Justice and 
the Federal Trade Commission of the Anti-Merger Act. 

Mr. OprenueEtM. That is not true, and I want to say because of the 
various comments made on that, and not defensively and not with any 
rancor, that I would regret it if you were left with the impression, be- 

cause it simply is not the fact, that I wrote the report. I wish that I 
could claim that, but it is not the fact. I would be proud if I could 
claim it. 

Mr. Matetz. I wonder if you could address yourself to my inquiry. 
Did you or did you not edit the paragraph out of the report to which 
Professor Rostow referred ? 
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Mr. Oppennetm. The cochairmen did the work of editing this re- 
port, and I would like to ask what your ene of editing is. 
When I say “editing,” I mean that up to the time of submission to the 
committee in any draft form, it was simply the cochairmen’s version 
of what would be a report that the committee could assent to. 

Whenever at a committee meeting we were directed to give it a dif- 
ferent tenor, we had no authority, and at no time did we purport to 
exercise any authority to change the tenor of the report. Editorial 
work meant formulation, the phrasing of it, the organization of it, 
but never at any time did we think we could change the tenor of a 
report that the committee acted on. 

The Cuarrman. Did this work group recommend inclusion in the 
report of some statement concerning the lack of enforcement of the 
Celler Antimerger Act ? 

Mr. OpreNHEIM. I agree with Professor Rostow’s version that what 
was in the report at one time was an urging that a clarification be 
made by a test case. 

Now, I am perfectly willing to say, as far as I know, there really 
was not any great objection to it. 

The Cuatrman. That is not the answer. That is your opinion. 
You seem to be on the defensive. I do not want you on the defensive. 
I want the facts. 

Mr. OrrenHEIM. The fact is that was not retained in what went 
out tothe committee. It could have been put back. 

Mr. Maerz. Who was responsible for its not being retained ? 

Mr. OrreNHEImM. On that, there were so many processes that the 
judge and I went through that I could not honestly try to say in 
every instance that I did it, or someone else did it. It was a composite 
job. I would take my responsibility with Judge Barnes for having 
made the decision. That is right. 

Mr. Maretz. Why did you take the paragraph out? 

Mr. Oprenuerm. I really do not think it had in my mind at the 
moment or at that time any great significance, except that it indicated 
that a test case was wanted. No one would object to that, but I sup- 
pose it must have been felt, as far as I can recall, “Why say the a 
vious? Of course we want that.” 

The Cuamman. I believe anything which would have put on the 
brakes against these mergers must have loomed large in your mind; 
would it not? 

Mr. OprenHEIM. Oh, no, sir. I want to say for myself, insofar as 
my concurrence on the section on mergers is concerned, that I believed 
in the Celler-Kefauver Act at the time it was enacted. I have not 
written one word which in any way casts any doubt on the soundness 
of the policy. I do recognize that there are problems of interpreta- 
tion, and I do feel that the reference to it as an antimerger act might 
not even be acceptable to the cosponsors, because as I understood it 
and as I read the legislative history, which I admire very much, it 
was an effort to distinguish good from bad mergers, according to the 
standards of the act. 

The Cuatrman. That is right. 

Mr. Oprennerm. And I remember very well that recently the New 
York Times quoted the chairman of this subcommittee as saying that 
in his opinion a rule of reason applied to it. Now, whether that is so 
or not, I do not know. 
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The Cuarrman. I never made such a statement. If that appeared 
anywhere, I have to deny it. I have not made any such statement. 

Mr. Orrennetm. Well, I read it, sir, and I do not mean to bring it up 
in any offensive way. 

The Cuatrman. Oh, no, [ understand. 

Your memory may be faulty but I do not think you saw any- 
thing like that. If you did, I must categorically deny ever having 
made the statement that the rule applied to the Celler- Kefauver 
Antimerger Act. 

I do not believe the rule of reason applies to that. If, for example, 
you have a merger where you have the combining of two entities 
and one of the entities is a strong and substantial competitor and 
is of a considerable size, you undoubtedly lessen substantially com- 
petition in the particular area. I do not want any extensive rule of 
reason to apply. Ipso facto, per se, there is a v iolation. 

Now, the question of “substantial” may enter in here. It may be 
a little difficult sometimes to know what is substantial and what is not 
substantial. But if I were in the administrative seat, I certainly 
would not have any difficulty in knowing what is a substantial lessen- 
ing of competition. I do not think you would either, Mr. Oppenheim. 

Mr. OrreNnnHErM. I thought our chapter on mergers was really sus- 
taining the congressional intent. I realize that is a matter some- 
times difficult to ascertain. 

The CHamrMan. The report on that act was pretty clear. 

Mr. OpreNHetM. Well, we read into it the reasonable probability 
of a substantial lessening of competition, or tendency to create monop- 
oly. I say we read into it—I mean the congressional report itself 
stated flatly that it was adopting that as a test, a reasonable probabil- 
ity, on the incipiency basis as distinct from the Sherman Act involv- 
ing proof of an actual unreasonable restraint of trade, you see. 

The CuHarrmMaAn. Your report undoubtedly applies a rule of reason. 
It is the contention also of the Chairman of the Federal Trade Com- 
mission. I am in emphatic disaccord. I certainly ought to know 
what my bill means. I ought to know what purpose that: bill was 
to remedy. Certainly applying the rule of reason to that extent is 
going to vitiate and destroy the very purpose of that act. 

_ Mr. Oprennetm. I respect your view but I did not realize it 
fully from the very beginning. 

The Cuarrman. If you had read carefully the report which T 
helped draft and w hich I did draft, as a matter of fact, on the bill 
itself, though it bears the late-lamented Congressman Burns’ name, 
I did the drafting of the report. I clearly had i in mind per se vio- 
lation. That is what Congress had in mind in the reports adopted 
by the Judiciary Committee of the House and the Judiciary Commit- 
tee of the Senate. 

Now, we have the Chairman of the Federal Trade Commission 
trying to graft onto that bill a lot of economic hocus-pocus which 
does not belong there. 

When Mr. Howrey comes before this committee, we are going to put 
him through a very searching cross-examination. 

Mr. Orrennerm. There is no question but what the report does 
adopt the rule of reason a and now I am perfectly plain that 
you do not agree with that. I add I had no antipathy about the Mer- 
ger Act, because I would like to declare right here and now, I see no 
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reason why mergers of banks by asset mergers should not be included. 

The Caarrman. You raised your hand, Mr. Rostow. Did you want 
to say something ¢ 

Mr. Rostow. Would the gentleman from Michigan return the floor 
to me for a little while? 

Mr. OrrennetM. I didn’t take it away from you. 

Mr. Maerz. Did the committee recommend any statutory change to 
cover bank mergers ¢ 

Mr. OrrenHeEIM. Maybe it is a reflection on us, but we weren’t con- 
scious of the problem at the time. I was talking to Gene this morning 
and he agreed with me in my recollection of it. We just simply did 
not know about it until the chairman of this committee raised the issue 
publicly with respect to the growing number of bank mergers, especi- 
ally in the New York area. Then I learned to my own surprise that 
there was this technical defect in the act with respect to the language 
in the paragraph of the 1950 amendment limiting corporations whose 
assets are acquired to those subject to the jurisdiction of the Federal 
Trade Commission. Since that was raised by the chairman of this 
subcommittee, I myself for the first time was made conscious of the 
technical effect. 

It seems to me there is no reason why banks should be exempted and 
if they are included they should be governed by the same standards. 

The Cuatrman. That is a very fair, frank statement and we appre- 
ciate it. 

Gro ahead, Mr. Rostow. 

Mr. Rostrow. I just wanted to note, with everybody saying that the 
report proposes a rule of reason for the interpretation of the Celler- 
Kefauver amendment to section 7, that I do not agree. ‘That is a 
very mixed up chapter, perhaps, and difficult to read, but I propose in 
this analysis of mine, a rationalization of it which sharply differs from 
the position taken by the Federal Trade Commission. I do not be- 
lieve that this report endorses—fully endorses—the reasoning of the 
Pillsbury case. It certainly approves of the result of the Pillsbury case, 
but takes a very gingerly and discriminating approach to that peculiar 
opinion. I think you can work out of this report a farily reasonable 
approach to the interpretation of section 7. Now, I admit others may 
read that chapter differently, but I will not give up on the attempt to 
make sense of it, so long as I am not otherwise instructed. 

I wanted to get back and finish up this presentation if I could. 

I was saying that, in my statement of partial dissent, I criticized 
our failure to go further than we did go, in dealing with the problems 
of enforcement. I am optimist enought to believe that the antitrust 
laws can actually be used to bust trusts, and that a good deal of good 
can be accomplished in other ways by actually enforcing the anti- 
trust laws. Complete compliance with them, of course, can never be 
expected. But antitrust enforcement can be a significant influence 
opposing strong tendencies toward monopoly in the economy, and 
helping to guide the development of markets into more effectively 
competitive paths. The process of investigation, the revelation and 
discussion of problems in specific industries, the review of doctrines 
of law—all these activities of congressional committees and other 
public bodies have their impact on the advice of lawyers and the poli- 
cies adopted by businessmen, even when they are not followed by 
specific litigation. 
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The antitrust laws are not enforced only by court and Federal Trade 
Commission proceedings, although the continubus pressure of such 
proceedings is essential, of course, to effective enforcement. 

These laws have their most important economic influence through 
self-enforcement—the adoption of programs and policies by business- 
men in the light of the counsel they receive from lawyers and their 
avoidance of certain restrictive cources of action which could well 
involve the risk of litigation and treble damages. 

An intensive review by your subcommittee of the enforcement of 
the Celler-Kefauver amendment to section 7 of the Clayton Act, to 
take one example, could, I believe, have a significant influence, both 
on the enforcement policies of the Government and on the advice 
which lawyers give to their clients. 

The Cuatrman. We are going to make an intensive review of the 
importance of the Celler-Kefauver amendment. 

Mr. Rosrow. Good. I can give yeu another example of a situation 
where a review of existing regulatory policies in the light of antitrust 
ideas is needed—the policy for the regulation of oil production. At 
the present time, as a result of a series of historical accidents, the oil- 
producing States regulate the amount of oil that can be produced un- 
der State statutes, generally called conservation statutes, whose prin- 
cipal purpose and effect is to adjust available market supplies of oil 
to estimated demand at prices considered fair by the oil-producing 
States. 

Congress has broadly authorized State conservation controls under 

an interstate compact, which provides, however, that— 
It is not the purpose of this compact to authorize the States joining herein to 
limit the production of oil or gas for the purpose of stabilizing or fixing the price 
thereof, or create or perpetuate monopoly, or to promote regimentation, but is 
limited to the purpose of conserving oil and gas and preventing the avoidable 
waste thereof within reasonable limitations. 

At the present time the problem of the oil industry is not merely 
that the oil States are carrying out a horse-and-buggy kind of regu- 
lation, which adds considerably to the cost of producing oil. The sys- 
tem is rapidly approaching a point of frustration. As oil imports in- 
crease, from Venezuela, the Middle East and Canada, the only possible 
response of Texas, Louisiana, and Oklahoma is to limit their own oil 
production, and to seek protection through the tariff. 

The oil production control system is proving to be self-defeating, 
like every other production control cartel plan in history, in which 
the parties seeking to control the market did not have full power over 
supply and production. The patchwork of statutes and practices 
under which oil production is now regulated by the States is expensive, 
unfair, and contrary to the resolution of Congress authorizing the 
compact. 

The CuarrmMan. That is a very good statement. 

Mr. Rosrow. It badly needs thoughtful reexamination. 

Apart from the various recommendations for inquiry which I have 
already mentioned, I have a few further suggestions to make to you, 
at the request of your staff, by way of conclusion. 

We have come to the point in our thinking about economic policy, 
I believe, where the answers to certain questions could throw a good 
deal of light on the preconceptions of the law. 
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In the first place, we sometimes forget how great a revolution in our 
concepts of economic policy has been ‘brought about by the experience 
of the last 22 years in seeking an overall stabilization of the economy 
through the application of fiscal and monetary measures. Mistakes 
have been made; false starts have been made and corrected ; men have 
learned from their successes and their failures. We no longer live in 
the shadow of prolonged depression or uncontrollable inflation. 

Both parties have accepted these principles. The American people 
know, I believe, that depressions are made by man, and can be largely 
controlled by man. We have come a long way toward curing the 
historic instability of capitalism, with its tragic and unnecessary hu- 
man and economic wastes. Men differ about how much unemployment 
should be tolerated for short periods; they no longer differ about the 
responsibility of the Federal Government for seeing to it that aggre- 
gate purchasing power in the Nation is sufficient to elicit high levels 
of employment and production from the economy. 

The specter of stagnation has yielded to a healthy preoccupation 
with problems of growth andexpansion. We no longer view economic 
policy as a key to ) sharing the poverty and misery of depression. We 
have come again to the older vision of economics as the study of the 
wealth of nations—a systematic means of examining those forces and 
factors which should permit men to master their environment, and to 
seek, through their daily work, steady and widely shared increases in 
economic welfare. 

The concept of the Employment Act of 1946, that the Government 
can and should control booms and slumps, has entirely changed the 
environment within which we view the labor problem, the tax prob- 
lem, and our special concern here, the significance of the antitrust laws. 

This change in our perspective toward ec onomic policy, one of the 
great historic accomplishments of this generation in government, has 
many consequences for antitrust policy. The quest for competition is 
far more feasible and productive in a stabilized, expanding economy 
than in a depressed and stagnant one. As a policy, competition has 
much to contribute in a growing, reasonably stable economy. Compe- 
tition can and should help to make the task of economic stabilization— 
through the use of monetary and fiscal means—easier and cheaper than 
it would otherwise be, and it should help to reduce the risk that we can 
buy stabilization of employment only at the dangerous price of steady 
doses of price inflation. Above all, the goads and pressures of compe- 
tition should contribute very strongly to the end of assuring us that 
stabilization of employment will lead to stes ady increases in Y produc- 
tivity, improvements of management and technology, and regular and 
even accelerated increases in production. 

In that context, what task should your committee set for itself? I 
believe your greatest long-range contribution can come in the realm of 
research and education. I should urge you to bring together the 
relevant data bearing on the role of competition for an expanding and 
stabilized American economy, and to expound its significance in clear 
and vivid form. 

What kinds of data do I have in mind? 

First, I should urge you to assemble data on the advantages and 
disadvantages of bigness in the economy. Many students, like Schum- 
peter, David Lilienthal, and others, have defended big business 
and even monopoly as a necessary condition in our society for tech- 
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nological advance. Invention, research, and the other advantages of 
science, both in technique and in management, are, such men tell us, 
the reward of bigness in the economy. It would be interesting to 
take certain key technological advances in industry, and trace the 
pattern of their discovery and adaptation by industry, How many 
were invented or discovered in the great laboratories of American in- 
dustry? How many came ultimately from smaller companies, from 
universities, from abroad, from Government laboratories? Did the 
industry welcome or resist the innovation? Were the large firms or 
the small firms characteristically first to adapt new methods? How 
rapidly and effectively was the new technique absorbed? How does 
the American record in this regard compare to that in other indus- 
trialized countries ? 

The CuatrMan. We went into that in our committee on the growth 
of monopoly power in the 81st and 82d Congresses. We came up with 
a conclusion that the larger the concern becomes the more imitative 
they become and that big entities, like United States Steel, were not 
responsible for the real technological advances made in the process- 
ing of steel, but the smaller entities. I think it was Andrew Carnegie 
who said, with regard to big operations, that the big operators were 
imitators and not originators. We had developed a great deal of 
information on that score. 

Mr. Rosrow. That was in your study of the steel industry; wasn’t 
it, sir? 

The CuarrMan. Yes. 

Mr. Rostow. That was a remarkably useful study. I was thinking 
of applying the same approach to a range of industries. I think it 
could help a good deal. 

I think a series of case studies of this type, dealing with important 
innovations in, say, the steel, chemical, electrical, aviation, and auto- 
motive industries, could give us some insight into an issue which lies 
at the heart of our antitrust philosophy. It could help either to con- 
firm or seriously to challenge one of the main premises of the anti- 
trust laws—that competition is a better stimulus than monopoly to 
cost-reducing innovation. Such a study would also throw light— 
perhaps a rather cold light—on the comparative position of American 
industrial techniques: We tend complacently to assure each other 
that our know-how, our business management, our industrial research, 
our planes, tanks, and machines generally, are superior to everybody 
else’s, and especially to those of the Russians. If we get past the 
vanity of national pride, and the self-serving declarations, which 
feature most discussions of this problem, we should be able to find 
out much of great importance to public policy. The problem of pro- 
ductivity and long-range technological advance has many facets, 
apart from the traditional issues of competition and monopoly. It 
raises basic questions about the organization, the orientation, and the 
originality of science in this country. <A carefully planned and judi- 
cially conducted inquiry into problems in this area could be of far- 
reaching value in the formation of private and public policy toward 
the development and use of knowledge, and the long-term goals which 
competition is supposed to serve in our economy and society. 

Secondly, what are the facts about the managerial and other econ- 
omies of large-scale production? Do large firms have consistently 
lower or higher costs than small firms in the same industry? How 
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big is “big” for these purposes? Is monopoly inevitable if we want 
to retain the cost advantages of large-scale production? These are 
not always easy questions to answer, especially where the firms in 
question have different product mixes and different accountants. 
:xisting studies are full of pitfalls. Yet many people are —- 
convineed that big business is highly efficient, or, on the other hand, 
highly inefficient. From the popular literature on the subject, one 
would conclude either that big business is a semireligious movement, 
which the country should gratefully embrace, or that big firms were 
so clumsy and lethargic that they would soon join the mastodon in 
obiivion. Prof. Caleb Smith, of Brown University, in a chapter 
of the recent book, Business Concentration and Price Policy, pub- 
lished by the National Bureau of Economic Research, puts forth 
the suggestion that the staff of a congressional committee could pro- 
duce a monograph “of very great value” on the relation of cost to 
size of plant—and perhaps to size of firm as well—by reviewing the 
data accumulated by the national war agencies during World War II, 
and presumably also by the economic control agencies of the Korean 
war period. 

‘The Cuairman. What are his conclusions? 

Mr. Rosrow. He says he cannot reach one. He reviews the exist- 
ing literature and criticizes it, and suggests certain tentative con- 
clusions about it. Generally, as I recall it, he finds that most studies 
seem to find the lowest cost area among the middle-sized firms. 

I strongly endorse his suggestion, and urge that such a study as 
he proposes be made, and be supplemented by fully considered testi- 
mony 4 ‘awn from selected industries on the costs of firms of different 
sizes, and their capacity to compete with each other. Such a study 
could be of real importance in clarifying one of the basic elements 
in antitrust policy—the conviction that legal procedures against 
restraints of trade are justifiable from the point of view of long-run 
economic advantage, as well as for other reasons. 

The CuarrmMan. Thank you very much, Mr. Rostow. We have 
been really enchanted with your testimony. It has been very, very 
constructive and very, very helpful. I am sorry that you had to be 
inconvenienced the way you were, but you understand our situation. 

Mr. Rosrow. I certainly do. 

The Cuarrman. Now, Mr. Oppenheim, do you want to read further 
in your statement ? 

Mr. OrrpenHEIM. May I pick up with portions of my statement I 
did not present and, because of the work-group discussion, may I take 
just a minute or two more to elucidate on that ¢ 

I do not now feel bound by the obligation to keep in confidence 
the composition of the legal and economic concepts work group, since 
Professor Rostow has revealed the list to you. Therefore, in the 
light of that, I would like to now illustrate the processes of the 
work group in relation to the final draft, and to say, Mr. Chairman, 
that if we are compelled to disclose the personnel of all work groups, 
li My Opinion we would be able to make even a better demonstration 
than without that disclosure, of the objectivity and the high-level 
thinking of this committee. 

The Cuamman. You may be perfectly right in that. The mere 
fact that you do not want to disclose it to us makes the committee more 
or less suspicious. I think it would be far better if you did. 
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Mr. OrrenuHErM. It is a feeling of respecting a pledge and a promise 
to keep it in confidence. 

Now, on that work group, the following persons were named: I 
think we were in error when we said 16, because Professor Rostow men- 
tioned 12. He can check it. There is this interesting result: Pro- 
fessor Adams and Kahn and Handler, Mr. Kimble, Mr. Stevens, Mr. 
George Stigler, and Professor Rostow constitute 7 members of a group 
of 12 who werenamed. Now, I submit that without intending to make 
any rigid categorization of any person because his views cannot be all 
black and white and easily categorized, in the reputation these men 
have had in their writings over the years—and I include in that also 
the dean of the economists as he is so-called, J. M. Clark—you have 
there a group w ho would be characterized 

The Cuarrman. Did you say Clark? 

Mr. Orrenuetm. Yes; J. M. Clark was on there, too—who would 
be characterized as very strong in their antitrust leanings. 

May I call attention to the fact that Professor Handler is held in 
great esteem by you and he has testified on numerous occasions before 
your committee. I hold him in great esteem. In fact, he is my 
strongest competitor in the antitrust field in casebook editing. Also 
Kenneth Kimble, as I will point out later, was recommended by a large 
group of organizations on the wholesale, retail, agricultural, and 
other levels. 

George Stigler is noted—extremely noted—for being very strong, 
even in his attitude about bigness. 

The Cuatrman. He testified before our committee. 

Mr. Orrennem. That is right, sir. And Kahn is in the same cate- 
gory, and Walter Adams obviously is. Walter Adams and Stevens 
were associated on the staff of committees of Congress. 

The CHairman. John Stevens was on the staff of this committee. 

Mr. Oppennem. That is right, sim 

Now, Professor Rostow having revealed this, I do not feel under any 
obligation now to withhold this inter esting piece of information. It 
was Gene Rostow who wrote the original ‘draft covering section 2 of 
the Sherman Act. I will not mention any more but I will give that 
as an illustration. ‘To my mind it was so admirable that at “the time 
I said to him, “I think this is unassailable and I think it will hold up 
with the committee.” It did. 

On the other side we have Blackwell Smith, Morrie Adelman and 
Clare Griffin who, I suppose, in one way have been regarded as rather 
conservative about certain aspects of antitrust. And yet, despite the 
fact that we had a majority of the work group of the other complexion 
of general philosophy and thinking and ideology, with which ob- 
viously the committee agreed, the final report of this committee ad- 
heres to the greatest substance of the work that was done by that work 
group. 

In fact, in chapter 1 we have so few dissents that it is difficult to see 
where they appeared. I really do not know whether they are really 
dissents. We have a few concurring and clarifying statements. 

Now, that is an example of what happened in a w ork group. 

The Cuaimman. I do not know if it is a good example of the work 
group because naturally the legal and economic concepts group would 
involve gar or less theor eticians, and most of these people are pro- 
fessors. I do not know if that is a typical work group. 
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Mr. OprenHeEtm™m. My point is that the committee of 60, consisting 
as you know in greater number of practitioners and men of actual 
experience, was willing to subscribe to this magnificent statement that 
was originally prepared by that work group. I say that in a self- 
serving way. Therefore, if you go all through chapter 1 you have as 
fine an example as you will find in the report of the work of this 
committee. 

Mr. Marerz. You would not say, Professor, that chapter 1 was 
typical of the entire report with respect to its degree of unanimity, 
would you? 

Mr. OprennHeErM. I would say that the degree of unanimity in this 
report astonished me at the end. I had never had any hope that we 
could get a committee with the interacting views of the membership, 
as I will point out in a moment, to agree on as much as they did. And 
my own estimate in this statement is that on virtually all basic mat- 
ters there was a consensus in the committee. The dissents were on 
specific points, and even among the dissenters there was not uniform- 
ity on the matters to which they dissented. 

Mr. Marerz. That was not my question. My question was do you 
regard chapter 1 as typical of the other chapters of the report with 
regard to the question of un: inimity of opinion ? 

Mr. Orprenuerm. I will be specific by saying the same is true of 
chapter 2. I think the same is true of chapter 3. I think when you 
come to ¢ hapter 4 you have to make a closer examination of the specific 
points of dissent, but on the basic, overall approach there was a great 
deal of consensus. In other words, there you find some dissent. 

Mr. Maerz. You are speaking of chapter 4? 

Mr. Oppennerm. Chapter 4. You will find some dissents. More so 
than in the others I have mentioned. 

Mr. Materz. That deals specifically with the Robinson-Patman Act ? 

Mr. Oprennetmm. That is right. 

Mr. Materz. How about 5? 

Mr. OrrennHetM. There you will find some specific dissents only. 

Mr. Materz. Chapter 6? 

Mr. Oprenuetm. In chapter 6 I think you will find very few, but 
you will find some. 

Mr. Marerz. Chapter 8? 

Mr. Orrennem. In chapter 7 there were none. In chapter 8, you do 
find some, on specifics. 

The Cuarrman. Mr. Oppenheim, I have several questions I would 
like to propound to you. It would take several hours, I think. We 
have reached a quarter after 4, now, and the staff and myself have a 
meeting with a very important committee of one of the branches of 
Government in a few minutes. 

Is it possible for you to return on Friday morning? 

Mr. OppENHEIM. i will be glad to return, Mr. Chairman. 

The CHarrMan. Say 10 o'clock Friday ? 

Mr. OpPrENHEIM. Yes. 

The CuarrmMan. We will guarantee to get you out by 12 o’clock. 

Mr. Oppennem. And may I have the privilege of reserving the 
parts of the statement that I was not able to get to, today? 

The Cuarrman. Yes; you may handle it any way you wish, and 
make whatever changes you care to make. 
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Mr. OpreNnHEm™. Thank you. 

The Cuarrman. The committee will now adjourn until tomorrow 
morning at 10 o’clock, when we shall hear the superintendent of banks 
of the State of New York, George F. Mooney; representative of 
the American Federation of Labor, former Congressman Andrew J. 
Biemiller, and the chairman, executive and finanee committees, 
Americans for Democratic Action, Mr. Robert R. Nathan. 

We will now adjourn until 10 o’clock tomorrow morning. 

(Whereupon, at 4:10 p. m., the subcommittee adjourned, to recon- 
vene at 10 a. m., Wednesday, June 8, 1955.) 
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WEDNESDAY, JUNE 8, 1955 
Hovuse or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
CoMMITTEE ON THE J UDICIARY, 
Washington, D.C. 
The subcommittee met, pursuant to recess, at 10:10 a. m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 
Present: Representatives Celler (chairman), Keating, and Scott. 
Also present: Herbert N. Maletz, chief counsel, and Kenneth R. 
Harkins, cocounsel. 
The CHarrMan. The meeting will now assemble. 
We have as our first witness this morning, Mr. George A. Mooney, 
superintendent of banks of the State of New York. 
Mr. Mooney, the members of the committee will gradually come in 
and you will have a larger audience very shortly. 
In the interests of getting our program under way and completed 
this morning, we will start now and be very happy to hear you. 


STATEMENT OF GEORGE A. MOONEY, SUPERINTENDENT OF BANKS, 
NEW YORK, ACCOMPANIED BY RICHARD E. SPEAGLE, CHIEF, 
RESEARCH DIVISION, NEW YORK BANKING DEPARTMENT; AND 
JAMES MARSHALL POWER, COUNSEL, NEW YORK BANKING 
DEPARTMENT 


Mr. Moonry. My name is George Austin Mooney and I am super- 
intendent of banks of the State of New York. 

I wish to express my appreciation to this committee for the oppor- 
tunity to appear here today, and for the chance it provides to offer 
my support in your spirited fight against the forces of monopoly. 
This committee’s concern with keeping our economy free, vigorous, 
and truly competitive is in the best interests of all Americans. 

In 1950 the Congress adopted the Celler Antimerger Act to pro- 
hibit corporate mergers where the effect might be substantially to 
lessen competition or tend to monopoly. We are in complete accord 
with that act and the purposes sought to be achieved by it, and I wish 
to commend the chairman of this committee, Mr. Celler, for his 
vision and leadership in getting the bill enacted into law. 

It has been my policy as superintendent of banks of the State of 
New York to follow the spirit of the Celler Antimerger Act in <e- 
termining whether or not to approve mergers of banks that come 
within my jurisdiction. That is to say, if after analysis of all facts, 
| tind that the effect of a proposed bank merger may be substantially 
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to lessen competition or tend to monopoly in any locality, I will 
unhesitatingly withhold approval. 

The Cuarrman. At that point I would like to say for the record 
that I compliment you on that determination to follow the spirit if 
not the letter of the Federal statute—the Celler Antimerger Act in 
connection with bank mergers. 

Mr. Moonry. Now, I am here principally to lay before you facts 
concerning the bank mergers in New York City. These transactions 
have occupied many of the working hours since I became superin- 
tendent a few months ago. Prior to that time, and pr: actically all 
my life, I have been a newspaperman, most recently as assistant 
financial editor of the New York Times, specializing in banking. 
As a newspaperman I was trained to deal in facts, and to separate 
them from opinions. 

As you know, the people of the State of New York have just placed 
a new administration in office. The philosophy of that administra- 
tion, to which I wholeheartedly subscribe, is to provide a healthy 
economic climate for all of the people of our State so that business 
and agricultural enterprises, both large and small, individual con- 
sumers, labor, and management, can prosper in our interdependent 
economic society. 

This philosophy is at the same time pledged to prevent any excesses 
which might change or endanger that healthy climate. 

I have “prepared for this committee a fuil document, supported 
by charts and statistics, in order to place before you all information 
at my command relevant to the purpose of your investigation. This 
full statement may appear long. However, our own studies were 
exhaustive. You may be assured that the decisions in the mergers 
referred to therein were carefully reached. Each case was unique. 
But this is inevitable because of the special nature of the banking 
business. Each case must be examined and judged on individual 
merits. There is no easy way. 

Although, technically, the New York superintendent’s jurisdiction 
does not extend to the enforc ement of the Federal antitrust statutes, 
a broad conception of his duties, as well as sound public policy, re- 
quires him to see that both Federal and State laws are strictly 
observed by all types of banking organizations. 

In this connection, it may interest this committee to know that in 
the two large New York City mergers which I approved since as- 
suming office at the beginning of the year, I took the unusual step of 
requesting the banks concerned to seek advance clearance from both 
the attorney general of the State of New York and the Department of 
Justice in W ‘ashington. 

The Cuamman. Let me interrogate at that point. I gather, that 
was before you consummated and “finalized the merger of the Chase 
National Bank and the Bank of Manhattan Co. and Bronx County 
Trust Co., and before you consummated and finalized the merger of the 
Bankers Trust ? 

Mr. Mooney. With the Public National. 

The Cuarrman. With the Public National Bank, you received what 
you call advance clearance from the attorney general of the State of 
New York and from the Department of Justice. 

Will you particularize somewhat what you mean by advance clear- 
ance ? 
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Mr. Mooney. If I may ask the chairman’s permission, I would like 
Mr. Speagle, head of our Research Division, to perhaps read from the 
large statement where we define our understanding of advance clear- 
ance. I assume that is what you had in mind, sir. 

Mr. Speacte. I refer to page 2 of the long statement and I shall read 
the quotation : 

The advance clearance procedure has been thus described by the Assistant At- 
torney General in charge of the Antitrust Division in an address delivered on 
January 28, 1954, before the New York State Bar Association—1954 CCH Trade 
Regulation Reporter, section 4208.03—as follows: 

“In another phase of antitrust work—that is, the merger program—the Divi- 
sion has also formulated certain ‘advance’ clearance procedures. With respect 
to any proposed merger, the Division permits the parties involved to confer with 
Division representatives concerning the details of the proposed merger with a 
view toward obtaining a statement from the Division that the proposed merger 
would not be the subject of legal proceedings. Following such conferences, the 
Division, if it finds that the proposed merger does not raise serious questions 
under the antitrust law, may indicate in writing to the parties that it does not 
intend to take legal action against the merger, but that it reserves its right to take 
action if subsequent developments and operations so warrant.” 

The CuatrmMan. That refers to applications for such opinions from 
parties to the merger. It does not involve any official of any State 
arte or department. However, you did take advantage of that and 
did ask the Department of Justice whether clearance should be had 
from the antitrust laws ? 

Mr. Speacie. We did that, and in our own case I 

The CuHarrman. What was the answer you got ? 

Mr. Mooney. We asked the parties involved, the representatives of 
the four banks, the attorneys to the parties, to go and seek some kind 
of clearance or opinion. 

The CHarrman. In other words, you did not ask the Attorney 
General, rather the officials of the bank asked ? 

Mr. Mooney. That is correct, but we did ask the attorney general 
of the State of New York, directly. 

The Cuarrman. I am just limiting myself to the Department of 
Justice. 

The Department of Justice gave clearance in connection with those 
mergers to the officials of the banks involved ? 

Mr. Moonry. Yes, sir. When I say “clearance,” I do not have the 
record with me, because he gave his opinion or his recommendation, 
or expressed himself directly to them. We do have, however, a direct 
letter from the Attorney General. 

The CHatrmMan. Did you get any copy of the advance clearance? 

Mr. Mooney. Yes, sir; we received a copy of it. 

The Cuarrman. Do you have that? 

Mr. Power. We do not have a copy of the opinion of the Federal 
officials. We do not have it with us but we will be happy to supply it. 

The CuatrmMan. Will you furnish it? 

Mr. Power. Absolutely. 

The Cuarrman. Do you remember the substance of it? 

Mr. Power. Generally the substance of it was that the Attorney 
General felt that under section 7 he did not have jurisdiction over 





bank mergers. 


The Cuarrman. Was that advance clearance signed by the Attorney 
General, Mr. Brownell, or by Mr. Barnes? 

Mr. Power. Mr. Barnes. 
63478—55—pt. 310 
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The CHarrman. And he said section 7 of the Clayton Act, as 
amended, did not apply ¢ 

Mr. Power. It is my best recollection that his reason for not taking 
action—that he stated that Clayton 7 did not apply to bank mergers 
and therefore he would not have the jurisdiction over bank mergers. 
It is my recollection that that was the gist of his statement and we 
will supply a copy of it to you. 

The CuatrmMan. Did he say anything about the Sherman Act? 

Mr. Power. No. 

The Cuarrman. Then, the clearance only was to the effect that 
the Department of Justice felt it had no jurisdiction. It did not give 
approval to the merger ? 

Mr. Power. Generally speaking, and may I again stress that this 
was not, as we state further on in our statement, to relieve the super- 
intendent of his responsibilities of clearing it, it was to get the best 
advice of the particular officials charged with the enforcement of the 
antimonopoly laws. 

The CHarrMan. You do not recall further whether in that clear- 
ance Mr. Barnes said that the Department of Justice felt the Sher- 
man Act did not apply ? 

Mr. Power. As I remember, he did not mention the Sherman Act 
at all, but we will get a copy to you. I havea letter here from Javits. 

The CuHatrMan. I will come to that in a moment. 

To all intents and purposes there was no opinion from the Depart- 
ment of Justice as to whether the merger was legal or illegal, justified 
or not? 

Mr. Power. I think the opinion was that he had no objection. 
Whether it was based on the fact of lack of jurisdiction or the fact that 
he did not feel it was a violation. He did say, “No objection to the 
merger,” in his letter. 

The CuarrMan. Now, with reference to the clearance from the attor- 
ney general of the State of New York, you say you have a communi- 
‘ation from him ? 

Mr. Power. Yes; we do. 

The Cuatrman. Is it long or can you read it? 

Mr. Power. I can read the pertinent parts or I can read the whole 
letter. Itis only a page and a half. 

The CuatrMan. Read the letter. 

Mr. Power (reading) : 

This will acknowledge receipt of your letter of March 25, 1955, with reference 
co the proposed plan of merger of the Chase National Bank of the City of New 
York into the Bank of the Manhattan & Co., now pending before you for deter- 
mination pursuant to the provisions of the State banking law. 

As indicated to you in our previous discussions, it is my opinion that banks 
and banking institutions are subject to the antimonopoly provisions of article 22 
of the General Business Law of this State. Accordingly where the facts in any 
given situation indicate the existence of a monopoly or threatened monopoly in 
banking, I believe that this office would have authority to take such action as is 
authorized by the Donnelly Act. 

After a consideration of the facts presently before us with reference to the 
proposed Chase-Manhattan merger, this office does not at this time propose to 
institute any action to enjoin this merger. This office believes, however, that the 
state of competition in banking in New York City should continue under scru- 
tiny, in view of the increasing trend toward mergers in banking in New York 
City, which may raise serious questions as to unreasonable restraint and 
monopoly. 
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I have a special concern with the availability of loans, either to individuals and 
businesses generally, or to particular groups or lines, and to competition among 
banks for such business. This is equally true of the availability of other formal 
banking services. 

In order to expedite consideration of further merger applications, I would 
appreciate your making available to me, from time to time, information relevant 
to the problem which may come to your office. I am particularly interested in 
keeping in close contact with changing statistics and up-to-date data as to actual 
competition between banks. I should be glad to have representatives of this 
office confer with your own, also, as to any data which ought to be developed 
to keep both offices abreast of competition in banking in New York City. 

Very truly yours, 
Jacos K. Javits, Attorney General. 

The Cuairman. Then, you agree, Mr. Javits as attorney general, 
interposed no objections to that particular merger, but also felt that 
your department should be vigilant as far as future mergers were con- 
cerned ¢ 

Mr. Power. Yes, sir. 

The CHarrman. The section he refers to is very vague, is it not? 

Mr. Power. Yes; but he, as attorney general, has rendered the opin- 
ion to us that he does have jurisdiction under that. 

The Cuarrman. You have the attorney general of the State of New 
York who says the general business law ‘of that State is applicable 
to financial institutions like banks and then you have the Assistant 
Attorney General of the United States who states that the provisions 
of the general statute concerning business and industry is not ap- 
plies able to banks. 

Well, we hope to have that situation finally cleared and nailed down 
by passage of my bill, which will include banks definitely in the 
fabric of the antitrust laws. 

Is your department, Mr. Mooney, making any recommendations as 
to changes in the banking law, or the general business law, in con- 
nection with mergers / 

Mr. Mooney. As my statement will point out, we are not making 
recommendations at this time, pending certain studies which are un- 
derway including those of this committee. 

The CuHarrMAn. Suppose you go on with your statement. 

Mr. Mooney. The purpose was to let the foremost law-enforcement 
officers of the country and the State review aspects of these important 
mergers that lay within their jurisdiction and competence. 

This, however, did not relieve me of my responsibilities to follow 
the spirit and the substance of the statutes of the State of New York, 
enacted to safeguard competition. As the Assistant Attorney Gen- 
eral of the United States has since given expression to this thought 
in testimony before this committee on May 12— 
failure of the Government to act within the premerger notification period in no 
way infers approval of the merger. 


In any event, acting in the New York merger situation, I have 
sought to ¢ apply every test indicated to insure protection of the public 
1 


interest, as the full statement already filed will show. I do not in- 
tend to take up your time now in reading that full statement. Mean- 
while, may I respectfully call your attention to certain basic premises 
in that statement. 

Banking is a regulated industry, unlike most that are covered in 
the Attorney General’s report on the antitrust laws. 
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Banking differs from other industries, in that competition is an 
important but by no means the most important consideration. ‘That 
is because public confidence in money and credit is involved. We have 
learned this the hard way. 

Up to the twenties we lived in an era that subscribed to the doctrine 
of “free banking.” This meant that anyone meeting the minimum 
requirements for a bank charter would be granted one. The reckon- 
ing set in durine the depression of 1933 and we learned our lesson. 
Thereafter, people of New York State, through their legislature di- 
rected the superintendent to avoid henceforth unsound, destructively 
competitive conditions among banks. 

Section 10 of the New York banking law, passed in 1935, provides: 

It is hereby declared to be the policy of the State of New York that the business 
of all banking organizations shall be supervised and regulated through the 
banking department in such manner as to insure the safe and sound conduct of 
such business, to conserve their assets, to prevent hoarding of money, to eliminate 
unsound and destructive competition among such banking organizations and thus 
to maintain public confidence in such business and protect the public interest 
and the interests of depositors, creditors, shareholders, and stockholders. 

The plain purpose of this provision was to limit competitive pres- 
sures from again reaching the point where banks were forced into 
unsound and speculative practices. Today this injunction against 
overbanking serves to check the competitive exuberance that we find 
in requests ‘for new fac ilities, mostly regarding branches. Applica- 
tions far outrun the public need and convenience. Recently I had to 
make a choice between four applicants for the same branch location. 

The Cuarrman. On that point, in section 10, did you seek authority 
to permit you to prevent overbanking services in what you called, 
rightly, the power to check competitive exuberance? That is very 
interesting. 

Would you say the situation in New York State before the merger 
of the Chase National and the Bank of Manhattan Co., and before the 
merger of the Bankers Trust and the Public National, was equivalent 
to an overbanking situation ? 

Mr. Mooney. No, sir. 

The CHarrMan. So you would not say the approval of those mergers 
was to eliminate unsound and destructive competition ? 

Mr. Mooney. No, sir. 

The Crarrman. Then, what was the basis for your approval of 
those bank mergers ? 

Mr. Moonry. The basis was first that there was an application be- 
fore me to approve—not before me, but one was ultimately presented 
to me, and after applying the tests which we had developed, and which 
T referred to later on here in the statement, and especially as they are 
described in the long document 

The Cuatrman. You do speak of the tests that you made later? 

Mr. Mooney. Yes, sir. 

The CuHarrmMan. We will suspend until you get to that point. 

Mr. Mooney. Thank you, sir. 

The CuarrmMan. But you do state at the bottom of page 4 of your 
epitome of the long statement, that the applications for branches far 
outrun the public need and convenience, is that correct ? 

Mr. Moonry. Yes. 
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The Cuarrman. In one case you had a choice of four applicants for 
the same branch location. Would you care to give us the names of 
those applicants ¢ 

Mr. Mooney. I think we would be happy to supply them to you 
directly, sir, because so much of the material in the banking depart- 
ment’s file is confidential, under the banking law. 

The Cuamrman. We will be glad to have ‘that. Make a note of that. 

(The information requested will be found in the files of the sub- 
committee. ) 

The Cuarirman. Would you say those applications by banking en- 
tities for similar or the same branch locations amounted to an attempt 
to have overbanking and competitive exuberance in that particular 
locality ¢ 

Mr. Mooney. In the sense that with the overbanking, had we just 
freely granted all four—if we simply accepted the principle of merely 
competition, and said, “This will provide more competition, we be- 
lieve in putting four branch offices in approximately the same loca- 
tion,” that would be against the public interest because it would be 
destructive competition. 

The Cuatrman. I think that is a sound principle. 

In other words, you cannot look upon competitive banking as you 
would look upon an ordinary competitive business. There is a differ- 
ence. After all, you cannot have banks in number like you have 
grocery stores and cigar stores and newspaper stands. There must 
bea limitation and your office is set up for the purpose of regulation. 
There is no question but what that principle is sound. 

Mr. Mooney. On the other hand, we recognize that there is no sub- 
stitute for sound competition in any field, and that includes banking. 
For this reason, one of the primary questions before me when con- 
sidering a merger proposal is to determine whether the merger will 
lead to a substantial lessening of competition in any given area. 

Competition in banking is ; keen, and nowhere is it keener than in 
New York. Rates on loans in New York are the lowest in the country. 
Our institutions are under tremendous pressure to mechanize and step 
up their efficiencies to cut costs. They can compete locally, nationally 
and even internationally, because we constantly seek to provide more 
and better banking service at lower cost. We compete vigorously not 
cnly with banks in the other States but with nonbank lenders ev ery- 
where. This competition from nonbank sources is always a basic fact 
in appraising competitive conditions. 

While there can be no simple yardstick to determine at what point 
a substantial lessening of competition takes place, an immediate test 
is to look at the ratio ) which the assets of the combined bank bear to 
the area’s total assets. A further test is to compare the concentra- 
tions in the particular district with those in similar areas. 

What have been the effects of the merger of the Chase National 

sank into Bank of the Manhattan Co. and the merger of Public 
National Bank into Bankers Trust Co.? We found that these mer- 
gers did not materially change the pattern of concentration of assets 
in New York City. Furthermore, the resulting concentration was far 

below that encountered in competing financial centers. This situa- 
tion is clearly illustrated in chart 2 of the full statement. 

The Cuatrman. You state that those mergers of 4 banks that 
become 2 did not change the former concentration of assets. But 
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there had been prior thereto quite a number of other mergers. Manu- 
facturers Trust Co., for example, is the consolidation of scores of 
banks in New York City. You had the consolidation of the Corn 
Exchange Bank with the Chemical Trust Co. While the merger of 
the Chase National and the Bank of Manhattan was pending there 
was talk of the merger of the National City Bank with the First 
National Bank. 

Would you say that all those mergers did not materially change the 
pattern of concentration—the merger of the national banks as well 
as the State banks ? 

Mr. Moonry. May I say first, sir, that I am prepared to talk here 
today, and I did prepare, with regard to those mergers which were 
my responsibility. I have been banking superintendent only since 
the first of this year. 

The Manufacturers merger was before my appointment. The First 
National-National City Bank was not one where I had any juris- 
diction. 

The Cuarrman. I understand that, Mr. Mooney. It is not a ques- 
tion of whether you had jurisdiction, but those mergers over which 
you had no jurisdiction would naturally affect the pattern of con- 
centration of banking assets in New York City, and I take it that you 
did consider those mergers with reference to that standard, namely, 
the pattern of concentration of assets. 

Mr. Mooney. The charts I think would throw some light on this 
point. Also I found in applying my yardsticks that the pattern 
would not be substantially affected after these mergers in the par- 
ticular cases that I had beter me. \ 

Mr. Marerz. Do you know what the ratio of the assets of the 
Chase Bank and the Manhattan Bank is to the total assets? 

Mr. Speacte. In looking at concentration, we had a concentration 
of many areas, but in order to lean over backward and give the most 
conservative estimate, we computed the proportion of assets not to 
that of all banks in New York City or the metropolitan area, or all 
of Manhattan, but only to the Central Reserve District and the pro- 
portion there as you see on the chart is 16.7 percent before the merger 
and, including Manhattan, brings it up to 2.17 percent as of Decem- 
ber 31, 1954. 

Mr. Maerz. Before the merger what were the total assets of the 
Chase Bank? 

Mr. Speacie. That is in table 1 and it shows there were $5.7 billion 
of assets in the bank before the merger. 

Mr. Maerz. And what were the total assets of the Bank of Man- 
hattan before the merger ? , 

Mr. Spracte. Approximately $1.6 billion. 

Mr. Maerz. Prior to the merger what was the position of Chase 
National Bank in relationship to total banking business done—— 

The CuatrmMan. You have that in the chart. 

In the chart that you submitted entitled “Bank Mergers in New 
York City and the Effect on Asset Concentration, as of December 31, 
1954, Basis,” you indicate that before the merger, Chase had 16.7 per- 
cent of the assets. The Bank of Manhattan and the Bronx County 
had 5 percent and after the merger of those three banks, Chase, Man- 
hattan, and Bronx, the Chase Manhattan Co. had 21.7 percent of the 
assets. 
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Now, with National. City, we note a concentration of 17 percent of 
the total assets in New York City. First National had 2.1 percent. 
The combination of National City and First National gave that 
merged bank 19.1 percent, so those 2 finally merged banks, the Chase 
Manhattan, and the National City, had, after the merger, 40.8 percent 
of all the assets of New York City. 

Wouldn’t you consider that an undue concentration of assets in two 
banks in New York City? 

Mr. Mooney. Relatively speaking, no, sir. That is, in terms of 
the rest of the country. New York is a premier money center. 

The Cuarrman. You did say the principle of the Celler Antimerger 
Act applies and would govern you. That act says there shall be no 
substantial lessening of competition in any section of the country. 

Now, the section involved here is New York City. Wouldn’t you 
say that that concentration of 40.8 percent of all the banking assets 
in New York City in 2 banks is an undue concentration, and thus a 
lessening of competition which was substantial ? 

Mr. Moonry. No, sir. 

The Cuarrman. What would be your reason ? 

Mr. Moonry. One must remember, I believe, that one finds a lessen- 
ing of competition in any merger, necessarily—somebody has said it 
is like marriage. 

The Cuatirman. Somewhat like what? 

Mr. Moonry. Somebody said it is like marriage. I mean when 
there is a marriage, both parties give up something, but then there 
is a stronger new unit. A new competitive force is set up. 

So, here we have this Chase-Manhattan merger. There has been 
a lessening of competition, but there is a new competitive force set 
up, now, and between Chase’s competitive relationship with, let us 
say, National City. And the lessening is not substantial. 

The Cuatrman. Let us take it from another angle: The Bank of 
Manhattan-Bronx Co. had 5 percent of all the assets of New York 
City. That bank takes over the Chase National, which had 16.7 per- 
cent. In other words, it is almost the tail wagging the dog, but in 
any event, Chase National Bank is lost as an entity, so that 16.7 per- 
cent of the assets, the banking assets of New York City, are absorbed 
in the Bank of Manhattan Co. 

Would you not say that the Chase National Bank was a strong, 
healthy, powerful, competitive banking force, and thus if the Chase 
is out of business, that there has been a substantial lessening of the 
competitive banking forces in New York City ? 

Mr. Mooney. No, sir, I do not believe there has been a substantial 
lessening of competitive banking forces, because as I said before, a 
new competitive relationship is set up. But more than that I would 
like to add, if I may, this concentration that I have mentioned is not 
the only test that we applied in determining whether or not a given 
merger was in the public interest. 

The CuarrmMan. Yes, but if it would substantially lessen competi- 
tion, that would go a great way toward your refusing to permit the 
merger, would it not ? 

Mr. Mooney. Yes, sir. I have said that I would not go along with 
a merger that did substantially lessen competition. I do not believe 
that this substantially lessens competition. 
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The Cuarrman. Now, the Celler Act says,if there is a tendency 
substantially to lessen competition also—— 

Mr. Mooney. I am sorry, sir, I was distracted. 

The Cuatrman. The Federal statute speaks of the tendency to sub- 
stantially lessen competition. The act says if the merger “tends” to 
lessen competition substantially, it shall be barred. 

Now, would this not have a tendency, when you eliminate 16.7 per- 
cent of the total banking assets of New York City, to lessen com- 
petition ? 

Mr. Mooney. I do not believe it has been eliminated. 

The Cuatrman. In what way? The Chase National is gone. You 
only have the Bank of Manhattan, merged with the Chase. 

Let me put it this way: We have two banks in the community. Let’s 
say we have only two banks. One bank absorbs the other. Would you 
say that there is a substantial lessening of competition in that area? 

Mr. Mooney. Not necessarly. 

The CuarrMan. Even if there is only one bank left? 

Mr. Mooney. In this case, yes. 

The CuatrMAn. That is because the bank that was merged has been 
an out of business and therefore there is only one competitive force 

eft and it is not competitive. 

Now, in New York City, we have a combined institution with 21.7 
percent, and instead of having 2 banks having that combined amount 
of assets, we now have only 1 bank having that combined amount of 
assets. 

Would that not involve a tendency to destroy competition ? 

Mr. Mconry. Yes, but in the case of the Chase-Manhattan, they 
were not competitors. They were differing and complementary banks 
who after their marriage, if you will, offered a broader range of serv- 
ices to the public throughout New York City. To that extent, the 
public interest was served and competition was not lessened. 

Mr. Maerz. In what respect, Mr. Mooney, were they not com- 
petitors ? 

Mr. Moonry. Chase was a bank which was primarily interested in 
the large corporate loans. Bank of Manhattan was a bank specializing 
primarily in neighborhood branches. It was more of a retail type of 
operation. 

The Cuarrman. Did not Chase have branches? 

Mr. Mooney. Yes, sir. 

The Cratrman. It had quite a number of branches over the city. 
They did a retail banking business, too. 

Mr. Moonry. They did, but I am speaking of the greatest emphasis 
in the general operation of the institution. 

The Cuarrman. How many branches did Chase have ? 

Mr. Spractx. They had 29 branches, or 5 percent of New York City. 

The Cratrman. So that 29 branches went out of existence and 
became Bank of Manhattan Co, branches? 

Mr. Moonry. They did not go out of existence, sir, if I may say so. 
They extended the larger resources and the greater services. 

The Crarrman. Well, suppose we had a branch bank of the Chase— 
and we have one in downtown Brooklyn—a branch bank of Chase 
and a branch bank of the Bank of Manhattan Co. I am a depositor 
and borrow from Chase National Bank. The bank now becomes the 
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a of Manhattan Co. and I presume one of the offices would be 
closed. 

One of the reasons we hear for justifying mergers is to reduce ex- 
penses.. So the: combined bank has two branches in a given area 
and they are likely to close one. That has always been the pattern. 
There may be some exceptions to that. 

Now, if I am a businessman in that community and a borrower, if 
I do not like the terms that I have to live under with reference to 
the loan I make from the Chase, I am now deprived of going to 
the Bank of Manhattan Co., because the Bank of Manhattan Co. is 
now the Chase. Whereas I had opportunity before to go to two 
banks and I have no such option any more. 

Does that not mean I have been deprived of the benefit of an addi- 
tional competitive force? 

Mr. Mooney. Theoretically, yes; but in the mergers before us, the 
branch offices which had to be closed were not more than 1 or 2—1, I 
think—because there was an overlap. 

In the second place, the competition among banks in New York is 
still so great that you would not be limited to a single choice. 

The Cuatrman. That is always a question of when. 

Let us test this theory of yours from another angle, now. 

Four banks in New York City presently—Chase, First National, 
Manufacturers Trust, Guaranty Trust—now control 60.3 percent of 
all the banking assets of New York City. This is as of June 30, 1954. 

Now, do you say that that is a healthy or unhealthy condition ? 

Mr. Mooney. New York being a money center, I think we can agree 
it is somewhat different from others. And yet the concentration in 
New York is smaller than that in any other major financial center in 
the city, as chart 2 illustrates. 

The Cuatrman. I did not get the last. 

Mr. Mooney. I say chart 2 illustrates that. 

It 1s hard to say the New York City situation is unhealthy when 
you relate it to the other financial centers and especially when you 
consider they are of lesser importance. 

The CuHairman. I will accept your statement. I may not be in 
accord with it, but I do respect your opinion, Mr. Mooney. I know 
also that it has not been very easy for you. You were placed in a 
position of great potency and power, more or less suddenly, I think— 
and [ think Well Ghativediy-—eind it has not been easy for you to 
wrestle with these very difficult problems at the very inception of 
your career as State superintendent of banks. I realize that. I 
simply want you to know these questions are only to bring out the 
facts and there is nothing personal about it, at all. 

Mr. Mooney. May I express my desire to coperate to the fullest 
extent. 

The Cuarrman. We have had evidence of that before you appeared 
here this morning. 

My position is like yours. I just saw your statement this morning 
and I am not too familiar with it. 

_ I want to compliment you on it. It is a very cogent statement and 
it contains some very, very interesting data. 

We now, as I said before, have two banks having 40.8 percent of the 
total assets of all banks in New York City. 
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What would be your opinion, for example, if Manufacturers Trust 
Co. now would join with either the Chase or the National City, in 
which event over 50 percent of the assets would be in two banks? 
Would you approve such a merger ? 

Mr. Mooney. That is hypothetical and I have so many. troubles 
right now with actual questions—— 

The Cuamman. You want to cross that bridge when you come to it! 

Mr. Mooney. I would prefer to; yes, sir. 

The Carman. Have you formulated any ideas, though, per- 
centagewise, as to whether you would permit that, or under what 
conditions you would permit such a merger ? 

You can speak generally. This does not necessarily bind you. That 
is only an opinion presently. That opinion could change with a 
change of circumstances. 

Would you permit 50 percent of all the assets or more than 50 per- 
cent of all the assets to remain in, say, two banks in New York City ? 

Mr. Mooney. That question comes to the heart of the matter, if I 
may say SO, sir. 

The Cuarrman. Would you hesitate long before you would grant 
such a merger ? 

Mr. Mooney. I would hesitate. 

The CuHairman. You feel the danger signals are more or less set; 
are they not? 

Mr. Mooney. I would reserve an answer on that, and for this reason, 
if I may explain. First, of course, undue concentration is wrong. We 
are opposed to that. But as of the moment, I am not sure what 
constitutes undue concentration—what would be too great. 

The CuHarrman. That is what I am trying to get at if I can: Would 
you not say the concentration of 50 percent of the assets of 4 banks in 
2 banks in New York City is an undue concentration ? 

Mr. Mooney. Not yet. 

The Cuairman. Not yet? 

Mr. Moonry. First, may I just make this point: I do not believe 
that concentration—leaving out undue concentration—but I do not 
believe that concentration, a large concentration, is wrong per se, when 
you are speaking about New York City, which is a money center, where 
large credit requirements are brought to be filled. 


With regard to the point at which this concentration becomes too F 


much, and that we have to cry “halt,” that is a matter which I have been 
pondering since my appointment. It is a matter which is being given 
serious consideration by the department and by some other agencies 
of which I will speak later in my concluding remarks. 


The CHatrMaAn. You would, of course, consider in connection with | 


a merger application coming before you, the fact that 44 banks in 
New York City have only 10 percent of the assets: J. P. Morgan, 2.4; 


New York Trust, 2.5; Irving Trust, 4.6; Hanover, 5.2; Bankers Trust, | 
65; Bankers Trust and Public National, as merged, now have 7.12; | 
Chemical-Corn Exchange, 8.5; Guaranty Trust, 8.9; Manufacturers, | 


8 9. 
What would you say if the attempt was made now—and it has been 


rumored about; I do not know how true it is—for Guaranty Trust to | 


merge with Manufacturers Trust Co., giving those combined banks 
total assets of 17.8? 
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Mr. Moonry. May I say first, sir, I too had heard the rumor of that 
merger being contemplated and it was denied to me directly, by the 
principals. 

The Cuarrman. If that merger were to be brought about, we then 
have 58.6 percent of all the assets in three banks. Would you say that 
that was not an undue concentration of banking assets, and would not 
be a substantial lessening of competition ? 

Mr. Mooney. Do you have in mind specific banks? 

The Cuamman. No, I say suppose the Guaranty would attempt to 
merge with the Manufacturers Trust, which would give them com- 
bined assets of 17.8 percent. Would you say in connection with the 
other two great mergers, that that would be an undue concentration 
and a substantial lessening of competition ? 

Mr. Moonry. While I want to be as cooperative as I can, I hesitate 
to give any kind of answer involving specific banks. As a newspaper- 
man in the field of banking, I realized that there is great sensitivity 
and public confidence is involved in merger talk. If we talk here 
today about names, there might be rumors and it might be dangerous. 

The CuatrmMan. We will leave out names and specific references. 

Suppose you have an application for a merger that would, if 
granted, give you a situation where three banks would control ap- 
proximately 60 percent of all the assets in New York City banks. 
What would your attitude be then? 

Mr. Mooney. I think we would give it very serious consideration. 

The CHarrMan. You give serious consideration to every applica- 
tion, do you not? 

Mr. Moonry. Yes, sir, we do. But the mere thought of a percentage 
figure does not frighten me, because I must relate it to the special sit- 
uation which exists in New York City. And then I relate that to the 
concentrations in other cities of the country. And may I say also, 
again 

The CuarrMan. May I interrupt at that point, Mr. Mooney? 

Mr. Mooney. Yes. 

The Cuatrman. I would suggest that your very distinguished and 
very able attorney, Mr. Jim Power, whom I have known since he was 
a little boy, and in whom I also have great confidence, examine the 
Supreme Court decisions with regard to size of assets and position in 
a given industry percentagewise. It is a very, very potent factor in the 
consideration as to whether or not there is a violation of the antitrust 
laws. 

In the recent case brought by the Department of Justice against 
Schenley, while there is no decision, there, the complaint was that 
that defendant company had too much of a portion of the liquor 
industry. I think the resulting merger involved 23 percent. I think 
you have to consider the assets percentagewise. 

Mr. Mooney. I cannot disagree. I do agree. 

May I just add this point: I have had long and serious discussions 
about this whole problem with my opposite numbers in other agencies 
and there is a feeling there to which I subscribe, that we must be 
very wary of picking a percentage figure, or setting = any public 
rules, lest we announce that “hunting licenses” are available. 

In other words, we do not want to say to people, “This is where 
we draw the line, this is what we will permit, and this is what we 
won’t permit,” because once they find a situation which they think 
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meets the rule, we might have somebody coming in seeking to merge 
who would never have thought of it otherwise. 

The CHatgeMan. Would you say in a suppositious case that the 
combination of 60 percent of the assets in three banks would be what 
I called before a danger signal ¢ 

Mr. Mooney. Yes. 

The CuairMAn. Go ahead with your statement. 

Mr. Mooney. In all these considerations we must also determine 
whether the convenience of the banking public is helped or hindered 
by the merger. To determine this, we look to the effect of the merger 
on the individual facilities of the two banks concerned. Are those 
total facilities decreased because of the merger ? 

It was found that the branch systems of the merging banks were 
complementary rather than overlapping. The Bank of Manhattan 
offices were primarily located in outlying counties of the city of New 
York and the former offices of Chase were located in the Borough of 
Manhattan. A similar situation existed with respect to Public 
National and Bankers Trust. 

Mr. Maerz. Mr. Mooney, do you know why the Chase and Man- 
hattan merger was consummated under the State laws rather than 
under the National Banking Act? 

Mr. Mooney. You will recall that 2 years ago, I believe it was, 
a merger proposed was announced as between the two banks. It was 
called off, I think within 48 hours, with the announcement that the 
Bank of Manhattan’s charter which dates back to seventeen hundred 
and something, was such that a 100 percent stock vote would be 
required. That is a virtual impossibility in these days, and therefore 
it was deemed to be impossible to go forward with a merger on that 
basis. 

A couple of months past, the merger took place in the reverse direc- 
tion, by putting Chase National Bank under the Manhattan’s charter 
and without requiring a 100-percent vote. 

Mr. Materz. What tests have you established to determine whether 
to approve or disapprove a particular merger ? 

Mr. Mooney. We spoke of the concentration of assets, and I have 
just started to talk about public convenience in that connection. 

As I say, we spoke about the concentration of assets, we spoke about 
public convenience, we found that that was met. Now, as the New 
York banking law specifies, in the section quoted above, the interest 
of that phase of the public represented by employees and stockholders 
was also protected in the merger transactions. Wage and pension 
benefits were maintained—in most instances improved—and the posi- 
tion of stockholders was protected. 

We do have a more thorough and detailed discussion of these tests 
in the larger statement which, if there is time, Mr. Speagle could just 
highlight. 

I will be finished here in a moment, if I may. 


I do not believe, therefore. that either the public interest or the free | 


enterprise system has been hurt or impaired by these developments 


in New York. In fact, based on our analysis, these developments [ 


can only be regarded as constructive. Nevertheless, I agree with this 
committee that the questions involved in bank mergers merit the closest 
continued consideration. 
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As you probably know, by resolution of the Senate and Assembly 
of the State of New York, a joint legislative committee is already in 
formation to study all aspects of the alee law. It will be my rec- 
ommendation that the question of competition and concentration of 
assets be given full attention by that honorable body. 

Secondly, as a result of my suggestion at a meeting of the National 
Association of Supervisors of State Banks several weeks ago, that 
group, through an interagency committee, is exploring these questions. 

This interagency committee consists of representatives of the Na- 

tional Association of Supervisors of State Banks, the Board of Gover- 
nors of the Federal Reserve System, the Comptroller of the Currency, 
and the Federal Deposit Insurance Corporation. 

This joint effort is most important, because, I submit, these ques- 
tions cannot be solved through unilateral action of one State or Federal 
agence 

°F ‘nally, my own Department is continuing a detailed study of the 
problem as it applies to New York State. 

In conclusion, gentlemen, I fully realize that this committee is 
charged with the responsibility of surveying the entire antitrust field 
and recommending any required legislation. Antitrust problems, as 
they might apply to the banking industry, are only a small part of 
your entire responsibility. I have attempted here today to summarize 
orally the results of our studies and, in addition, have submitted a 
more detailed statement. 

I am sure you will agree that, in view of the three studies now going 
on, this is not the time for definitive recommendations by me on 
either legislative or administrative proposals affecting banks. 

I am, of course, opposed to monopoly, and I favor sound competi- 
tion, but the banking field is most complex. 

I wish to assure you of my continuing interest and cooperation in 
your inquiry and to express my sincere appreciation for the cour- 
tesy and attention afforded me today. 

The Cuarrman. I appreciate personally the sincere approach that 
you have made to this very vexatious and difficult proposition. Yet 
T cannot refrain from making the statement that I am in disaccord 
with you that the Chase of Manhattan and Bronx C ounty Trust Co. 
merger was not against the public interest. 

I believe it was. I believe it was an undue concentration of assets, 
and it was a substantial lessening of competition in the New York City 
area. 

Apparently, this pattern is being followed: the minute you have 
one merger it must be followed by another mer ger. When Chemical 
and Corn Exchange merged to get 8.5 percent of the combined assets, 
that was followed by the Bankers Trust merging with the Public 
National, and the Chase with the Bank of Manhattan, and National 
City with the First National. Unless the trend is stopped, we will 
have a situation where, as I tried to point out to you in these suppo- 
sitious questions, probably two or three banks will control the major 
portion of the assets of New York City. ‘That bodes ill, not only for 
the economy of New York City and New York State, but for the en- 
tire country, because New York City is the financial center of the 
country, if not the world. 
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I am glad to hear you say that the danger signals are out and that 
you are going to be extremely alert to any future applications for 
merger. 

Mr. Scorr. I have only one question, Mr. Mooney, and you may 
have covered it. That is, I would like you to comment on the dif- 
ference between the relative gross total deposits of member banks in 
New York City and other large cities. 

I notice in New York City the gross looks like around 13 or 14 per- 
cent and in other large cities, apparently about 37 percent. 

That follows page 19, in your long statement, table 6. 

Mr. Mooney. I thing that is a reflection of the diffusion of popula- 
tion, business activity and hence deposits, throughout the country. 
We have seen this decentralization of industry, principally since the 
war, I believe, with the result that banks follow their customers to 
the extent that they can. 

Mr. Scorr. The New York City situation would not reflect the 
situation outside of New York City proper ? 

Mr. Sreacue. The figures would not be materially changed if we 
took in the whole of New York State, sir. 

Mr. Moonry. I have a figure here, if I may just give it, that since 
before the war, banking deposits throughout the country rose $100 
billion and the bulk of this growth, I guess, has been into banks 
around the country, rather than primarily in New York City. 

The Cuarrman. Mr. Mooney, do you have any figures or would you 
care to supply us with figures to indicate the number of applications 
for mergers of banks under the State superintendent of banks’ juris- 
diction in New York State in the last 5 years? 

Mr. Mooney. You see, Mr. Chairman, it is a difficult question to 
answer, and it is one that I sought to answer myself. I find that most 
of these applications, so-called, begin on a highly informal basis. 
That is, they are conversations with the superintendent or a deputy 
in the department. We never know how real the prospect is; that 
the questioner is actually contemplating a merger. The question 
comes up, perhaps with deliberate casualness, because he does not 
really want to indicate that it has reality, or maybe he is just “fishing.” 
In any event, there are informal conversations which never show on 
the record, especially in those instances where representatives of the 
department frown on the proposal. 

I find in checking back that there have been about half a dozen 
rejections—there have been at least half a dozen rejections of merger 
applications during recent years, and these had to do principally with 
smaller banks in New York State. Most of these institutions, I am 
told, were not equipped by strength of capital or caliber of manage- 
ment to take on the new responsibilities. 

I was questioned myself since my appointment—again, on an en- 
tirely informal basis—-when I was having dinner with a man in the 
banking business who said, “What would be your reaction if so-and-so 
undertook to merge with so-and-so?” And knowing that it would 
involve a very important concentration, I said, “I think that that 
would be impossible.” And then I added that, if it were done under 
a national bank charter, it would not be my concern, but my informal 
reaction was that it would not be acceptable. 

The Cuarrman. It would be your concern because it would affect 
the overall picture. 
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Mr. Moonry. Excuse me. I withdraw the reference to concern. I 
mean it would not be my direct problem. 

The Cuarrman. How many of those mergers were granted during 
that same period? You say six were rejected, or rather informally 
rejected. How many were granted? 

Mr. Speacie. We have a table in here on the number of mergers 
that were in the postwar period. It is something like less than 100 in 
the whole postwar suaiied 

If you want additional figures for each year, we will be glad to 
supply them later on. 

The Cuarrman. In the postwar period up to date, there have been 
about 100 applications for mergers granted ¢ 

Mr. Spracie. Formal applications granted. 

The Cuatrman. And about six formally or informally rejected ? 

Mr. Speacie. No, sir. As the superintendent has indicated, most 
of the merger applications come to us on an informal basis. As a 
result, we do not have any records. 

In other words, a luncheon conversation at which a suggestion for a 
merger is rejected would not be recorded. 

The CuHarrman. I see. 

But you say there have been roughly 100 applications for mergers 
formally granted in New York State during the postwar period? 

Mr. Speacie. During the entire postwar period, beginning in 1946; 
that is right. 

These six rejections—there are more, as a matter of fact—they are 
just within the memory of some of the people involved. 

Now, you will notice we have had a change of superintendents and 
some of the people who rejected previous mergers have left us. So it 
is only what they can recollect and what they can tell us. 

The Cuatrman. Thank you, very much, Mr. Mooney. 

We appreciate your coming down here and helping us untie some of 
these knots. Weare very grateful to you. We also thank your staff, 
Mr. Speagle and Mr. Power. 

Mr. Power, you will supply that additional information ? 

Mr. Power. Yes, sir. 

(The additional information was placed in the record of the hear- 
ings on June 13, 1955.) 

(The unabridged statement of Mr. Mooney follows :) 


STATEMENT OF GEORGE A, MOONEY, SUPERINTENDENT OF BANKS OF THE STATE OF 
NEw YorK, ON RECENT NEW YORK City BANK MERGERS 


INTRODUCTION 


The question of competition and monopoly, which is the special area of study 
and concern of the Antimonopoly Subcommittee, is a highly important one for 
the health of the American economy. The virtues of competition are a funda- 
mental tenet of this country. The belief is deeply woven into the fabric of Ameri- 
can traditions that monopoly is odious and goes counter to the public welfare. 

That there is no substitute for competition is a fact that must be fully recog- 
nized in the field of banking and is so recognized by the Department of Banking 
of New York State. The stewardship of the superintendent of banks includes, as 
part of his superviison of State-chartered banking institutions, the maintenance 
of sound and strong competition among them, consonant with high standards 
of soundness and safety. 

The banking law of the State of New York provides as follows: 

“Sec. 10. DECLARATION oF PoLicy.—It is hereby declared to be the policy of 
the State of New York that the business of all banking organizations shall be 
supervised and regulated through the banking department in such manner as to 
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insure the safe and sound conduct of such business, to conserve their assets, to 
prevent hoarding of money, to eliminate unsound and destructive competition 
among such banking organizations and thus to maintain public confidence in such 
business and protect the public interest and the interests of depositors. creditors, 
shareholders, and stockholders.” 

Although, technically, the superintendent’s jurisdiction does not extend to the 
enforcement of the Federal antitrust statutes, a broad conception of his duties, 
as Well as sound policy, requires him to see that both Federal and State laws are 
strictly observed by all the various types of banking organizations. In this 
connection, it may interest this committee to know that in the two large New 
York City mergers which the new superintendent approved since assuming office 
at the beginning of the year, he took the unusual step of personally requesting 
the banks concerned to seek “advance clearance” from both the attorney general 
of the State of New York and from the Department of Justice in Washington. 
The purpose was to let the foremost law-enforcement officers of the country and 
the State review aspects of the nationally important mergers that lay within 
their jurisdiction and competence. 

The advance-clearance procedure has been thus described by the Assistant 
Attorney General in charge of the Antitrust Division in an address delivered 
on January 28, 1954, before the New York State Bar Association (1954 CCH 
Trade Regulation Reporter, sec. 4208.03) as follows: 

“In another phase of antitrust work—that is, the merger program—the Divi- 
sion has also formulated certain advance clearance procedures. With respect 
to any proposed merger, the Division permits the parties involved to confer 
with Division representatives concerning the details of the proposed merger 
with a view toward obtaining a statement from the Division that the proposed 
merger would not be the subject of legal proceedings. Following such con- 
ferences, the Division, if it finds that the proposed merger does not raise serious 
questions under the antitrust law, may indicate in writing to the parties that 
it does not intend to take legal action against the merger, but that it reserves 
its right to take action if subsequent developments and operations so warrant.” 

After conferences by the counsel for the banks with the Honorable Stanley 
M. Barnes, Assistant Attorney General, and the submission to him of compre- 
hensive statements as to the effect of the proposed mergers, clearance letters 
were received by counsel for the banks in accordance with the advance eclear- 
ance procedures. 

The superintendent, being advised of the legal implications of this procedure, 
was fully aware that the granting of clearance did not operate to relieve him 
of his responsibilities to follow the spirit and the substance of the statutes 
enacted to safeguard-banking competition as he and his staff saw them. 

The statement to follow will give proof at various points along the discussion 
how the banking department of New York State has gone into action to main- 
tain competitive conditions. 

The body of this document consists of three parts. The first part aims to 
set out the most significant aspects of banking competition in New York City. 
Second, the statement will outline the yardsticks developed by the department 
in approving or disapproving mergers between banking institutions. Third, to 
fit in with these broad considerations of policy, the statement will cite the 
specific facts that governed the department’s approval of the merger of the 
Chase National Bank into the Bank of the Manhattan Co., and of the Public 
National Bank & Trust Co. into the Bankers Trust Co. 


Part I 


Concentration of banking in New York City 


A focal point in all deliberations on monopoly and competition in banking is 
the degree of concentration that exists in any given geographical area. The 
situation with regard to banking in New York City is illustrated in the chart 
and in table 1, showing the concentration of bank assets both before and after 
the four large mergers that have recently taken place. The basis of comparison 
are figures for December 31, 1954, so as to insure uniformity in point of time, 
despite the varying dates on which the mergers became effective. 

It will be seen that prior to these 4 mergers the largest bank was the National 
City, having $5.8 billion of assets, and accounting for 17 percent of banking 
resources in the 5 boroughs. It was closely followed by the Chase National, 
with $5.7 billion, or 16.7 percent of bank assets. Third and fourth in rank, but 
at some distance behind these 2 institutions, were Manufacturers Trust and 
Guaranty Trust, with $3 billion, or 8.9 percent of citywide bank assets each. 
Other well-known commercial banks come next in descending order, until the 
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array reaches J. P. Morgan, whose $830 million of assets represented 2.4 percent 
of New York City’s total. Forty-four smaller commercial banking institutions 
shared $3.4 billion, or 10 pereent of assets between them. 
Effect of mergers on concentration 

What was the effect of these four large mergers in New York City on the 
distribution of total banking assets? The chart tells the story. 


DISTRIBUTION OF THE 556 BANKING OFFICES 
IN NEW YORK CITY 
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ALL OTHERS (136) 
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TABLE 1.—Bank mergers in New York City—effect on asset concentration 
(on Dec. 31, 1954, basis) 


[Amounts in millions] 


| ‘Total assets 





Chase National Bank 
Bank of Manhattan Co-_--._- 
Bronx County Trust Co 


Chase Manhattan Bank 


National Oity Batti. £2... 2222.22.52... 
First. Negigeh ees, sed bees dis -dc~e seul 


First National City Bank - - 
Manufacturers Trust Co- . ------- 
Guaranty Trust Co 


Chemical Bank & Trust Co.! ; 
Corn Exchange Bank & Trust Co.! 


Chemical Corn Exchange Bank - - - 


Bankers Trust Co__-.._------- 
Public National Bank & Trust Co 


Bankers Trust Co-- 
Hanover Bank. -- ‘ 
Irving Trust Co-_.- cau 
New York Trust Co 

J. P. Morgan & Co., Ine 


Subtotal 
44 other banks__._..-...-- 


Total, all New York City. ---_---- 


5, 669 
, 629 
76 | 


, 374 | 


5, 767 | 
713 | 
6, 480 | 
3,026 | 
3, 016 
2, 081 | 
821 


2, 207 | 
562 | 
2, 769 | 
1, 766 | 
1, 574 | 
849 | 
830 


Percent of 
total 


21.7 
17.0 
2.1 

19.1 
8.9 


2, 902 | 


inc 


| 


ho bh > O10 
WH OI bo bo 


Wi 


30, 586 | 


3, 387 | 


} 


33, 973 | 


1 Since banks were merged before Dec. 31, 1954, figures were estimated from Oct. 7, 1954, call report. 


Source: New York Clearinghouse, 
63478—55—pt. 3———_-_11 
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Beginning with the Chase National Bank, its merger into the Bank of the 
Manhattan Co., after the latter had absorbed the Bronx County Trust Co., 
raised its share of bank assets from 17 percent to 22 percent for the combined 
institution. This made the Chase Manhattan the largest bank in the East and 
in New York City, although not in the country as a whole. 

The merger of the First National Bank into the National City Bank brought 
the latter institution’s share of banking resources to over 19 percent, thus 
giving the new institution the rank of the.second largest commercial bank in 
the city. 

The merger between the Chemical Bank and the Corn Exchange Bank, which 
was the first of the 4 large mergers, occurring in October of 1954, raised the 
combined institution’s share to 8.5 percent of the city total. 

Last, the merger between Bankers Trust and Public National resulted in an 
institution accounting for 8.2 percent of total bank assets in New York City. 

Several conclusions may be drawn from these facts. First of all, the increase 
in conclusions may be drawn from these facts. First of all, the increase in 
concentration that resulted from the four mergers was measurable but it was 
far from overwhelming. It was most definite in the case of the Chase Manhattan. 
Yet it gave the combined institution, in spite of its size, not more than roughly 
one-fifth of New York City’s total bank assets. In the three other mergers, 
the increase in concentration was modest to the degree of almost passing notice. 
In brief, the impact of these mergers on concentration failed to provide the 
weight of evidence that would be needed to show that competition was being sub- 
stantially lessened in New York City. Taken by themselves, the effects of the 
four mergers on concentration furnished no clear or convincing grounds on which 
disapproval of the applications of the banks involved would become mandatory. 


Meaning of concentration ratios 


Any consideration of the concentration of assets in an important money 
market like New York City requires an appreciation of the functions of such 
a money market. The banks of any community serve its local commercial and 
consumer needs with business and personal loans, demand and savings accounts, 
and the other broad banking services. In this respect, New York does not differ 
from any other community. In addition, however, an important financial center 
like New York serves a function of providing wholesale banking in the form 
of large business credits for national and international enterprises. Such loans, 
which become bank assets, are attracted only by the adequacy of the institu- 
tions from a size standpoint to furnish the credit either by themselves or in 
association with other large financial institutions. 

In searching more deeply into the meaning of concentration ratios, the De- 
partment analyzed closely, among other things, the various activities and types 
of business done by the large commercial banks in New York City. It investi- 
gated the nature of their customers, the location of their plants and offices, their 
banking habits and their financial practices. In the course of these studies it was 
brought out that the customers of the large banks in New York City were, for 
the predominant part, national corporations. Their factories and offices were 
located in every State of the Union. Their cash balances were distributed among 
banks all over the country, especially in other financial centers which competed 
vigorously with Manhattan for a greater share of deposits and credit lines. 

Since New York City was and remains the foremost money and capital market 
in the Nation, a far greater than proportionate amount of corporate funds was 
found to flow through the large-city banks. Money was channeled here for 
purposes of investment, for the payment of taxes, and for the servicing of loans 
and other indebtedness. Correspondent relations, linking unit banks throughout 
the Nation into one great system, had the effect of bringing a substantial volume 
of interbank funds and reserves into the larger banks in the city. New York, 
it was also found, was mainly chosen as the depositary of foreigners and foreign 
banks who tended to accumulate the predominant part of their dollar balances at 
banks in lower Manhattan. 
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As a result of these forces of nationwide and international competition, the 
more the larger city banks succeeded in attracting deposits from the rest of 
the country and from all over the world, the greater became the apparent con- 
centration of banking resources. Purely local deposits were dwarfed. Whatever 
the statistics revealed, they could not properly be interpreted to mean that the 
liquid resources of the people of New York State were becoming unduly 
concentrated in the hands of a few giant banks on Wall Street. 

Concentration in other centers 

In looking for guidance in deciding what constituted excessive concentration, 
the Department examined the banking structure of 15 other major financial 
centers throughout the country. One of the chief bases for selection in these 
comparisons was the presence of a Federal Reserve Bank or branch in each 
city. Thet results of this study are shown in the chart and in table 2 which 


PERCENTAGE OF COMMERCIAL BANK ASSETS 
HELD BY LARGEST BANKS 


16 FINANCIAL CENTERS, JUNE 30,1954 


100 ——_—___—— PERCENT 
100 | . — GE 2BANKS 722 SBANKS ( 4BANKS ———~— 105, 





(Commercial Banking Institutions ) 


illustrates the proportion of commercial bank assets held by the 1, the 2, the 3, and 
the 4 largest banks in each community. Case for case, and city for city, it was 
found that the concentration of banking assets elsewhere far exceeded that in 
New York City, with the possible exception of Washington, D. C. 
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TABLE 2.—Concentration of commercial bank assets in largest 


centers, June 30, 1954 
{Amounts in millions] 
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TABLE 2.—Concentration of commercial bank assets in largest banks, 16 financial 
centers, June 30, 1954—Continued 


[Amounts in millions] 





Percent of 
total 


Boston: 


First National Bank__-. 
National Shawmut Bank 


2 largest banks 
State Street Trust Co 


3 largest banks_----.-.--- 
Second National Bank 


4 largest banks ‘ 
9 remaining banks---- ---- 


Total, all banks- -- - aeeia 7 3, 100. 0 


Chicago 
First National Bank-.--. a in le ea . 34.1 
Continental Illinois National Bank & Trust Co-.--- 2, 32.8 


2 largest banks _ - se 4 ; 5, 66.9 
Harris Trust & Savings Bank eal pcamabicnite § 8.9 
3 largest banks : into = i, 75.8 
Northern Trust Co = 8.8 
4 largest banks nimthewes 7 _ 5, 84. 6 
9 remaining banks. eines a ad ; 15.4 


TORR Me NO 6 nite ninenwancens is 8, 100. 0 
Detroit 

National Bank of Detroit... .....2--.0e<s---6-e5. aha si ; 46. ! 

Detroit Bank__._._- , 19. 


2 largest banks i ils dina dail 2, 65.9 
Manufacturers National Bank---- ; : 15.8 


3 largest banks ‘avabe ats iia i 3, 81.7 
Bank of the Commonwealth.-..-......---- i aneeiate 8.4 


f i in sn ceed cannes ow 3, 90.1 
5remaining banks en hieteadite aan e ; > 9.9 


TOtRh Bi wx cdoedaecn~ acdsee as — Setie ‘ 3, 100. 0 
Dallas “ee 
Republie National Bank -- -- ae 55 32. § 
First National Bank od 3: 


2 largest banks. - - - 
Mercantile National Bank ‘ 


3 largest banks- - _ -.-. 
Dallas National Bank... 


{ largest banks _ - 
22 remaining banks_. 


Total, all banks - 


Atlanta 
Citizens & Southern National Bank- 
First National Bank 


edie Rae Mos gc REE 


_ 2 largest banks - - - . 
rrust Company of Georgia----- 


3 largest banks _- , 
Fulton National Bank... --.. 


{ largest banks... .- 
¥ remaining banks 


lotal, all banks 





1998 ANTITRUST AND MONOPOLY PROBLEMS 


TABLE 2.—Concentration of commercial bank assets in largest banks, 16 financial 
centers, June 30, 1954—Continued 


{ Amounts in millions] 





| ee 

eas Total assets jPemeant of 
cecmuieniaelie ee 

eetiag  Sye cs 








Richmond: 
ae ae OED DEEININY SII os ide eames dcdencetscusestecns eas $209 | 31.6 
State-Planters Bank & Trust Co : 161 | 24.3 

2 largest banks_-_.-.-_.--- i veness suhuihicead 370 | 55.9 
Ee WH a GatnudusidedsdeskGoocs : i ; ‘ anata 103 | 15.5 
3 largest banks. - _- alse Ae eo ea Ree ee 473 | 71.4 
Central National Bank----_- thee 80 | 12.1 


4 largest banks | 553 83. 5 
F RO Rie oo se iia ceca ceeds bheudenbskacbeskssauranabe 109 | 16.5 


Dia ANI oon 8st se eee atacent one 662 | 100.0 
Kansas City: | 
Commerce Trust Co__.-.- me m . 494 | 34.3 
First National Bank__- : naan 279 | 19.4 
2 largest banks- 773 | 53.7 & 1. 
City National Bank & Trust Co | 228 | 15.9 Be inclu 
ne | eee inclu 
3 largest banks-_-.- - sea 1, 001 | 69.6 tion | 
Inter-State National Bank uccodontuwaecbeonte Ptah tae 78 | 5.4 of all 
——_|-—_———_ New 
4 largest banks... -.__- : a, 1, 079 75.0 2. . 
24 remaining banks..........._-- 360 | 25.0 Cher 
————— Bank 
Total, all banks t 430, | 100. .0 35 
- SS = merg 
St. Louis: 4. 
Mercantile Trust Co. _. ; 622 28.0 high. 
First National Bank | 566 | 25.5 loan 
a “ serio 
2 largest banks 0 ; oe 1, 188 } 53.5 5. 
Boatmen’s National Bank ; . : | 207 9.4 Rese! 
$$  ______ | —_—_ - “BR 
3 largest banks. -.- tees sues + : | 1, 395 2. oP 
Bank of St. Louis- -- ; 7 : sia : 122 5.5 clude 
|- - cones 
4 largest banks : sinus 8 aaa 1, 517 
24 remaining banks : : 703 
—— follev 
Total, all banks. -. --- ‘ i : ieee ; | 100.0 State 
— |= = Bank 
Baltimore: | more 
First National Bank aseeetinee 24.0 Loan 
Fidelity-Baltimore National Bank & Trust Co- 51 | 20.9 Wast 
2 largest banks E se dae 39 | 44.9 m.. 
Union Trust Co. of Maryland : Sp bees cot uGkle wee 18.5 fe Yew 
3 largest banks. - - ie oad Sudéesteexeet 5 63.4 F 
Equitable Trust Co- i : ae eee i 58 | 13.2 
iain deg 
4 largest banks : Sioa git 76.6 des} 
7 remaining banks re Ss SS tte | ' | 23.4 tern 
Total, all banks. - - Pace abbas copeRaeeesens , 199 | 100.0 & A 
——S | === thos 


Philadelphia: : hot 
Philadelphia National Bank 24.7 time 
Pennsylvania Co ‘ ; b givil 

2 largest banks. - 4. the 
Girard Trust Corn Exchange Bank.___- 5. A 
Se een in N 

3 largest banks. - _- j . , 43 cent 

Fidelity-Philadelphia Trust Co . ' 

ere 


4 largest banks. __-.- ; , 68.6 Yor] 
oe ie nin ahh acae sek hd nines aeenen 31. afer 


FUT ssi ls ee re a aa ‘ 0 City 

————_ In 
not « 
had 








ent of 
tal 


100.0 


100.0 


24.0 


Washington, D. C.: 
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Taste 2.—Concentration of commercial bank assets in largest banks, 16 financial 
centers, June 30, 1954—Continued 


[Amounts in millions] 


| Percent of 
| Total assets | total 





| 
| 


American Security & Trust Co 228 


Riggs National Bank $358 
| 

2 largest banks : 586 | 
National Bank of Washington | 117 
3 largest banks 703 | 
ee I icin cen pecepncnctgeccennasses : : | 115 


60.0 
40.0 


ha i i ei hcihnae See 4 ; 818 
15 remaining banks Bice ae eoal 544 


| 
| 
| 
} 
| 
| 


Total, all banks---.-....-- site cheatdedieeidi ale dipiieects Wab- Gubemale ‘ 1, 362 | 100.0 


EXPLANATORY NOTES 


1. New York City and Chicago include only banks in the central] reserve city district ¢ while other cities 
include all commercial banks having main offices within the city. This procedure is conservative since the 
inclusion of commercial banks outside the central district would reduce somewhat the degree of concentra- 
tion in New York City below that shown in the exhibit. The same holds for Chicago. While the inclusion 
of all commercial banks in the two cities would reduce the concentration ratio in Chicago more than in 
New York, the latter city would still have the lower ratio. 

2. Although the data referred to June 30, 1954, the New York City figures give effect to the mergers of 
Chemical-Corn Exchange, Chase-Manhattan-Bronx County Trust, National City-First National, and 
Bankers Trust-Publie National. 

3. Mergers in cities other than New York City since June 30, 1954, areexcluded.« Totheextent that such 
mergers took place, the degree of concentration in these cities, as given in the chart, would be understated. 

4. In States which permit branches outside the home office city, concentration ratios may appear relatively 
high. However, the resources of all branches are at the disposal of the main office and definitely affect the 
loan limit. This would justify the inclusion of all branches. A check discloses that these considerations 
seriously apply only to Providence, R. I., and Pittsburgh, Pa. 

: 5. Stock savings banks are classified as commercial banks, following the procedure set down by the Federal 
teserve System. 

*Both member and nonmember banks are included. 

*Private bankers and industrial banks are included. Offices of Brown Bros. Harriman & Co. were ex- 
cluded in Boston and Philadelphia, although listed in Rand-McNally, because the bulk of their business is 
concentrated in New York City. In Atlanta, Citizens & Southern National Bank was considered as an 
Atlanta bank, although its head office is in Savannah, since the bulk of its business is centered in Atlanta. 

«Mergers involving the 4 largest banks have taken place or been announced since June 30, 1954, in the 
following cities: in Pittsburgh, Colonial Trust with Fidelity Trust; Boston, Second National Bank with 
State Street Trust Co.; Dallas, National City Bank with Republic National Bank, and Dallas National 
Bank with First National Bank; Kansas City, Inter-State National Bank with First National Bank; Balti- 
more, National Marine Bank with Fidelity-Baltimore National Bank; Washington, D. C., Washington 
ae | & Trust Co. with Riggs National Bank, and Hamilton National Bank with National Bank of 

ashington. 


Sources: Rand-MecNally Bankers Directory, Final 1954 Edition; the Federal Reserve Bulletin; and the 
New York Clearing House. 


From the foregoing it clearly appeared that New York City had the least 
degree of concentration of banking assets among all of these major centers, 
despite the fact that it occupied the principal position as the national and in- 
ternational financier for the largest enterprises. 

At the time these data were compiled, the latest figures readily available were 

those of June 30, 1954. These figures, therefore, except for New York City, did 
not incorporate any of a number of mergers that have taken place in the mean- 
time. The concentration of bank assets in Washington, D. C., for example, 
giving effect to 2 recent mergers, would rise from 60 percent to 69 percent for 
the 4 largest commercial banks after a revision to bring them up-to-date. 
_ As a further attempt to be conservative in these computations, the tabulation 
in New York City was confined to the roster of banks which had offices in the 
central reserve district of lower Manhattan. Other banks in New York City 
Were not included. Savings banks, which are important competitiors in New 
York City but not existent or less important in other centers, were excluded from 
affecting the ratios. Had they been included, the differences between New York 
City and other cities would be even sharper. 

In evaluating the chart above, it should be pointed out that New York City 
not only had the lowest asset concentration among the 16 financial centers, it also 
had the largest number of institutions competing with one another. In con- 
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nection with this fact, the Department checked the postwar growth of individual 
commercial banks in New York City and found that the smaller banks on the 
average grew as fast, and sometimes faster, than the larger banks. 

This raises the question whether size alone gives necessarily a competitive ad- 
vantage under all circumstances. Some of the smaller and medium-sized banks 
in the city have expressed the belief that more modest size assures them a 
greater flexibility in management and a greater responsiveness in negotiating 
with certain classes of customers. Some institutions have taken space in news- 
papers to profess their independence and to declare proudly that they feel no 
urge to merge. Decisions as to the most economic and advantageous size, how- 
ever, are essentially management decisions. The Department believes that 
there is a place in banking for both large and small institutions, and that compe- 
tition is invigorated by their existence side by side. 


State supervisors and banking concentration 

It is sometimes intimated that such concentration of banking as exists in the 
United States today can be laid at the door of the State supervisory authorities. 
It is further suggested that an effective remedy for the situation would be to 
give greater and even overriding powers to the Federal authorities. 

The Department tested this theory, which imputes laxity to the State, against 
the facts of concentration in the 16 cities compared above. These results are 
shown in the chart below, identical with that preceding, except that the shad- 
ings of the vertical bars distinguish State chartered from national banks. Ex- 
amination of this chart made it at once clear that such problems of concentration 
as existed in various parts of the country did not come principally, let alone 
wholly, within the jurisdiction of State supervisors. 

The Department wants to emphasize the point that concentration is a ques- 
tion that conspicuously cuts across lines of supervisory authority. This fact 
is the premise for the Department’s sponsorship of a definite interagency under- 
standing between the national and State supervisory authorities. If such an 
agreement can be worked out on an interagency level, it will furnish an effective 
weapon in dealing with problems of undue banking concentration wherever they 
may arise. 

Historical background of concentration 

Concern over the recent mergers has been aroused by a widely held belief 

that banking concentration in New York City during the postwar period has been 


PERCENTAGE OF COMMERCIAL BANK ASSETS 
HELD BY LARGEST BANKS 
16 FINANCIAL CENTERS, JUNE 30,1954 
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growing by leaps and bounds. It is feared that these mergers may be changing 
the fundamental and competitive character of Manhattan’s banking structure. 

The historical record sheds a different light on these misgivings. It reveals 
that concentration in New York City, for reasons already discussed, is not a new 
incident but that the city has been living with a relatively high level of deposit 
concentration for a long period of time. For the last 20 years prior to the 
mergers, Without hardly any change, well over one-half of total deposits were 
accounted for by the 4 largest banks. As already illustrated in the intercity 
comparison above, the recent mergers raised the ratio to about 60 percent. 

The most important contributing factors to concentration in Manhattan bank- 
ing have been 2 historical episodes: the speculative combinations undertaken 
during the boom period of the 1920’s, and the shotgun mergers consummated 
during the depression. 

Going back as far as 1900, the record shows that at the turn of the century 
21 percent of deposits were accounted for by the 4 largest institutions in New 
York City. By 1915 the ratio had increased to 30 percent, a level which was 
broadly maintained until 1923. Then the big surge began. From the 31 percent 
shown in 1923 the ratio rose sharply to over 45 percent by the end of 1929, and 
again to almost 54 percent by the end of 1935. 

In the next 20 years the ratio seasawed about the 1935 level. It rose to 56 
percent in 1940, then dropped to 53 percent by the end of the war, and further 
down to 52 percent just before Korea. Immediately prior to the mergers the 
4 largest banks had 53 percent of all deposits, and, as already seen, the ratio 
stands at about 61 percent today. 

Whether in the absence of further mergers it will remuin there, rise further 
or fall to lower levels once more is difficult to predict beforehand. All these 
possibilities must be considered. But, to summarize, an historical review of 
banking concentration in New York City indicates that a relatively high degree 
of concentration has been a concomitant of Manhattan’s central role in the 
banking world. 


TABLE 3.—Deposits held by four largest banks in New York City, 1900-1954 


Four largest banks, All com- |Four largest banks, All com- 
‘ mercial mercial 


sa aioe |———___—— 


banks in 
Manhat- 
|Percent, tan ! total 
deposits 


banks in 
} Manhat- 
|Percent; tan ! total 
deposits 


Year (Dee. 31) Year (Dec. 31) | 
+} Total 


deposits 


Total 
| deposits 


Millions + 


Millions Millions Millions | 
| $345 | 20.8 $1, 659 || 1940___. 9, 871 55.6 | 17, 744 

1, 501 30.3 | 4,951 || 1945 15,903 | 52.8 | 30, 121 
1, 866 33. 3 5,607 || 1949_..__. | W735 52.1 | 24. 445 
1,951} 30.9 6, 305 || 1954 (Oct. 7)? 14, 687 52.9 | 27, 788 
4614 | 45.4 10,173 |) 1954 (adjusted) 17,391 | 60.6 | 28’ 701 
5, 845 53.6 10, 908 





1 From 1900-1915, the data include all national banks, State banks and trust companies with head offices 
in Manhattan; from 1920 on, all member banks in Manhattan. 

2 Before giving effect to the mergers cited below in footnote 3. 

3 After taking account of mergers of Chemical-Corn Exchange, Chase-Manhattan-Bronx County Trust 
Bankers Trust-Public National, and National City-First National. 

Sources: New York State Banking Department, Comptroller of the Currency, Federal Reserve Bank of 
New York, Federal Reserve Bulletins and New York Clearinghouse. 


Diversification of banking services 

There was a time when major commercial banks in New York City could 
specialize in large corporate and personal accounts, turning away borrowers 
and depositors of more modest means to seek accommodation elsewhere. In 
part, this policy stimulated the tremendous growth experienced by such insti- 
tutions aS savings banks, savings and loan associations and licensed lenders. 
In effect, as will be pointed out below, the restrictive attitude of old-time 
bankers created their own competition. 

Now, the time for narrow specialization in large accounts only has almost 
passed. While all large banking institutions in the city continue their ‘‘whole- 
sale” eredit business, the more alert institutions have come to realize the 
advantages of diversification, and have embraced retail banking. Progressive 
management has taken cognizance of the redistribution of income that has 
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occurred, and of the increasing wealth of the middle-income groups from whom 
the bulk of new bank customers are derived. Experience in New York City 
demonstrated that those banks that catered to Main Street kept better pace 
with the growth of the country than those institutions which, through default 
or by preference of management, clung to their rolltop desk traditions. 


History of personal loan departments 

Prior to 1936, commercial banks in New York State were not in a position 
to participate in direct consumer instalment lending because the maximum 
interest rate of 6 percent made it unprofitable for them to engage in this type 
of lending. In that year, however, the banking law was changed, permitting 
commercial banks to operate personal loan departments and charge as much 
as 12 percent effective interest on instalment loans. 

Since that time growth has been impressive. When the law was passed, 
only 41 State-chartered banks applied for permission to expand into retail 
banking. Today, 123 commercial banks with over 400 offices operate such 
departments. The number of loans granted rose from 16,000 to more than 
370,000 in 1952, the last year when special reports for personal loan depart- 
ments were required. The amount of such loans outstanding expanded from 
$3 million to $126 million in the same period. 

The event of consumer credit has transformed banking and brought it closer 
to the people. Advertisements in the newspapers and commercials on the radio 
and television attest vividly to the new retail consciousness of modern banking, 


Branches and retail banking 


The race for retail banking and the establishment of the necessary branch 
locations has not been equal. Some institutions were historically favored, 
having been in a position to profit, as it turned out, from the wave of mergers 
and liquidations in the thirties, when the protection of depositors of the weaker 
banks frequently required amalgamation with a stronger institution. Certain 
banks acquired virtually a citywide branch system in this fashion, as early 
as the beginning of World War II. Other large institutions, arriving at the 
retail scene later and adding branches more slowly, found themselves at a 
disadvantage in proper coverage of the broad consumer market. 

Particularly, the injunction in the New York State law against “overbanking,” 
adopted as part of the reform legislation of the thirties, prevented the kind 
of proliferation of banking offices that would have been necessary to create 
a citywide branch system for every large commercial bank in Manhattan that 
wanted such a network. Not until the injudicious, pell-mell chartering of 
banks under the “free banking’ era produced its harvest of failures in the 
thirties, did the idea impress itself, in banking as in other regulated industries, 
that competition is not the sole but only one of the criteria of the public interest. 

Consumer-minded banks, as a result of these developments, continued using 
the merger route as one means of acquiring branch outlets, otherwise difficult 
as well as costly to establish as new entities. But not until recently did large- 
scale attempts of acquiring or rounding out branch systems thrust themselves 
into the foreground of public attention as they have this year. 

In summary, retail competition in New York City has prominently featured 
the more forward-looking and generally larger institutions which have pio 
neered in more and better services for the average customer. They have taken 
a keen interest in special programs to aid small businesses, in helping the re- 
turning veteran to set up shop, and in enlisting the participation of corre- 
spondent banks in home modernization loans. These banks have blazed trails 
in consumer credit, special checking accounts, savings accounts, and in broad 
extensions of branch facilities to communities and areas which could not sup 
port their own individual banks. 


Distribution of branches 


It may be helpful at this point to consider the distribution of banking offices 
in New York City before and after the four mergers. The facts are shown 
in the accompanying chart and in table 4. Clearly, Manufacturers Trust Co., 
both before the consolidations and afterwards, ranked first as a branch bank 
in New York City. It operated 112 offices or 20 percent of the 556 commercial 
bank outlets in the 5 boroughs. This institution was not involved in the four 
most recent large mergers. 
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BANK MERGERS IN NEW YORK CITY 


EFFECT ON ASSET CONCENTRATION 
(ON DECEMBER 31,1954 BASIS) 


44 
OTHERS 


The MANHATTAN 
— 


NATIONAL CITY 
17.0% 


TaBLE 4.—Distribution of the 556 banking offices in New York City, Dee. 81, 1954 


Number of Percent of 


Bank offices ! total 


Manufacturers Trust Co- --- 


Corn Exchange Bank & Trust Co.?- 
Chemical Bank & Trust Co.?_.-- 


Chemical Corn Exchange Bank 


Bank of Manhattan Co 
Chase National Bank {teas 
Bronx County Trust Co---- 


Chase Manhattan Bank -- 


National City Bank..............-- 
First National Bank.....-----.--- 


First National City Bank- ----- 


Public National Bank & Trust Co 
Bankers Trust Co. 


Bankers Trust Co_-....------ . 
All other 


iiendaucinenidevesdbhadens 


! Limited offices are excluded. 
2 Since banks were merged before Dec. 31, 1954, figures are based on Oct. 7, 1954 data. 


Sources: Quarterly Call Reports, Dec. 31, 1954, and Federal Reserve Bank of New York. 


The Corn Exchange Bank Trust Co., prior to the 4 big mergers, had the 
second largest branch system, with 79 offices, or 14 percent of the citywide total. 
The merger into the Chemical Bank gave the combined institution 98 offices, 
or 17 percent of total outlets. Previously the Chemical Bank with almost 
3 times the assets of the Corn Exchange, had only 19 offices, or 3 percent of 
the total in New York City. 

The Chase National Bank, at the time it merged, had only 29 offices, or 5 
percent of the city total. ost of the offices were located in Manhattan. The 
merger of the Chase into the Bank of Manhattan, after the latter had acquired 
the business and branches of the Bronx County Trust Co., gave the new institu- 
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tion 96 outlets, or 17 percent of the total in New York City. In other words, 
the combined Chase-Manhattan was now in the same league as regards branch 
competition as Manufacturers Trust and Chemical-Corn. 

The case of the National City Bank was different, since its merger with the 
First National added only 1 office to the 71 offices existing previously. This 
gave the combined institution 72 offices, or 13 percent of the total in the 5 
boroughs. Clearly, branch considerations could not have been paramount in 
this merger. 

Bankers Trust Co., with regard to branch outlets, was in a similar position 
as the Chemical Bank, which it resembled in size of assets. Although having 
4 times the amount of resources of Public National Bank at its command, its 
branches numbered only 17 and were mostly acquired after the war. Public 
National, on the other hand, with only 1.7 percent of the city’s banking assets, 
had established 25 offices. The merger between Bankers Trust and Public 
National brought the number of offices of the combined institution to 42, or 
7 percent of the citywide total. 

By virtue of these amalgamations, there are at present 5 branch banks in 
New York City which are able to compete on a citywide basis, as against only 
4 such networks previously. The other 49 banking institutions, accounting for 
10 percent of total assets, share 136 offices, or about one-quarter of the total 
in New York City between them. 

Ioan limits 

Among the important factors in several of these mergers was the question 
of loan iimits. Commercial-bank lending has come under stiff competitive 
pressure from nonbank lenders such as insurance companies, investment bankers, 
and even pension trusts. These lenders have strengthened their competitive 
power because they have kept better pace in size and loan limits with the growth 
of the large corporations than have commercial banks. 

For some time it has been apparent that in the strong rivalry for the larger 
medium-term loans between the New York City banks and the large insurance 
companies, the latter have an edge because of their more generous lending 
limits. Further, investment bankers have an extremely active and successful, 
particularly in times of low interest rates, in persuading large corporations to 
meet their financial needs through the issue of long-term bonds or debentures, 
At times of buoyant stock prices investment bankers have brought a great number 
o! corporations to market to issue new equities. In practice, all these financial 
operations constituted an alternative to, or means of repayment of, bank loans. 

Loan limits of banks chartered by New York State are based on their capital, 
surplus, and undivided profits. Under present statutes, no bank can lend more 
than 10 percent of the total of such capital accounts to any one nongovernmental 
borrower on an unsecured basis. While the number of banks can get together 
vnd pool resources to accommodate one large borrower, the method is cum- 
bersome and may not suit the preferences of the prospective client. There is 
little doubt that the arising of loan limits of the Chase Manhattan Bank by 
42 percent, or from $55 million to $50 million, will sharpen competition in the 
national credit market. 


Loan limits and industrial growth 


Between 1939 and 1954, the loan limits of the Chase National had been 
growing by about 75 percent, prior to the merger with the Bank of Manhattan. 
To set the growth of these lending limits into perspective, table 5 lists the 
expansion in assets of a sample of large, well-known corporations. Paren- 
thetically, in making a selection of firms it was difficult to find any with a 
rate of growth not in excess of that shown by the lending limits of New York 
City banks. 

A recognized authority on the subject of big business estimated in a recent 
study that the 100 largest industrial corporations expanded their assets by 160 
percent between 1929 and 1948.7 In the same period the maximum loan limit 
of banks in New York City rose by only about 70 percent. This further serves 
to document the lag in the ability of New York City banks to finance large 
corporate enterprises, their long-standing specialty. The potential borrowing 
needs of such customers, as indicated by growth in total assets, generally has 
left loan limits far behind. 


A. D. H. Kaplan, Big Enterprise in a Competitive System, Brookings Institution (1954). 
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Competition of New York City with other cities 

For some time, the financial press has prominently carried stories dealing 
with the decline of New York City as a financial center. The point has been 
made that banks in New York City are losing out in the competitive race for 
the business of national corporations largely, so the theory goes, because the 
financial center of gravity is shifting toward the West. 


TABLE 5.—Growth of selected large corporations, 1939-53 


{Amounts in millions] 


Total assets 


Dee. 31, Dee. 31, Percent 
1939 ! 1953 ! increase 


IBM Corp...--.-- ea sie ¢ $520 
American Cyanamid_ aide ned | 443 
General Electric. - ----- ‘ , 697 
Aluminum Corporation of America- ae 906 
Union Carbide i a 337 ,191 
General DRM cinnddinchuns coentne 405 
Procter & Gamble__.......-.-.-.. 

Montgomery Ward_._----- 

American Tobacco 

Tex iS Co — 

U.S. Rubber - 

Standard Oil (New Jersey) 

Inland Steel Sah 

DuPont nd 

Eastman Kodak 

U.S. Steel 





1 Or nearest date available. 


Source: Moody’s Industrial Manual. 


These obituaries of New York City as the Nation’s banker are exaggerated. 
Still, it is patent that many parts of the Nation have been expanding faster than 
the already densely populated East. The money supply has tended to redistribute 
itself in the same pattern, so that banks in western financial centers have grown 
faster, sometimes spectacularly faster, than banks in Manhattan. To maintain 
their competitive advantage, banks in New York City have been leaving no stone 
unturned, as will be shown below, whether it is in offering the most favorable 
rates on loans, furnishing additional and better services, cutting internal expenses 
or seeking the efficiencies of large-scale operation, mechanization and now 
automation. 

Differences in growth of individual institutions and groups of banks in various 
financial centers have spurred competition between them. From the end of World 
War II to 1954, as the chart and table 6 indicate, member banks in New York 
City added to their deposits by 14 percent. By contrast, member banks in other 
large cities were able to expand deposits by as much as 36 percent, or two and 
one-half times the rate of New York City. 

Only time will tell whether this gap will close or will tend to widen. But 
whatever happens, competition for loans and deposits between individual banks 
and between banks in different cities will importantly influence the outcome. 
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RELATIVE GROWTH IN TOTAL DEPOSITS 
MEMBER BANKS IN N.Y.CITY 


AND OTHER LARGE CITIES 
DECEMBER 31,1946-1954 


OTHER 
LARGE CITIES 


0 
1946 1954 


TaBLeE 6.—Relative growth in total deposits of member banks, New York City 
and other large cities, 1946-54 


[Amounts in millions] 


| Total deposits | Increase 


Dec, 31, 1946 


New York City ! 
Chicago ! 5, 905 
Reserve city member banks 44, 477 


Total, outside New York City. .......-.- 50, 382 


| 
1 Central reserve city members only. 
Source: Federal Reserve Bulletin. 


Interest rates on loans 


Perhaps the oldest test of the existence of monopoly and the absence of com- 
petition is whether the seller charges an excessive price for his goods or services. 
This test, although not conclusive by itself, carries considerable weight. The 
intense competition between banks in New York City and elsewhere for large, 
national borrowers is nowhere better exemplified than in short-term interest 
rates on bank loans. The chart and table 7, based on data compiled by the 
Board of Governors of the Federal Reserve System, show that interest rates on 
bank loans in New York City are definitely lower than those in the other finan- 
cial centers of the country. In fact since 1939, throughout their dramatic war 
and postwar history, interest rates charged by banks in New York City have been 
lower than comparable rates elsewhere at every step along the way. 

This rate competition and its benefits do not extend only to large borrowers, 
who find the welcome mat out at virtually every major bank in the country. 
Competition in banking in New York City reaches right down to the small, local 
businessman whose needs may run to only between $1,000 and $10,000. The chart 
and table 8 show that, regardless of the size of loan under consideration, rates 
charged by banks in New York City are measurably lower than those elsewhere. 


1939 !. 
1940_. 
1941_. 
1942__ 
1943__ 
1944__ 
1945__ 
1946_.. 
1947__ 
1948— 
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These data, also gathered by the Federal Reserve, refer to year-end 1954, but 
similar statistics have been compiled by this agency for the last 6 years. Com- 
petition between large New York City banks in the vital area of loan rates is 
vigorous. Indeed, rather than loan rates being the highest that traffic will bear, 
they are the lowest that the banks can bear and still stay in business. 


AVERAGE BANK RATES ON SHORT-TERM LOANS 
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TABLE 7.—Average bank rates on short-term loans, selected cities, 1939-54 


[Percent per annum] 


| 7 North- | 11 South- | | New | 7 North- | 11 South- 
ern and | ern and l York ern and | ern and 
Eastern | western | City | Eastern | Western 
| cities : cities | cities 

| 


cities 


1950—September.._| 2. 32 2. 63 | 3.13 
December-..__| 51 | 2. 87 | 3. 28 
1951— March. 74 | 3. 02 3. 42 
June. ‘ 78 | 3. 04 3. 52 
September. 79 | 3. 06 | 3. 47 
December 01 3. 23 3. 67 
| 1952— March 23 3.47 3.79 
IRL... (ces | June. 27 | 3. 46 | 3. 90 
1947__. ood | September- 29 3. 44 3. 84 
1948—March__. +, Select wt December-__. 33 3. 49 3. 84 
June. a 92 || 1953—March- 31 3. 50 3. 90 
September-__| 01 June. 52 | 3.71 | . 05 
December. - 02 || September-_- 52 3.71 10 
~March. 12 December - - - - 51 3.79 .10 
June. 17 || 1954—March- 50 3.74 03 
September- 07 June. 34 3. 61 | 3. 98 
December.__. 03 September. 29 3. 57 | 3. 95 
-March. | 12 December... 30 | 3. 55 | 3. 90 
Jens LI 22 
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' From 1939 to 1947, inclusive, the data represent annual weighted averages for all sizes of loans. 
Sources; 1939-48, Federal Reserve Bulletin, March 1949, p. 233. 1949-54, Federal Reserve Bulletins. 
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AVERAGE BANK RATES ON SHORT TERM LOANS 
SELECTED CITIES 


DECEMBER 1954 
PER CENT PER ANNUM 
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TABLE 8.—Average bank rates on short-term loans—selected cities, December 
1954 


raw Wark Cite! 7 northern and | 11 southern and 
Size of loans New York City} ‘eastern cities | western cities 





—|— 
Percent per Percent per Percent per 
$1 So nats annum annum 

,000 to $10,000. ; aoe 4. 66 | 4.99 | 
$10,000 to $100,000- ee = gee degen et se £ 31 | 
$100,000 to $200,000 | 
$200,000 and over a4. Pe. 





Source: Federal Reserve Bulletin, March 1955, p. 297. 


Rates of profit 

A second important test of the existence and effectiveness of monopoly and 
lack of competition lies in the level of profits. The final goal of all monopolies 
is high and even excessive returns on investment. While such abnormal profits 
and monopoly are not inevitably twins, the absence of such raises a pre- 
sumption that effective competition probably prevails. 

How high are profits of banks in New York City? The Department for some 
time has recognized that the return on bank capital throughout the State, but 
particularly in New York City, has been inadequate. As table 9 indicates, 
bank earnings throughout the postwar period have been less here than at 
banking institutions elsewhere. An important reason was the competitively 
low loan rates, commented upon previously. Furthermore, profit rates were 
less by comparison with other major industries. 
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Discounts from book values 

As a direct result of these unsatisfactory earnings, bank shares until recently 
were selling in the market at appreciable discounts from book values. This 
problem, in fact, found recognition in the staff report submitted to the chair- 


man of this committee in 1952.” 


TABLE 9.—Net profit rates of leading corporations, 1953 and 1954 * 


1953 


Percent 


Manufacturing. _-__._.-.-- : wR Se Buick will - 12. 
Public utilities - ..____- sad sd pie tprwtictlh sa angie 9. : 
Sales finance cost-__-.-.-- 

Real estate --.....- : 

All member banks outside New York City central reserve district 

New York City central reserve city members... ts 


The data represent net profits as a percentage of total capital accounts. 
Not available, 


Sources: First National City Bank Monthly Letter, April 1955, and Federal Reserve Bulletin, May 1954. 


The discount situation made it very difficult for banks to raise new capital 
when needed. In addition, discounts led bank stockholders who wanted to 
recapture their investment at a fair price to arrange for a merger with an- 
other bank. Plainly, such owners were able to realize more by merging or 
liquidating their institution than they could by throwing their stock, at a lower 
figure, on the open market. 

It must be stated as a fact that mergers and merger rumors of recent years 
have been of great influence in wiping out discounts on bank stocks. But, 
clearly, a business which the free market appraises higher dead than alive is 
not in a healthy condition. If a merger promises to lead the way back to 
health, without otherwise injuring the public interest, legitimate grounds for 
supervisory approval exist. 


Capital position 

The unsatisfactory return on bank investments can be traced, in part, to the 
relatively generous capital cushion provided for depositors and trust customers 
by New York City banks. This is clearly shown in table 10. If the department 
ever wanted to have the banks stint on private capital, letting them lean instead 
more heavily on direct or implied Government insurance and guaranties, rates 
of earnings could be improved. Such a solution to the earnings problem, how- 
ever, goes counter to the convictions and tradition of the department. Banks 
today are by no means overcapitalized. On the contrary, the history of capital 
ratios for the last 50 years is a history of almost continuous long-term decline. 


TABLE 10.—Capital accounts as a ratio of average assets, member banka, 
1946-54 


New York | Reserve city 
City central member 
reserve banks 





Year: Percent Percent 


1946 
1947 
1948 
1949_ 
1950 
1951 
1952 
1953 
1954 ! 


Inawoorero 


90 90 90 90 Ge ge ge Ge ~I 
enw NwNwNw Oe se 


Q-~ 





! Preliminary. 
Source: Federal Reserve Bulletin, May issues. 


2 Bank Mergers and Concentration of Banking Facilities, stac report to Subcommittee No. 
5 of the Committee on the Judiciary, House of Representatives, 82d Cong., 2d sess ( Wash- 


ington, 1952). 
63478—55—pt. 3 12 
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The emphasis in improving rates of return belongs on making the investment 
in banking pay better by opening up new fields of usefulness and by increasing 
efficiency. The large mergers in New York City promise to have that effect. 


Lower costs in New York City 

The lower profits reported by banks in New York City, due chiefly to com- 
petitively low interest rates and generous capital investments, occurred despite 
the fact that operating costs were lower here than at banks in large cities else- 
where. As table 11 reveals, banks in the central reserve district of New York 
City had significantly lower expenses per average dollar of assets than other 
reserve city banks in every year since 1946. 

To what extent these differences in expenses can be attributed to efficiency, 
or to economies of size, or to the type of business done by the various banks, 
cannot be simply inferred from the expense statistics alone. In the context 
of other findings, however, the Department believes that these figures attest the 
drive for more efficient operations which lies behind much of the recent merger 
activity among commercial banks in New York City. 


TABLE 11.—Operating erpense as a ratio of average assets, member banks, 
1946-54 





New York | Reserve city 
City central member 
reserve banks 


Percent 


0. 83 
1.00 
1.05 
1.08 
1.12 
1.18 
1. 25 
1.39 
1.38 


ha 


BsQuesses 


1 Preliminary. 
Source: Federal Reserve bulletins, May issues. 


Competition from other financial institutions 

In supplying the deposit, saving, and borrowing needs of the people of the 
city and the State of New York, commercial banks are in strong competition 
with other types of financial institutions. Over the last 15 years, these other 
institutions have been able to attract liquid funds to themselves at a faster rate 
than have commercial banks. The competitive struggle of commercial banks for 
their share of the supply of funds is indicated in the chart and in table 12. 
Fastest of all has been the growth of savings and loan associations and credit 
unions. The former expanded by 5% times since 1940 and the latter by 5 times. 
Savings banks, insurance companies, and licensed lenders have multiplied their 
assets by about 214 times. At the bottom of the list were commercial banks, 
which did not even double their assets during this 15-year period. 
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RELATIVE GROWTH IN ASSETS 
oF 
FINANCIAL INSTITUTIONS IN NLY.STATE 


DEC. 31,1940 TO 1954 
PERCENT 
soo 


SAVINGS & LOAW 
ASSOCIATIONS 





CREDIT UNIONS 














1940 


3 December 31,1954 or latest available 
TABLE 12.—Growth in assets of financial institutions in New York State, 1940-54 
| ] 
Total assets (amounts in 
millions) 
Type of institution aie 


| 
Dec. 31, 1940 Dec. 31, 1954 


Commercial banks: | 
State chartered ! $14, 822 $25, 325 
National banks 9, 237 | 16, 615 


24, 059 | 41, 940 | 


Percent 
increase 





Licensed lenders 78 | 2199 
Life insurance companies ? | 470, 000 


Savings banks . 5, 17, 165 165. 6 








Credit unions: | oad on 
State 6 3! 37. 
Federal Z 9 | 87 866. 7 





125 | 400. 0 


Savings and loan associations: | 
ne a inlenliniadapainiaieia . } 917 | 243.4 
i a, os iad nici wcbnactintin ks ante naahlaikt ia 181 1, 567 | 765. 7 


Teac eet ans hie : 448 | 2, 484 454.5 








1 Includes State banks, trust companies, industrial banks, and private bankers. 

3 Estimated on basis of Sept. 30, 1954 data, the latest available. The estimate was derived by assuming 
the same proportion of loans to assets on Sept. 30, 1954 as existed Dec. 31, 1953. Loans outstanding as of 
Sept 30, 1954 are available, while assets are not. 
ve ™ data represent total admitted assets of all life-insurance companies licensed to do business in New 

ork State. 

* Estimated. 

5 As of Sept. 30, 1954. Year-end data not yet available. 


Sources: 

Commercial banks: Quarterly reports; Federal Reserve Bank of New York. 

Licensed lenders: Annual reports, 1940 and 1954. 

Insurance companies: New York State Insurance Department reports. 

Savings banks: Annual report, 1940, Quarterly Call Report, 1954. 

Credit unions: Annual report, 1940; U. S. Department of Health, Education, and Welfare. 

Savings and loan associations: Annual report, 1940, Quarterly Call Report, 1954; Federal Home Loan 
Bank of New York. 
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Competition for deposits 

The rivalry for the banking and savings patronage of New Yorkers can be 
presented from a somewhat different viewpoint, by comparing the number of 
accounts and the corresponding amount of deposits that were gained by various 
banking organizations since 1940. 

Here, also, savings and loan associations were out front, trebling their number 
of share accounts. Credit unions came next, with twice the number of accounts 
at the end of 1954 compared with the prewar period. Closely following in third 
place, however, was the number of demand deposits at commercial banks, which 
also almost doubled. 

The lowest rate of expansion in number of accounts was shown by savings 
banks and by special interest accounts of commercial banks, both revealing 
relatively little growth. In brief, banks demonstrated no notable tendency 
during this period to preempt the deposit or savings function to the exclusion 
of competitors. 

Increased competition for savings 

The relationship between banks and their customers is a dual one. As borrow- 
ers, people want to obtain the lowest interest rate available. As suppliers of 
tunds and savings, they want the highest rate which a free market will allow. 
During the postwar period, the Department has taken a series of steps to permit 
the competition for savings to assert itself more freely. Although this action 
related primarily to savings banks, the repercussions were soon felt among 
commercial banks and other institutions accepting liquid savings. 


RELATIVE GROWTH IN DEPOSITS 


FINANCIAL INSTITUTIONS IN N.Y. STATE 


DEC. 31,1940-1954 
NUMBER OF ACCOUNTS an AMOUNT OF DEPOSITS 
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TABLE 13.—Growth in number of accounts and deposits of financial institutions 
in New York State, 1940-54 


Number of accounts Amount of deposits or shares 
(thousands) (millions) 


Type of institution and account eal cnet 


Dec. 31, | Dee. 31, | Percent 31, | Dee. 3!, | Percent 
1940 1954 increase 1954 increase 


Commercial banks (State-chartered 
only): ! 
Demand ? 
Special interest 3 
Savings banks, regular 4 


Credit unions (total members): 
State. . 
Federal 
Total. 
Savings and loan associations (nonborrow - 
ing members): 6 
St a 326 
Federal é 200 936 368. 


Total__. . ; 526 1, 599 204.0 | 35 2, 207 521 


! Includes State banks, trust companies, industriaJ banks, and private bankers. National-bank data on 
number of accounts and on amount of special interest deposits not available. 

4 Accounts of individuals, partnerships, and corporations. 

} Excludes club, commercial, governmental, and interbank time accounts. 

4 Excludes schoo] and club accounts. Payrol] accounts are included. 

’ June 30, 1954, data, latest available. 

¢ Free shares only. 

7 Sept. 30, 1954, data, Jatest available. 

Sources: 

Commercial banks: Quarterly reports. 

Savings banks: Quarterly report and 1940 annual report. 

Savings and loan associations: State: 1940 and 1954 annual reports; Federal: Federal Home Loan Bank 
of New York, 2 

Credit unions: State: 1940 and 1954 annual reports; Federal: U. 8. Department of Health, Education 
and Welfare. 


At the beginning of 1952, the Banking Board raised the dividend ceiling of 
savings banks from 2 to 24% percent, and 2 years later, in October of 1953, lifted 
it entirely. The purpose was to remove the shackles on competition that were 
imposed during the emergency conditions of the thirties when institutions had 
to bear heavy losses and were collectively unable to maintain dividends at the 
often excessive rates to which intense competition had driven them. In view of 
the postwar improvements in the real-estate market and the resulting better- 
ment in earning capacity, the Department wanted to give a spur to savings bank 
management to participate more fully in mortgage lending and to pass on to 
their depositors a greater reward for saving. The response in the competition 
for the savings dollar was immediate, as can be briefly summed up in certain 
key statisties. 

In 1951, before the Department had taken any action, savings banks almost 
without exception paid at a rate of 2 percent. Today, over one-third of all 
savings banks in New York State pay a dividend rate of 2% percent, including 
extra dividends in a few cases. Virtually all of the rest pay dividends of 2% 
pereent. 

The competitive effect of these higher rates was speedily transmitted to com- 
mercial banks handling thrift deposits. In 1951, three-quarters of all State- 
chartered commercial banks were paying 1 percent or less on special interest 
accounts and only one-quarter paid as much as 1% percent or even 2 percent. 
At present, almost two-thirds of State-chartered commercial banks pay their 
thrift customers 2 percent or more, and less than one-quarter still maintain a 
rate of 1 percent or less. 

Significantly, throughout this period the higher rates were adopted most 
quickly and most widely by institutions in New York City, which commercial 
banks or savings banks were involved. This accords with the accepted concinu- 
sion among students of banking that competition in the metropolis is the keenest 
and most effective in the State. 
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Competition for the supply of corporate funds 

The large corporation of today occupies a highly independent position in 
regard to bank loans. As a result, the banking industry competes vigorously 
for the opportunity of supplying funds for corporate expansion. 

Between 1939 and 1953, as the chart and table 14 illustrate, bank loans pro- 
vided barely 3 percent of all sources of funds tapped by 300 large corporations 
in selected industries. The virtual autonomy of these firms was underlined by 
the fact that internal sources of funds, such as depreciation reserves, retained 
profits and tax accruals, provided almost three-quarters of total financial require- 
ments, Mortgages, bonds, and capital stock, the primary domain of investment 
bankers, accounted for 16 percent, or over 5 times the amount of funds that banks 
were asked to provide. Clearly, the large corporation is able to call the tune in 
the matter of banking accommodation. And to repeat, it is precisely the large 
corporations on which the big New York City banks historically depend for the 
bulk of their business. 


SOURCES OF FUNDS 


300 LARGE CORPORATIONS 
IN SELECTED INDUSTRIES 


1939 THROUGH 1953 





TABLE 14.—Sources of funds, 300 large corporations in selected industries, 1939-53 


{Amounts in millions] 


. Percent of 
Account | Amount total 

Depreciation, depletion, and amortization..............-.-..---------------- $39, 243 30. 3 
I vce nati unintche etiam eabamteet a ee oe ees 38, 598 29.7 
De 5), eee ee | eee ee 14, 020 10.8 
peoremeees, Doms, NG Other TAD Is. 5. oe cco n won eee cecscaweccsbcnee 13, 130 10.1 
CRIN = eas aoe pile niiSbhncd vodbudl ca dae, at ok 7,617 5.9 
ON ree a ie aa ON eee a eee Seal 3, 694 2.8 
a  crintninte i vtoeeeticodccanh bocakesn tee eekboeedsenant gedacaniean 13, 563 10.4 

ites sss debi ctniteneadyeeanidies Jabalistth pital Mie ties | 129, 865 100.0 





Fy na here any category was negative in any year, it was disregarded as a source of funds for purposes 
of this study. 


Sources: Federal Reserve Board of Governors, Financial Data for 300 Large Corporations—Special 
Tabulations; and Financing of Large Corporations in 1953, Federal Reserve Bulletin, August 1954. 


Competition for consumer loans 

Faced by the growing independence of corporations and by the bargain-base- 
ment interest rates emerging in an intensely competitive money market, banks 
in New York City, and throughout New York State, have been reaching out for 
direct consumer installment credit. No longer do banks confine themselves to 
wholesaling such credit to retail lenders, such as stores and finance companies. 
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While commercial banks show considerable progress in making the field of 
consumer installment credit their own, they face vigorous and well-entrenched 
competition. At present, commercial banks in New York State accounts for less 
than one-third of direct consumer installment paper, as illustrated in the chart 
and in table 15. By far the greatest part of consumer credit is originated by 
the retailers themselves, who then turn much of this paper over to banks and 
other financial institutions in the secondary market. Licensed lenders, including 
finance companies, account for less than 7 percent of direct consumer installment 
credit and credit unions originate less than 3 percent. 

The department has taken a great interest in fostering competition in consumer 
installment credit in New York State. In a recent case in an upstate community 
where collusion in rate setting was suspected, the department defended in court 
its efforts te keep interest rates of licensed lenders competitively low. The de- 
partment’s plea was upheld. 

The department’s philosophy is clearly stated in its brief: 

“* * * the petitioners * * * have chosen a monopolistic maximum rate, which 
is contrary to the public interest, so that it is contrary to the convenience and 
advantage of the area to be served to deny the application of an applicant who 
has established a business policy of charging less than the maximum rate and 
who has stated an intention of continuing that practice, all as contemplated by 
law. 

“* * * the superintendent of banks and the banking department have given 
primary consideration to the end of securing for * * * people of modest 
means * * * the lowest possible rates upon loans as are consistent with the re- 
turn of a fair profit * * * .” 


DIRECT CONSUMER INSTALMENT LOANS 
OUTSTANDING 


MAJOR SOURCES IN NEW YORK STATE 
DECEMBER 31,1954 


CREDIT UNIONS 
LICENSED LENDERS & a7* 


COMMERCIAL, «RETAIL 
29.4% mee ‘FINANCING 
y 161.2% 
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TABLE 15.—Direct consumer installment credit outstanding, major sources in New 
York State, Dec. 31, 1954 


Amount (in Percent of 


s 2 enea 
“vere millions) | total 


Financed by retailer... ‘ : | 1 $1,818 | 
Commercial banks (National and State chartered) 2 871 
Licensed lenders i wh i 198 
Credit unions (Federal and State) --- or bit ‘ , 80 | 


Total - 


1 Estimate of paper originated by retail outlets. ; 
2 Estimate based on study by New York State banking Department. 


Sources: 
Retail financing— Member Bank Call Report, Oct. 7, 1954; Federal Reserve Bulletin, February 1955; 
Survey of Current Business, Angust 1954. 
Commercial banks— Member Bank Call Report, Oct. 7, 1954; Special Questionnaire on Installment 
Lending June 30, 1953 by New York State Banking Department. 
Licensed lenders—Dec. 31, 1954 report. . 
Credit unions—Dee. 31, 1954 report and U. 8. Department of Health, Education, and Welfare. 


Further, the Department for several years, beginning in 1940, sponsored legis- 
lation to reduce rates charged by licensed lenders. Part of a recommendation 
just made in 1946, was adopted in 1949 when the legislature raised the loan limit 
from $300 to $500, but in the process limited the maximum rate on the excess to 
1% percent per month. 


Competition for real estate mortgages 


Still another illustration of competition in the various fields of banking lies 
in real estate mortgages. Confining the discussion to properties located within 
New York State, the chart and table 16 indicate that savings banks furnished 
over one-half of all mortgage money outstanding at year end, while savings and 
loan associations supplied 17 percent and life insurance companies 15 percent. 
Commercial banks were fourth, accounting for less than 14 percent of such mort- 
gages outstanding. Clearly, the banks faced formidable competition in the field 
of real estate lending. 


REAL ESTATE MORTGAGES 
HELD BY MAJOR FINANCIAL INSTITUTIONS 
IN N.Y. STATE 


ON PROPERTIES WITHIN THE STATE 
DEC. 31,1954 


SAVINGS 
BANKS 
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TABLE 16.—Mortgages held by major financial institutions in New York State, 
properties located within the State,’ Dec. 31, 1954 


{In millions} 





Percent of 
total 


Type of institution Amount 





State chartered ? 


' 
Commercial banks: 
National banks.....-......--...-. elk thin oss teealy apade neta cka dian J | 

| 


Life insurance companies 
Savings and loan associations: 


Federal 





1 For commercial banks and savings and loan associations, these data represent total mortgage holdings 
since breakdown on location of property is not available. Holdings outside of New York State in these 
institutions are not very extensive. 

2 Includes State banks, trust companies, industrial banks and private bankers. 

3 Latest available date Oct. 7, 1954. 

4 Latest data available on Sept. 30, 1954 call report. 

Sources: Commercial banks, quarterly report and Federal Reserve Bank of New York; life insurance 
companies, Institute of Life Insurance, ‘‘The Tally,’’ September 1954; savings and loan associations, Sav- 
ings and Loan Division and Federal Home Loan Bank of New York; savings banks, Sept. 30, 1954 report, 


Part II 
Yardsticks of the public interest in mergers 

Each application for a merger submitted to the Department receives the closest 
scrutiny of the bank examiners, division heads and the superintendent’s office. 
In the course of these investigations, a series of tests have been developed which 
a proposed merger must meet before being approved. These tests serve as an 
explicit guide to policy, and are in addition to such procedural and technical 
rules concerning a merger or acquisition of assets as the applicable State and 
Federal statutes may prescribe in each case. 

From the standpoint of the Department's tests, mergers fall into two broad 
classes : those that tend to advance the public interest, and those that may injure 
it. Leaving complicating factors aside, one may state that mergers in the field 
of banking are beneficial when the factors listed below are dominant. 


Mergers of benefit to the public 

1. The bank being absorbed is one that has grown stagnant and has failed to 
continue providing the community with a full line of banking services. The loca- 
tion is taken over, or a more convenient location is being established, by a pro- 
gressive successor institution. 

For example, a stagnant bank is one that invests almost exclusively in rela- 
tively riskless Government bonds, refusing to make productive loans to local 
businesses and failing to support commercial and home building through mortgage 
loans. Such a bank also typically refuses to encourage savings accounts. 
Clearly, a merger with a more alert institution would be of benefit all around. 

2. A variety of new services would be offered by the merging institution which 
the old absorbed bank was not in a position to make available to the public. An 
example would be a bank lacking a personal loan department or a trust depart- 
ment. A merger with an institution able to provide these services might widen 
the functions of the bank in the community. 

3. In the absence of a merger, the absorbed institution would close its doors 
and liquidate. 

One instance would be a distress situation with a bank’s capital impaired 
through losses or through a serious defalcation. Another case would be that of 

bank where aging owners neglected to provide for management succession, or 
where the major shareholders wanted to liquidate their investment but were 
unable to find a market for their stock at a fair price. A merger would keep the 
banking facilities alive. 

4. Efficiency will be increased, costs reduced, and better service provided to 
the public as a result of the merger. 
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This case applies most clearly to banks in the smallest size category where 
institutions frequently are barely able to survive. Costs of operating such a bank 
as a branch of another institution may be materially lower and enable the new 
institution to offer better and wider service. 

5. The capital position, and hence the safety of depositors in the absorbed bank 
would be improved, without impairing the soundness of the merging institution. 

An example would be the takeover of a bank that has slipped into a weak 
capital position over the years because of poor Management and an excess of 
substandard assets. 

6. The raising ol loan limits would permit the merging bank to accommodate 
business better, and put it in a more competitive position with other lenders, 
This case has already been discussed above. 


Mergers injurious to the public interest 

Few merger propositions come solely under any single one of the Department’s 
battery of tests. However, mergers may prominently feature one of the follow- 
ing elements, and thus be deemed injurious to the public interest. Such merger 
applications call for disapproval. 

1. The capital position of the consolidated institution would be weakened 
because of an excessive cash payout to the stockholders of the absorbed bank. 

An example would be a plan by the merging bank to pay an unusually large 
premium out of capital to the owners of the institution to be acquired. 

2. The purpose, or the result, of the merger would be a substantial lessening 
of competition in the banking business of the community or trade area. 

An example would be the merger between two important banks situated within 
an area of effective bank competition, merely for the sake of size or for the sole 
control of commercial banking facilities. 

3. The public’s choice of banking facilities would be reduced to an important 
extent, without major countervailing benefits. 

An example would be a proposed merger between two institutions having a 
considerable number of branch locations in common. The combination of the 
two banks would lead to a widespread closing of overlapping offices, thus elim- 
inating competition between them. 

4. The only worthwhile benefits would accrue to the speculative interests that 
brought the merger about. 

A case would be an amalgamation arranged solely by and for the benefit of 
speculators purchasing bank stocks at a discount. The purpose of these in- 
vestors in banks would be to liquidate their victims as separate entities, thereby 
profiting on the difference between book value and market price of their share 
holdings. 


Effect of postwar mergers on facilities 


The experience of the Department during the postwar years has been that 
few if any bank mergers resulted in a diminution of service. The postwar years 
witnessed a net increase of 142 State-chartered and 33 nationally chartered com- 
mercial banking offices, a gain of 13 percent. Population has in the meantime in- 
creased by only about 10 percent. 

During the years 1946 through 1954, there were 95 mergers involving State 
banks before the Department. Nassau, Suffolk, and Westchester Counties ac- 
counted for 26 mergers, or 27 percent of the total, Buffalo and Rochester for 
24, or 25 percent, and New York City for 17 or 18 percent. The rest of the 
mergers were spread over other areas of the State. 

It is interesting to note that 71 mergers, or three-quarters of the total took 
place between banks in different communities. These banks were not in direct 
competition with each other to any appreciable extent. 

Of the 24 mergers between banks in the same locality, 17 were in New York 
City where competition is of the keenest, as has already been shown. There 
remain seven instances of banks merging in the same community, involving 
possibly a certain lessening of competition, but other factors favorable to the 
public interest led the Department to approve the mergers. 
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Mergers and bank capital 

The Department has long been strongly opposed to mergers that result in 
a weakening of the capital structure of the banking system. In all merger pro- 
posals coming up for approval the effect on capital is given the closest scrutiny, 
and it is well understood that no merger that might materially reduce the safety 
of depository funds has any chance of approval. 

On the subject of speculative mergers, the department has taken a determined 
and adverse stand, attacking such mergers publicly in strong language. In a 
speech of January 21, 1952, former Superintendent Lyon castigated “speculative 
capital that swoops down on its prey, strikes and, quickly profiteering, is on its 
way again.” The continuing policy of the department on speculative mergers 
is summed up in another statement contained in the same speech that “banks 
were not chartered to create opportunities for windfall! profits.” 


Part III 


Application of the Department’s yardsticks 

It remains to apply the yardsticks that have been developed by the Department 
to the two outstanding merger proposals that were approved in the spring of 
1955. While the broad economic principles and the business background for the 
decision to approve these consolidations is fully set out in the first part of the 
statement, it would seem useful to add specific detail to illustrate matters that 
were relevant in each of these two cases and made each application unique. 


THE CHASE MANHATTAN MERGER 


The following were the dominant considerations at the time of approving the 
merger of the Chase National Bank and the Bank of Manhattan Co. 

1, The merger would create a new fifth citywide branch banking system to 
compete with the four such systems in operation. In number of offices, the new 
Chase Manhattan would rank third among branch banks. 

2. No substantial lessening of competition would occur among existing bank- 
ing offices. Chase branches were almost all located in the densely populated Bor- 
ough of Manhattan while branches of the Bank of Manhattan were concentrated 
in Queens, with a lesser number dispersed through Manhattan, Brooklyn, and the 
Bronx. 

3. The new maximum loan limit would be materially raised above the present 
limits of either bank alone. A subsidiary consideration was that the capital base 
under New York State law would increase the Chase’s lending power consider- 
ably, even apart from the merger of the Manhattan. 

4. Operating efficiency was likely to be improved as a result of the merger. 
Data indicated that Chase was a more efficient institution than either the Bank 
of Manhattan or the average of the larger banks chartered by New York State. 

5. In type of business done and customers served, the two banks would largely 
complement each other. The Chase typically served larger borrowers than did 
the Manhattan. 


Detailed information 

1. Branches.—The Chase listed 29 banking offices* and Bank of Manhattan, 
with Bronx County’s offices included, operated 67. Thus, before the merger, 
Chase ranked a poor fifth among city branch banking systems and Manhattan 
ranked fourth, either with or without Bronx County. The merger would raise 
the new institution to third place, with a maximum number of 96 offices. Thus, 
the Chase Manhattan would lie between Chemical Corn’s 98 offices and National 


* Strictly speaking, Chase would have 28 offices on the date of the proposed merger. On 
March 14, 1955, a branch at 335 Broadway was closed and consolidated with the office at 
40 Worth Street, but sometime in September a new branch is expected to be opened at 
Madison Avenue and East 68th Street. 





2020 ANTITRUST AND MONOPOLY PROBLEMS 


City’s 72. 'The change in the lineup of citywide branch systems, after giving 
effect to the various mergers, would be as follows: 


Citywide branch systems 


Institution 








Manufacturers Trust----- 
Chemical Corn. -- 


Bank of Manhattan !_. 
Chase National____- 


Chase Manhattan ?_ 
First National City - ---.-- 


Publie National 
Bankers Trust_.__- 


Bankers-Public ?__ _- 





1 Including Bronx County. 
3 Exclusive of offices to be closed. 


Neither the Chase nor the Manhattan had been active in adding branches during 
the postwar period. Apart from the acquisition of the Bronx County, the Man- 
hattan added only five offices while the Chase acquires no branches at all during 
these years. The proposed Chase Manhattan merger was intended to join two 
relatively old, existing branch systems into a greater network without expending 
the time, money, and effort in establishing branches de novo. 

2. Competition.—Overlapping of branches was minor among the two banks 
contemplating merger, so that there would be no substantial injury to competi- 
tion through closing of officers. Chase branches were concentrated in the 
Borough of Manhattan, while offices of the Bank of Manhattan were mostly 
located in the other boroughs, as shown below. 


Distribution of offices 





Bank of | | Bank of 
| Chase | Man- | Chase Man- 
| hattan ] hattan 

——- — —— _ = 


Se . . - | 


| 
a 
| 
| 
| 


Manhattan_-______- Sad I el 35 


0 
Brooklyn--. a 1 8 — 
Bronx. --- 1 114 |} Total _ 29 | 67 


| 


1 Including 9 outlets added through the merger with the Bronx County Trust Co. 


Duplication existed in only two locations, but here a number of other institu- 
tions were in active competition. In Brooklyn, such a location was at Borough 
Hall, and in the Bronx, at the business juncture of Third Avenue and 149th 
Street. In midtown and downtown Manhattan, where there was some proximity 
of offices, the situation was affected by the extremely heavy density of traffic 
and population, as well as the intense competition from other banks. 

3. New loan limits.—Lending limits of the new institution would rise to almost 
$50 million, compared with $35 million for Chase alone and about $10 million 
for Manhattan-Bronx County. The combined Chase Manhattan’s lending power 
to one borrower would expand by close to $15 million or 42 percent, about one- 
third of it due to the Chase’s conversion to State charter. This last corporate 
change would permit the inclusion of $47 million of undivided profits in Chase’s 
“apital base for the purpose of computing lending limits. 
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Lending limits, Dec. 31, 1954 


{In millions of dollars] 
Before merger : 


Subtotal 
After merger: 
Increase due to State charter 


New lending limit 

4. Operating efficiency and earnings.—The Chase appeared to be definitely a 
low-cost operator, either compared with the Manhattan or the average institu- 
tion of its size group, as shown in table 17. This fact, shown plainly in lower 
payroll expenses per dollar assets, could be attributed to (a@) economies of scale 
and (0b) the type of business carried on by the Chase. 

Instructive here were the lower gross operating earning ratios of the Chase, 
in spite of a relatively satisfactory return on loans. A significant factory was 
the low yield on Governments, reflecting a very short average maturity of the 
Chase’s portfolio. This conservatism appeared in striking contrast to the pol- 
icies pursued by the Manhattan where the average yield on Governments was 
more than one-half a point higher. Little significance, on the other hand, could 
be attached to the Manhattan’s astonishingly high return on other securities, 
since these holdings were very small and tax-exempt municipals were relatively 
unimportant. 

After setting off earnings against expenses, the Chase brought a smaller share 
of its income dollar down to operating net than either the Manhattan or other 
banks of its size. Since this was due, however, chiefly to Chase’s short-term 
position in Governments, it followed that security profits and losses would be 
smaller, resulting in a more stable net-profit experience over the years. 


TABLE 17.—Yields, earnings, and expenses, 1954 


Chase ! Manhattan!/ Size group ? 





Yields: Percent 
On loans 3. | 
On governments 
On other securities 
Operations on assets: 
Gross operating earnings._______- 
Operating expenses 
Wages and salaries 
Net operating earnings...._-.-....--- 





! Asset base as of Dec. 31, 1954. Bank of Manhattan data are exclusive of Bronx County Trust Co. 

? Computed for the 10 New York State-chartered institutions with deposits of $500 million or more. Nine 
of the 10 are located in New York City. Average assets during year used as a base. 

§ Includes directors’ fees, 


Source: New York State Banking Department. 


5. Wider service.—The activities of the Chase and the Manhattan would largely 
complement each other. Chase loans were chiefly to large-scale industry while 
Manhattan served mainly medium-size and small companies. In the consumer 
credit field, Chase’s operations were limited compared with the Manhattan, 
whose widespread branch system was very active. 

In the foreign banking field, Chase had far-flung contacts in contrast with 
Manhattan whose operations were limited. In correspondent relationships, the 
Chase had a far greater system than the Manhattan. In the large-scale pension 
and corporate trust business, Chase was very active while Manhattan reached this 
neld in only a minor way. Through its large bond department, Chase had built 
up its share of underwriting and trading in securities, a business of relatively 
small importance to the Manhattan. 





2022 ANTITRUST AND MONOPOLY PROBLEMS 


THE MERGER BETWEEN BANKERS TRUST AND PUBLIC NATIONAL 


Summary of findings 

The following were the dominant conclusions regarding this merger. 

1. The merger would raise Bankers Trust to a competitive level with other 
city-wide branch banking systems already in the field. The addition of 25 offices 
operated by Public National would give Bankers Trust a total of 42 outlets. 

2. In practice no substantial competition existed between the branch locations 
of the two banks because there was virtually no overlapping of offices. 

3. The increase in concentration would be minor, and the combined institution 
would maintain its rank as the sixth largest bank in New York City. 

4. It was expected that operating efficiencies would result from combining these 
two institutions. Both banks were relatively high-cost operators. 

5. Public National had succeeded in building up an unusually sizable business 
in time deposits, in spite of the relatively low rates it paid. Although Bankers 
Trust had a smaller proportion of its deposits in time accounts, it was relatively 
generous in interest rates on thrift accounts. Savings customers, as a result, 
were likely to benefit from the merger. 


Detailed information 

1. Branches.—Before the merger, Bankers Trust listed 17 banking offices; 
Public National, 25. The merger was expected to move Bankers Trust from 
sixth to fifth place among branch institutions, regardless of the Chase-Man- 
hattan consolidation. The ranking of the larger Manhattan branch banks was 
as shown below. 


Institution : 
Manufacturers Trust 
Chemical-Corn 
Chase Manhattan 
First National City 
Public National 
PROCES. IE ao sits iccnten Sn nana ers cidaltaa ate suiig estonia 

The new Bankers Trust would be considerably above the more limited branch 
banks next in line, Hanover Bank and Irving Trust, which operated nine offices 
each. 

2. Competition.—In the absence of overlapping between branches of the two 
institutions, and the expected continuation of most offices, it was not likely that 
competition would be materially lessened by the merger. In only 2 cases were 
branches of the 2 institutions located so close together as to be definitely com- 
petitive. 

But even if these facilities were consolidated, there remained other banks 
competing in these two locations, so that no substantial lessening of competition 
seemed in prospect. 

The complementary nature of the 2 branch systems was illustrated by the 
fact that Public National had 7 branches in Brooklyn as against 1 for Bankers 
Trust, and 9 branches in the Bronx as against 1 for Bankers Trust. The latter 
bank, on the other hand, had 7 branches in Queens where Public National had 
no offices in operation. 

The intent of the merger was to increase competition among branch institu- 
tions. Bankers Trust had been actively trying to build up a branch system 
since 1950 so as to compete more effectively against rival institutions that had 
entered the field earlier. Thirteen of the sixteen operating branches of Bankers 
Trust had been added in the last 4 years, 12 being acquired through merger or 
purchase from other banks. 

8. Size-—Bankers Trust ranked sixth among New York City banks, having 
6.5 percent of total resources. This ranking would not be disturbed through the 
merger with Public National, even though the resources of the new bank would 
rise to 8.2 percent of the city total at the end of 1954. 

4. Operating efficiency.—Public National, being a smaller bank, was a higher 
cost operator than Bankers Trust. Both institutions showed somewhat higher 
expenses relative to assets than banks of similar size and all banks in the New 
York City average. 
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Operating ratios, 1954 


[Percentages of assets, Dec. 31] 


Bankers | Public Size group,' | New York 
Trust | National | average City average 


Percent | Percent | Percent | Percent 
Total expenses 1.49 1. 83 1. 26 1.34 
Wages and salaries . 88 1.12 | 2.71 .75 
Other expenses. ae . 44 - 58 | 32 34 


1 Computed for 10 New York State chartered institutions with deposits over $500 million. Average 
assets during year used as base. 
3 Includes directors’ fees. 


While both banks showed relatively high expenses, they also revealed relatively 
high earnings on assets—the two could well be associated, as for example in the 
operation of an active consumer loan department. 

5. Time deposits—The Public Nationa! had been able to attract a relatively 
high proportion of time deposits, with over 16 percent of all private deposits in 
time accounts. Bankers Trust reported a ratio of 8 percent at year-end 1954 
while all city banks had about 11 percent on the average. 

The success of Public National with time deposits seemed remarkable because 
its maximum interest rate was only 1 percent, declining with size of account until 
no interest was paid on any excess above $25,000. Bankers Trust, on the other 
hand, started with 2 percent on private time deposits, the rate dropping to one- 
half percent after $2,500 until $25,000 was reached. 

Thus, it could be expected that the time depositors of Public National would 
see their interest payments doubled after the merger. 


Concluding remarks 

It should be emphasized that a great many facets of banking operations and 
balance sheet information were analyzed in making a decision on these two 
mergers. Particularly investigated were such questions as capital structure, 
asset composition, and other accounting data bearing on the soundness of the 
individual institutions before the merger and the combined institution after 
the merger had been completed. The mergers were studied closely in their effect 
on Management, on the employees, and on stockholders. It would take this state- 
ment too far to go into this great volume of detail which nevertheless represented 
a big part of the work of the Department prior to giving its approval. It should 
also be stated that a great deal of information was requested from and furnished 
by the applicant institutions, going into considerable detail about their internal 
operations, 

The Department feels that the present statement is as thorough, and, it hopes, 
enlightening, as masses of figures and statistics can be made. It is further hoped 
that the statement will fulfill its purpose of assisting the chairman and the 
members of the subcommittee in the arduous task on which they have embarked. 


The CuHarrMan,. The next witness is Mr. Andrew Biemiller, former 
distinguished member of the House, who is speaking for the Ameri- 
can Federation of Labor. 


STATEMENT OF HON. ANDREW J. BIEMILLER, MEMBER, NATIONAL 
LEGISLATIVE COMMITTEE, ACCOMPANIED BY WILLIAM S&S. 
TYSON, OF WOLL & TYSON, GENERAL COUNSEL, AMERICAN FED- 
ERATION OF LABOR 


Mr. Bremituer. For the record my name is Andrew J. Biemiller. I 
am a member of the national legislative committee of the American 
Federation of Labor and appear in behalf of that organization. My 
office is in the A. F. of L. Building, 901 Massachusetts Avenue, Wash- 
ington, D.C. 

Mr. Chairman, you asked President George Meany to present the 
views of our organization on the alleged need for extending applica- 
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tion of the antitrust laws, to labor organizations. President Meany 
wrote you he regretted he would be in Europe attending international 
labor meetings “during the time your committee would be holding 
hearings and designated me to present the views of the American Fed- 
eration of Labor. I am accompanied by Mr. William Tyson of the 
firm of Woll & Tyson, general counsel for the American Federation 
of Labor. 

This subcommittee has been holding hearings on the report of the 
Attorney General’s National Committee To Study Antitrust Laws. 
This report deals with the application, enforcement, and adminis- 
tration of a number of corgressional enactments, starting back with 
the Sherman Act of 1890. This is a very important current issue 
which deserves serious attention from the Congress. 

This committee’s report deals briefly with the extent to which the 
antitrust laws have been applied to union organizations and to union 
activities. For the most part, this section of the committee's report 
confines itself to an analysis of the present situation in this field, with 
a guide to the ways in which it believes existing antitrust laws can be 
applied i In speci: al cases to union activities. 

The committee does make some general comments regarding union 
activities, and it broadly suggests “appropriate legislation, but in no 
way does it state that antitrust laws should be extended to govern 
union activities and it does not examine or state whether, in fact, 
there appears to be an actual need for congressional action, 

Nevertheless, the committee report seems to have served as a signal 
for a number of antiunion employers and employer associations, such 
is, the United States Chamber of Commerce and the National Asso- 
ciation of Manufacturers, to raise once again the battle cry, “Put 
unions under the antitrust laws.” 

The argument is a familiar one. It states that antitrust laws now 
apply only to business while unrestrained union activity is permitted. 
Unions have grown so big, the argument runs, that they constitute 
a danger and a threat to the success of our free- -enterprise system. 

This is the type of argument which has now been made for well 
over half a ar Although it has a very plausible ring, it is as 
phony as a $3 bill. 

This argument relies on a number of basic misconceptions. I would 
like to take the time to explain to this committee the fundamental facts 
that make it clear that it would neither be necessary nor desirable for 
Congress to take particular action to bring unions under the antitrust 
laws. 

1. The call for application of antitrust laws to labor unions ignores 
the bitter pages in American history reflecting use of antitrust legis- 
lation to suppress legitimate union activities. 

In 1890, at the time of the passage of the Sherman Antitrust Act, 
the American Federation of Labor was 9 years old. American trade 
unions were just beginning to assume a form adequate to represent 
the laboring people of America. 

Congressional debate over this legislation reflected clearly the in- 
tent to limit the abuses of big business combinations. There was 
no reference to unions in the act. House debates did not refer to 
unions at all. All legislators who supported labor voted for the act. 

Yet, in 1893, the second attempt to apply the law involved a group 
of workers. Blindell v. Hagan (54 F. 40, 1893). During the same 
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year the Circuit Court for the Eastern District of Louisiana—United 
States v. Workingmen’s Amalgamated Council of New Orleans (54 
F. 994)—held that a strike of draymen in New Orleans was an illegal 
restrain of interstate commerce under the act. The court, in enjoin- 
ing the strike, concluded that in legislating against restraint of trade, 
Congress acted so broadly that whatever the source of the restraint, 
the fact of it was sufficient to allow an injunction under the Sherman 
Act. 

The courts until 1914 continued to avail themselves of the injunc- 
tive power under the Sherman Act in many types of labor disputes. 
For example, the lower courts, in the famous Debs case—United 
States v. Debs (64 Fed. 724, 1894)—enjoined a railroad strike on the 
ground that interstate commerce via the rails was being impaired. 

- In the notorious Danbury Hatters’ case, Loewe v. Lawlor (208 U. S. 
274 (1908)), the Supreme Court decided that a nationwide boycott 
of non-union-made hats initiated by the hatters’ union violated the 
Sherman Act. In arriving at its opinion, the Court concluded that 
the act made no distinction among various types of contracts and 
that any contract which might result in a restraint of trade was illegal. 

It is hard to realize today the force with which the Danbury Hat- 
ters’ case burst upon the slowly developing union movement. Here 
was a small union conducting a peaceful action, merely urging its 
members and sympathizers not to purchase the products of an anti- 
union hat concern. As a result of its prosecution and conviction, the 
entire funds of the union were confiscated. Since even these were in- 
sufficient to pay the fine, the homes and life savings of the individual 
members were seized to the extent necessary to pay the fine. 

In the face of this threat to their very existence, is it any wonder 
that all organized labor actively campaigned to show the Congress 
and the public the wide gulf between action necessary to curb busi- 
ness evils and the action that had actually been taken to stifle union 
organization ? 

When the Clayton Antitrust Act was considered in 1914, unions 
succeeded in persuading Congress to enact the famous section 6 which 
states specifically that “the labor of a human being is not a com- 
modity or an article of commerce.” This action was supplemented 
by the language in section 20 which was designed to remove the 
power of the Federal courts to issue injunctions in cases involving 
labor disputes. 

With the cooperation of the courts, however, antiunion employers 
were able to find a way around these safeguards for which organized 
labor had so desperately fought. They succeeded, through judicial 
interpretation, in getting the protection under the Clayton Act so 
diluted that it merely meant that workers had the legal right to organ- 
ize into trade unions. It did not mean, the courts ruled, that various 
types of union activity were protected against the injunction process. 
The antitrust laws continued to be used to break strikes and harass 
union workers. 

Two particular cases show how the antitrust laws were applied 
against unions during the 1920’s. In the first, Duplex Priniing Press 
Company v. Deering (254 U.S. 443 (1921) ), members of the machin- 
ists’ union in New York City refused to work upon or instal] printing 
equipment produced by a nonunion manufacturer in the State of 
Michigan. 'The Supreme Court’s position was that the dispute did 

63478—55—pt. 3—13 
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not come under the specific wording set forth in section 20 of the 
Clayton Act. The Court emphasized that the dispute was, not be- 
tween an employer and his employees, but between the employees of 
one employer and another employer. Relying on this distinction, the 
Court allowed an injunction against the union in spite of the provi- 
sions of the Clayton Act. 

This same attitude toward secondary activity was reflected by the 
Supreme Court in an important 1927 decision, Bedford Cut Stone 
Company v. Journeymen Stone Cutters’ Association (294 U. S. 37 
(1927)). Again, the Court held that concerted refusal by organized 
labor to work upon or with the stone products manufactured by a 
nonunion eaten resulted in illegal restraint of commerce 
under the Sherman Act. 

These continuing abuses of the injunction power were finally curbed 
with the adoption of the Norris-LaGuardia Act in 1932. This statute 
was ee to protect union activity from gevernment by injunc- 
tion. The law’s ban on injunctions was applied to “any controversy 
concerning terms or conditions of employment * * * regardless of 
whether or not the disputants stand in the proximate relation of 
employer and employee.” 

More recently, in 1940-41, the Department of Justice embarked 
upon a series of efforts to apply the antitrust laws against unions. 
This led to a series of Supreme Court opinions which have clarified 
the present attitude of the courts on this issue. Perhaps the most 
important principle adopted by the Court has been that when a union 
acts alone in behalf of the interests of its members, its activities do 
not fall under the antitrust laws which are designed for a funda- 
mentally different purpose, the maintenance of competition among 
business enterprises. 

For example, in a significant 1941 decision, United States v. Hutch- 
eson (312 U. S. 219 (1941)), the Court considered the problem of 
whether a strike by a union against an employer who had given work 
to a competing union’s members violated antitrust statutes. In its 
decision, the court ruled that passage of Norris-LaGuardia Act effec- 
tively nullified previous judicial interpretations of section 20 of the 
Clayton Act. The Court concluded that the Sherman Act could not 
apply to the types of union activity specified in section 20 of the 
Clayton Act and section 4 of the Norris-LaGuardia Act. This con- 
clusion, however, was limited to those situations where a union car- 
ries on its efforts in its own self-interest and does not unite or act in 
concert with employers. 

A few years after this decision, the Supreme Court was faced with 
a different type of situation. In this case, Allen Bradley Company 
v. Local No. 3 (325 U.S. 727 (1945)), the Court found that certain 
union activity had been conducted in collusion with employers and that 
as a result, the union’s conduct did fall within the scope of the antitrust 
laws. This decision has made it clear that to remain free of the 
antitrust laws, a labor union must refrain from combining with em- 
ployers to restrict or control] business practices. 

Many of the protections finally achieved for union activity were 
negated by the passage of the Taft-Hartley Act. Once again various 
types of union activity are subject to Government action. Once again 
injunctions are authorized against unions. And now over and beyond 
the penalties that have been inflicted on organized labor as a result of 
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the Taft-Hartley law, antiunion employers are seeking to open addi- 
tional areas for court action against unions. If they should succeed, 
the resulting application of antitrust laws to unions would offer untold 
opportunities for stifling traditional peaceful union activities. 

2. Labor unions are fundamentally different from business organ- 
izations and cannot be treated in the same way for purposes of 
antitrust legislation. 

We must not lose sight of the fact that business enterprises and labor 
unions are distinctly different types of organizations. We think it 
appropriate to note specifically a few of these most fundamental 
distinctions. 

A business enterprise basically represents an investment of capital. 
A labor union, on the other hand, is an organization of human beings. 

A business enterprise handles products. It buys and sells goods. 
But the central concern of a union is human beings—the labor its 
members have to offer, the terms under which it shall be provided, and 
the welfare of its members. 

A business enterprise’s prime objective is profit. Its success is 
measured primarily by the return it can earn on its investment. In 
contrast, a labor union’s objective is protection and aid for workers. 
Its success is measured primarily by the extent to which it can main- 
tain and improve workers’ living standards. 

These are vital differences. They go to the heart of the basic dis- 
tinction our society draws between the impersonal dealings of business 
and the personal, human nature of labor organizations. 

This distinction was described by Samuel Gompers in 1914 in these 
clear-cut terms: 

The principle that the labor of a human being is not a commodity or article of 
commerce is the basis of industrial liberty * * * it distinguishes between the 
labor power of a human being who produces an article and the thing which he 

roduces. 

: In brief, the thing upon which that principle is justified is as follows: Men and 
women are not of the same nature as the things they make. Labor power is not 
a product—it is ability to produce. The products of labor may be bought and 
sold without affecting the freedom of the one who produces or who owns them— 
but the labor power of an individual cannot be separated from his living bovly. 
Regulation of and conditions affecting relations under which labor power is used 
are a part of the lives and the bodies of men and women. 

Laws which apply the same regulation to workers, and to the products made 
by workers, are based upon the principle that there is no difference between 
men and things. That theory denies workers the consideration and the rights 
given to human beings. It denies the freedom and protection of free men and 
women, 

We should not permit this distinction to be obscured or forgotten. 
Let us not be led astray by the propaganda campaign being undertaken 
by antiunion employers who urge application of business antitrust 
| laws to union activities. 

There is a further reason why the antitrust legislation should not 
vow be stretched to cover unions. I refer to the fact that through the 
years a great body of court and administrative interpretations and 
precedents has been developed under this legislation. Since the legis- 
lation has been applied to commercial relationships of business enter- 
prises and has dealt with the activities of business in determining 
purchase and sales prices for commodities, these rules have been 
specially shaped to meet certain evils arising out of business practices. 
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It would be a serious mistake to assume that this body of precedent 
can simply be transferred and applied to the different area of union 
activities and employment relationships. 

3. While union organization has increased during the past 20 years, 
the labor movement cannot be considered monopolistic, nor does its 
strength create any threat to America’s free-enterprise system. 

The Cuatrman. Wouldn’t you say, Mr. Biemiller, that despite the 
fact that labor has been heretofore exempt in general from the anti- 
trust laws, that business has advanced as far as assets and profits are 
concerned, and has not suffered by the fact that labor is not embraced 
within the antitrust laws? 

Mr. Bremiter. I certainly say that in developing my theme as I 
go on in the next few paragraphs, Mr. Chairman. We quite agree 
with your contention. 

The effort to extend antitrust laws to unions is spear-headed by con- 
tinued references by industry to so-called monopolistic power of 
unions and to giant unions. This is simply part of a semantic cam- 
paign designed to delude some of the public into believing that it 
might make sense to apply the antitrust laws to union trusts. 

It is true that union membership has increased during the past two 
decades and that the financial position of unions generally has im- 
proved. But an examination of union strength and growth must be 
kept in proper perspective. 

The total financial resources of all unions combined has been liber- 
ally estimated as perhaps as high as $1 billion. This is the rough 
estimate made by Prof. Nathan Belfer in his examination of union 
finances in Trade Union Investment Policy, Industrial and Labor 
Relations Review, Cornell University, April 1953. But this figure, 
standing alone, is highly misleading. ‘These financial resources are 
not wider the direction or control of any one organization. 

The Cuamrman. Would the fact of the merger of the CIO and the 
AFL make any difference in your characterization ? 

Mr. Bremuer. Not as we see the situation. I am coming right to 
that. 

Organized labor in this country is not centrally controlled. Even 
when the merger of the American Federation of Labor and the Con- 
gress of Industrial Organizations will be completed, the new federa- 
tion will be made up of more than 145 separate national and interna- 
tional unions which determine their own policies. They in turn are 
made up of more than 60,000 local unions which are largely 
autonomous. 

The various unions never act as a single unit. Each controls its own 
finances. 

The American Federation of Labor, for example, no more controls 
the treasuries of its affiliated organizations than the United States 
Chamber of Commerce controls the combined assets of its member 
corporations. 

he federation itself, incidentally, had a financial balance of but 
$1.5 million at the end of its last fiscal year’s operations. Its total 
receipts for a year to cover all its expenses came to but $5.5 million. 
This is less than, for example, the Government’s expenditures for the 
management of its Fish and Wildlife Service and it amounts to less 
than a fifth of the budget for the Weather Bureau. 
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Consider union financial strength from another standpoint. If the 
combined finances of all unions were to be divided over the more 
than 16 million union members, they would amount to perhaps as 
much as $60 per member, that is, probably less than 1 week’s wages per 
member. 

But even more significant, the financial resources of organized la- 
bor in no way begin to match those of business. The combined mar- 
ket value of corporate stock at the end of 1954 has been stated by the 
Securities and Exchange Commission as amounting to about $268 
billion. Total combined union resources amount to far less than one- 
half of 1 percent of that sum. 

The CuHarrman. When you say total resources, that means the total 
resources of all the unions affiliated with the CIO, AFL, and the 
railroad brotherhoods ? 

Mr. Bremruier. All the unions in the United States. 

Moreover, even if the resources of all unions were to be combined, 
they do not begin to equal those of many individual large corporations. 
Last year alone, for example, the total earnings before taxes of one 
corporation, General Motors, amounted to almost $2 billion, or about 
twice as much as the accumulated finances of all the local and national 
unions affiliated with the A. F. of L. and CIO. General Motors’ total 
assets at the year end were greater than $5 billion. 

Another corporation, American Telephone & Telegraph, had more 
than $16.5 billion in total assets at the end of 1954. In cash and 
Government securities alone, this one corporation had almost $1 
billion, an amount about equal to the combined resources of all Ameri- 
can unions. 

Of course, if financial resources are to be compared properly, the 
comparison should be between the individual company and the individ- 
ual local union which represents its workers. It is evident from such 
comparisons that the strength of unions lies, not in relatively meager 
treasuries, but rather in their membership. 

While a union needs certain income to function, its ability to 
improve worker living standards is rooted essentially in its mem- 
bers’ willingness to act together and, if necessary to withhold their la- 
bor. If legislation is enacted to eliminate or restrict the right of 
workers concertedly to withhold their labor and peacefully to persuade 
the public to withdraw its patronage from a particular employer, the 
union’s strength is effectively dissipated even if it has a substantial 
treasury. 

It is also important to remember, in terms of the economy as a whole, 

that despite an increase in union membership in recent years, the ap- 
proximately 16 million union members are but some 25 percent of all 
workers in the country. If we do not count the self-employed, the ex- 
ecutives, the farmers, and others normally not included in unions, the 
percentage is still less than 50 percent. 
_ Actually, it is in the absence of a union that there is a monopoly 
in the employment relationship. Without a union, the workers can 
hardly increase wages or improve conditions through individual ef- 
forts. The employer alone decides. He truly has monopoly power 
over unorganized workers. It is only with the establishment of a 
union that workers can take some effective part in determining their 
conditions of work. 
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There is another criterion which should be taken into account in con- 
sidering whether unions have so-called monopoly power. Unions 
liave made great strides indeed in advancing the living standards of 
their members and of workers in general. 

We are proud of these accomplishments. But let us not lose sight 
of the fact that hourly wages of the average factory worker today have 
as yet been increased to but $1.85 an hour, an amount which over a full 
year’s employment will provide income of only $3,700, an amount still 
not enough to provide a satisfactory living standard for a family. 
United States Department of Labor City Workers’ Family Budget 
estimates that as of October 1951 a 4-person family needed an annual 
income ranging from $3,812 in New Orleans to $4,454 in Washington 
for a modest but adequate standard of living. 

Free enterprise in America is in no way endangered by the activities 
of organized labor. Rather, organized labor consistently has been and 
is a stanch supporter of free enterprise. 

In fact, to the extent that organized labor has been successful in its 
objective of protecting workmen and bolstering American living stand- 
ards, it has played a significant constructive role in strengthening this 
system and providing it with a sound base for continued healthy 
operation. 

Gains in union membership and advances in living standards, it 
should also be emphasized, have not been achieved at the expense of 
business, but have rather contributed to and gone hand in hand with 
its increasing welfare as well. 

It would be ironic indeed if an antiunion segment of industry were to 
succeed in muzzling union effectiveness by extending antitrust laws to 
unions under the guise of defending the free enterprise system. 

4. The abuses of which antiunion employers complain, either are al- 
ready the subject of congressional regulation or are not actually signif- 
icant abuses. 

Those who argue that unions should be brought under the antitrust 
laws find it easy to utilize such time-worn phases as “labor monopoly,” 
“racketeering,” and “featherbedding.” These individuals find it far 
more difficult to state exactly what union activities constitute such a 
threat to the free enterprise system that they need to be the subject of 
specific action by Congress. 

We have examined most diligently the recent arguments of those 
who favor placing unions under the antitrust laws. Frankly, we 
have found very few specific complaints regarding union conduct and 
nothing that is at all new. 

Among the alleged types of union activity which antilabor spokes- 
men have mentioned as monopolistic in character are the following: 

. Various types of secondary boycotts. 

. Pressure for the hiring of unnecessary labor. 
. Jurisdictional disputes. 

. Price fixing and control of the market. 

. Opposition to technological improvement. 

. Industrywide bargaining. 

What is the status of these issues today? First of all, it should 
be noted that Congress has seen fit over the opposition of organized 
labor to write into the Taft-Hartley law a number of provisions deal- 
ing with some of these points. The statute, for example, includes 
specific provisions against activities noted by points 1, 2, and 3. 
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Not only does the law include these provisions which declare certain 
union activities to be unfair labor practices subject to Government 
prosecution through the National Takes Relations Board, but in 
another section of the law the Congress provided that an injured 
party could sue fur damages from any injuries received as a result of 
these activities, 

Under each of these provisions, in the Taft-Hartley law, action 
has been taken against unions and union officials. Yet, we find the 
United States Chamber of Commerce appearing before this commit- 
tee complaining that the NLRB has not interpreted this law correctly 
and that Congress should therefore pass a different type of statute. 
If this were done, it would open the way for certain types of union 
activity to be punished in three different ways, prosecutions by the 
NLRB, civil suit for damages, and prosecution by the Department 
of Justice. 

Let me merely point out that organized labor, too, is very dissatis- 
fied with these provisions of the Taft-Hartley law and with the man- 
ner in which the NLRB has interpreted them. We, too, believe that 
Congress should act regarding this problem. 

We believe that as the law is now written and interpreted it un- 
fairly penalizes certain union activities. However, we believe that 
the proper forum in which to argue this is the debate over the merits 
of the Taft-Hartley law. Merely because the Taft-Hartley law has 
not operated to the satisfaction of the chamber of commerce is no 
reason why Congress should pass a completely new law assigning 
authority to act in these matters to another Government agency whose 
joc e would overlap and conflict with the functions of the 

Point four in the campaign against unions concerns so-called price- 
fixing and control of the market through joint action with employers. 
Organized labor does not advocate collusion of this sort between 
unions and employers. Instances of such activity are extremely rare. 
On this issue the Supreme Court has made it quite clear that a union 
which joins with an employer in collusive action completely loses its 
immunity to antitrust action. Thus, no further legislation of any 
sort is needed to hring this type of activity by any union under the 
antitrust laws. 
we Keating. Do you have a reference to a decision which covers 
that 

Mr. Bremiter. It is the Allen Bradley case cited earlier in the 
statement. 

The fifth point involves alleged union opposition to technological 
improvement. It would be difficult today to find a dispute which has 
arisen as a result of uniox opposition to technological change as 
such. The oe which have arisen over technological improve- 
ment rather reflect the union concern over the lack of adequate con- 
sideration for workers who may be directly and adversely affected by 
technological innovations. 

The A. F. of L.’s attitude is best expressed by a paragraph in a 
recent article by President Meany for Fortune magazine: 

Certainly the trade-union movement does not oppose technological change. 
There can be no turning back to a negative or shortsighted policy of limiting 


progress, * * * The answer to technological change lies in smoothing its transi- 
tions and cushioning the shocks that attend it. This means, in the immediate 
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sense, the establishment of severance pay, retraining of skills, reorganization of 
work schedules. These are social costs that industry will have to bear in order 
to avoid the wasting of human resources—and to avoid our calling on Government 
to bear these costs if industry fails to do so. 

It would be an exceedingly dangerous precedent to give employers 
by law an absolute right to introduce technological changes regardless 
of the effect on their workers, with the workers forbidden to take action 
to protect their own job rights and livelihood. 

We believe that careful consideration of the implications of such 
legislation will convince the Congress against any action to make 
illegal union efforts to gain severance pay, transfer rights, gradual 
change, or other measures to ease any adverse social impact on workers 
of technological innovations. 

The sixth item in the list of alleged union abuses, industrywide bar- 
gaining, has received thorough discussion in recent years. This dis- 
cussion has helped to clarify the fact that there are in the United 
States today very few instances of complete industrywide bargaining. 
Many cases of so-called industrywide bargaining turn out, upon exam- 
ination, to involve bargaining for a single large company or for a 
group of firms in a particular locality or region. 

It 1s often forgotten that both labor and management have to agree 
on the scope of the bargaining unit. Where bargaining is conducted 
on an industry basis, this development has been the result of mutual 
agreement after both parties have weighed its possible effect on all 
aspects of the bargaining relationship. 

It is important to remember that Congress itself has given thorough 
consideraiton to the issues involved in industrywide bargaining. In 
1947 during the discussion on the Taft-Hartley law by the 80th Con- 
gress, a specific proposal to ban industrywide bargaining was rejected. 

The American Federation of Labor does not endorse any particular 
bargaining system. We believe that the national interest is best served 
if unions and employers are free to choose for themselves the type of 
bargaining unit that best fits their particular situation. Prohibiting 
industrywide bargaining by statute would inject the Federal Govern- 
ment further into the framework of collective bargaining and could 
only lead to disrupting peaceful labor-management relations. 

Let me conclude with several summary observations. 

Proposals to restrict certain union activities through application of 
the antitrust laws are not rooted in any demonstration of genuine 
need for such drastic legislative action. They are rather the reflec- 
tion of a continuing effort of certain employer groups to use any means 
possible to carve out areas of union activity from the scope of legiti- 
mate activity. 

Tt is not by accident that employer organizations show such zeal 
in seeking the extension of the antitrust laws to union activity. We 
susnect that these organizations hope even if they are not successful 
in this campaign that they will at least be successful in diverting atten- 
tion from the question of enforcement of the antitrust laws to business 
operations, 

We do not believe the particular minor or occasional activities of 
unions which certain employers have complained of warrant legis- 
lative consideration. But even if they did, a remedy as broad as the 
application of the antitrust laws is much too far-reaching. 
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Extension of the antitrust laws to unions would place under a legal 
cloud many traditional and necessary union activities. In many in- 
stances it would undoubtedly cut off the only effective means unions 
have to protect and aid workers. 

The national interest is best served, not by increasing the avenues 
of legal entanglement for unions, but by minimizing restrictions on 
unions, for union activity to protect and improve worker status is in 
the interest of society as a whole. Any possible gain to society from 
curbing union activities by applying the antitrust laws would be far 
outweighed by the loss incurred from the stifling of union efforts in 
behalf of workers. 

Mr. Scorr. Mr. Biemiller, I agree with you that the general public 
has very little understanding of the fact that both labor and manage- 
ment have to agree on the scope of the bargaining community. If 
you have any comments to further develop that, this record might be 
a good place to do it. 

In other words, I think the average newspaper reader feels that an 
industrywide bargaining controversy occurs because the union alone 
wills it, and I gather from your statement that that is by no means the 
case. Is that right? 

Mr. Bremiuter. That is quite so. 

As we state, Mr. Scott, there are very, very few examples of true 
industry wide bargaining in the literal sense of the term. One of the 
very few of which I am aware is in the wallpaper industry, where 
there is true industrywide bargaining. There the representatives of 
all the employers in the industry sit down with the union in the 
industry—I think it is every second year—and work their problems 
out. But this was only accomplished by agreement with the manufac- 
turers in the industry. I am not certain of this but my recollection 
is that it was ale the manufacturers who first proposed such a 
move in that instance because they regarded it as being useful to the 
welfare of the industry as a whole. 

Now, certainly there is no industrywide bargaining in the garment 
industry even though some people thiak there is. What you have in 
the garment industry is area-wide bargaining of a type that I am 
sure all three of you gentlemen who are here today are familiar with, 
because in each of your constituencies there is a considerable garment 
industry. For many years, there has been a bargaining for the cloak 
industry in New York City, the men’s clothing industry of Rochester, 
or the men’s clothing industry of Philadelphia. 

It is bargaining that goes on by agreement between the manufac- 
turers of the given area and the union in the area. 

Mr. Scorr. One situation which seems to arouse the public more than 
others is the various longshoremen controversies. There could not be 
industrywide bargaining which could tie up all the ports of the 
United States unless all of the employer groups in all the ports agreed 
to permit such a thing to happen, in conjunction with the labor 
union, in the course of arriving at earlier contracts, isn’t that a fact? 

Mr. Tyson. That is correct. 

Mr. Scorr. I think that needs clarification for the public. 

The Cuatrman. Even where you have large unions like the Auto 
Workers you do not have industrywide unions, you just have a situa- 
tion where a contract is made with the Ford Co. and then another 
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contract must be made with General Motors, to be followed by con- 
tracts with the remaining manufacturers. 

Mr. Bremitier. That is correct. 

Mr. Scorr. Suppose there was an attempt to bring about a merger 
in industry of such industrial giants as to indicate the likelihood 
of antitrust action. If the unions represented in the factories of these 
industrial giants were to agree with the employers and with them- 
selves to work out a single contract in advance of the merger for the 
purpose of sim lifying the merger, then the antitrust laws already 
cover them, do they not ¢ 

Mr. Biemitter. Would you mind repeating the question to Mr. 
Tyson ¢ 

Mr. Scorr. The question is this: If there were to be a contemplated 
merger of Ford an General Motors, let us say, such a merger would 
immediately raise a big red flag of danger of antitrust violation. And 
if the unions represented in the Ford and General Motors complex, or 
corporation, were to agree with those two concerns and with themselves 
that they would facilitate, or seek to facilitate the merger by virtue 
of making such changes in union contracts as would be necessary, 
would not the antitrust laws govern the activities of the union as well 
as of management ? 

Mr. Tyson. The courts have held if there was a conspiracy between 
the unions and management to restrain trade—that is the import 
of this Allen Bradley decision. 

Mr. Scorr. That is what I am getting at. In other words, the 
unions would be held to the same standard of responsibility if their 
action, in collusion and conspiracy with management and themselves 
tended toward making possible a violation of the antitrust laws. 
They themselves would be answerable to the courts, isn’t that right, 
under present legislation ? 

Mr. Tyson. That ismy understanding of those cases. 

Mr. Scorr. That isall I have. 

The Cuatrman. We are very gratefui to you, Mr. Biemiller and it 
has been pleasant to have you with us again. Your voice is still ring- 
ing out in clarion tones in the interest of the working man and woman. 

Thank you for coming. 

Mr. Scorr. I think the American Federation of Labor is very for- 
tunate in having Mr. Biemiller’s service. 

Mr. Bremtuier. Thank you both, and may I say to you, Mr. Chair- 
man, and your committee, that we appreciate the opportunity you 
afforded us to clarify our views on this question, because we are aware, 
as in the 1 instance—and there are others, but in the 1 instance Mr. 
Scott mentioned—there is a misunderstanding in many of these issues 
by the public, and I think it is a healthy thing to have a chance to air 
our views on this matter and thank you again. 

The CuarrmMan. Our next witness will be Mr. Robert R. Nathan, 
chairman of the national executive committee of the Americans for 
Democratic Action. 

Mr. Nathan. 
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STATEMENT OF ROBERT R. NATHAN, CHAIRMAN, NATIONAL 
EXECUTIVE COMMITTEE OF AMERICANS FOR DEMOCRATIC 
ACTION 


Mr. Natuan. My name is Robert R. Nathan, and I am appearing 
here today on behalf of Americans for Democratic Action, as chair- 
man of the national executive committee. 

In the interests of time, Mr. Chairman, I will just summarize this 
statement, which I will appreciate having inserted in the record in 


full. 
The CuarrMan. You shall have that right. 


(The statement referred to follows :) 


TESTIMONY OF Rosert R. NATHAN, CHAIRMAN, NATIONAL EXECUTIVE COMMITTEE, 
AMERICANS FOR DEMOCRATIC ACTION 


Mr. Chairman and members of the committee, my name is Robert R. Nathan. 
I am appearing here today on behalf of Americans for Democratic Action, of 
which I am chairman of the executive committee. Our organization appreciates 
the opportunity to testify before this committee. 


A COMPETITIVE, FREE ECONOMY BEST FOR AMERICA 


First, may I state that ADA be'ieves in a competitive, free economy. We 
believe that vigorous competition in the economic area serves as a stimulus to 
enhance our material well-being and also to lend strength to individual freedom 
and to the effective functioning of a democracy. 

Consistent with our belief in a free and competitive economy, and our dedica- 
tion to the democratic way of life, we are opposed to circumstances which permit 
the exercise of monopolistic control by private interests. Great concentration 
of control over the forces of production in the hands of a very few individuals 
or corporations can be damaging not only to an effectively functioning economy, 
but can also interfere with political freedom and weaken the very roots of our 
free society. 

When we speak of monopoly we do not refer only to monopoly in the strict 
economic sense or in the strict legal sense. We are speaking about a complex of 
conditions widely prevalent in our society, the composite effects of which are to 
diminish competition, curtail demand and production, and concentrate economic 
and political decisions in fewer and fewer hands. 

The danger is, as Arthur F. Burns (now Chairman of the President’s Council 
of Economic Advisers) observed nearly 20 years ago, that “the rise of ‘heavy 
ivdustries,’ changes in methods of selling, and widening use of corporate forms 
of business organization are bringing, if they have not already brought, the era 
of competitive capitalism to a close.” 


NEITHER PUBLIC NOR PRIVATE SOCIALISM IS DESIRABLE 


To my way of thinking, monopolies might well be characterized as “private 
collectivism.” If there is going to be centralized control and centralized 
authority—which ADA definitely does not favor—it is much better that it be 
exercised by democratically elected officials rather than by private individuals 
whose economic means have permitted them to achieve such control. In other 
words, free and vigorous competition is to be preferred, but if we are going 
to have collectivism, it is better that we have “public socialism” rather than 
“private socialism.” We repeat that the interests of the American people 
and of our free society will be best served if we can preserve a vigorous com- 
petitive framework within our economic structure. As Justice Brandeis said, 
“The wastes of competition are negligible. The economies of monopoly are 
superficial and delusive. The efficiency of monopoly is at best temporary. * * * 
The wastes of democracy are among the greatest obvious wastes, but we have 
compensations in democracy that far outweigh that waste and make it more 
efficient than absolutism. So it is with competition. * * *” 

For well over a half century the United States has been concerned with 
legislation to prevent monopoly and to pursue antitrust activities. The com- 
plexity of this function is clearly demonstrated by the fact that no pat formula 
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nor any very simple and precise criteria for determining just exactly what 
constitutes monopoly or what interferes with competition and free trade, nor 
any clear solutions have been developed over these many decades. I am sure 
that this committee has no illusions about coming up with a total answer which 
will both suppress monopoly and constructively foster competition among free 
enterprises. The fact that there have been many changes in legislation, repeated 
intensive investigation by congressional committees and private organizations, 
and considerable variations and shifts in regulations and in court decisions, 
all attest to the need for flexibility and adaptability. 

The answer to the complexity of the problem certainly does not lie in running 
away from it, but rather in constant inquiry and pursuit of solutions. The very 
fact that this hearing is being held is encouraging, and I would hope that we 
will never reach a point where it is believed that all that needs to be known 
about the problem of monopoly is known and that further investigations and 
studies are not necessary. 


ESTABLISHED BUSINESS INTERESTS DO NOT SUPPORT ANTIMONOPOLY MEASURES 


In the search for light and truth in the field of monopoly we must realize 
that most businessmen, especially the big and/or established ones, do not enthu- 
Siastically favor governmental activities in the antitrust field. It is true that 
the venturesome entrepreneur of a new or young business is a dynamic supporter 
of every investigation and every piece of legislation and every legal action 
designed to facilitate his entry into the business world. As he starts his climb 
up the ladder, he is very strong in his opposition to any monopolistic force 
which slows his growth. However, as he gains his foothold and grows and 
expands, he naturally resists each and every measure designed to prevent him 
from becoming a monopolist in his field. 

Most businessmen are enthusiastically in favor of competition conceptually. 
In practice, however, they constantly search for ways to escape or modify the 
rigors of competition. They themselves would like to “enjoy” a monopoly. 
The businessman wants to see his enterprise grow and become dominant in the 
field. It is natural that he wants to achieve the top position. Competitors 
are obstacles in the way of achieving this objective. I don’t say this to be 
eritical of the businessman, but rather with the thought that a clear under- 
standing of this attitude and this position will be helpful to all who concern 
themselves with this field of inquiry. We must realize that self-restraint is 
not the answer to monopoly. Apparently this was realized many decades ago, 
but it is still not universally recognized. 

The view of the big-business man and corporate executive is well revealed in 
his response to Government’s antitrust activities. I have heard many big- 
business men speak glowingly about the benefits of free enterprise and vigorous 
eompetition and the dangers of Government controls and regulations and even 
use harsh words against private monopoly. On the other hand, I have yet to 
recall the head of any big corporation in the United States or the editor of any 
respectable business puublication commending the Department of Justice or 
the Federal Trade Commission when a big monopoly has been broken up or a 
monopolistic practice halted. Instead, “every prosecution is a persecution” to 
use the words of the late President Roosevelt. 

The business community of the United States naturally has a great stake in 
the preservation of a free-enterprise economy. I would hope that more support 
would be forthcoming from business leaders for antitrust activities. Past experi- 
ence, however, demonstrates that business leaders, corporate enterprises, and 
trade associations are not likely to be sources of constructive and effective 
proposals in this field. 


CONCENTRATION OF ECONOMIC POWER MEANS CONCENTRATION OF POLITICAL POWER 


There is another general thought which I should like to put forth for considera- 
tion by this committee. It concerns the noneconomic aspects of size of enter- 
prise or of concentration of economic activity. Is it better to have a limited 
number of very large corporations, presumably highly efficient, dominating big 
areas of business and endangering our whole free society or is it better to pre- 
serve and strengthen our forces of freedom by perhaps setting some limits to 
size and concentration even though there might conceivably be some sacrifice of 
efficiency? This is not a simple question to answer. 

In the first place, the prevention of monopoly may not necessarily assure 
freedom and democracy’s continuation. Nor is it absolutely certain that the 
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growth of economic concentration will inevitably undermine our democratic 
way of life. However, we must consider tendencies and probabilities as well as 
certainties. Wein ADA firmly believe that our democratic society is stronger 
when there is a vigorous competition in the economic field. Therefore, it would 
appear imperative to do everything feasible to prevent monopoly, to assure 
competition, and to limit concentration. 

Economists have given a great deal of thought to the question of efficiency and 
size of enterprise. There is no overwhelming evidence that efficiency increases 
with size without limitation or exception. As a matter of fact, many economists 
believe that some point is reached in the size of enterprise at which efficiency 
declines. Let us assume, however, for the moment, that the bigger an enterprise 
becomes the more efficient it is. We might then ask ourselves whether it would 
still be worth while to limit the size of a corporation, even though smaller units 
would be less efficient. I, myself, feel that a point might well be reached where 
limitations on size and on concentration are very much worth while and essential 
even though they may limit the degree of efficiency in our productive process, 
provided such limitations contribute to our political and social freedom. 

We hear many people say dictatorships are more efficient than democracies 
in the short run. Decisions by dictators can be made and implemented rapidly. 
I am convinced, however, that in the long run a free society is far more efficient 
and more productive than a dictatorship. But, even if a dictatorship were more 
efficient and more productive, I am sure that all American citizens would conclude 
that it is far better for us to have our democratic way of life and a little less 
efficiency than to live under a dictatorship and have great efficiency. In other 
words, there are things in life which are more important than efficiency. 

In this field of monopoly and antitrust activity our major concern should 
revolve around the objective of maximum individual freedom rather than the 
exclusive consideration of efficiency and productivity. The vigor which a com- 
petitive economy gives to the processes of production will, in my judgment, much 
more than offset the presumable efficiency which comes from extremely large 
enterprise or concentration of power in the hands of 1 or 2 firms. We must keep 
in mind that material objectives are very important, but the basic objective of 
freedom is most important of all. And, in thinking of freedom, we shuold con- 
cern ourselves with the freedom of all our people. The monopolist complains 
about Government’s interference with his freedom when antitrust suits are 
initiated, but democracy is predicated on the principle of limiting the freedom 
of those who by such freedom do harm to others. It is still a sound practice 
to apply the principle of “the greatest good to the greatest number.” 

The increasing trend toward concentration of economic authority and economic 
decision, through concentration of control of great aggregations of capital, endan- 
gers both the economic and political bases of our society. It is not necessary 
to assume malevolence on the part of those who exercise the power of decision 
over these great aggregations. It is sufficient to point out that a handful of 
corporate directors and managers can, purely on the basis of business judgment, 
exert as great or even greater influence than the Government itself. Through 
arbitrary decisions on matters of production, prices, patents, mechanization, 
marketing, they can influence the very nature and substance of our economy and 
of our way of life. 

The effects of monopoly and great power on the practice of democracy are 
obvious. When one corporation has an annual income approximately equivalent 
to the combined incomes of the 48 States, or the combined income of the thousands 
of local governments in the United States, it is too much to expect that it will 
place the public interest over its particular interests. Mr. Wilson was only 
voicing a sincere corporate maxim when he said that what is good for the General 
Motors is good for the country. It would be a misreading of history to call this 
a slip of the tongue. Anyone who, in a responsible position in Government, has 
dealt with high officials of giant corporations can bear witness to their imperious 
insistence that the welfare of their companies is the key to the welfare and 
prosperity of the country. 

In a democracy, elected officials presumably are responsible to the wishes of 
the electorate. But who is the electorate in terms of political influence? Con- 
centrations of economic power tend to exert concentrated political power. Not 
for 1 minute do we question the right of every citizen to seek legislation and poli- 
cies of interest to himself. But we are deeply concerned when political power 
is a reflection of accumulated wealth and economic power. We have seen too 
much evidence in the past and again under this administration of the great 
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political force exerted by concentrations of wealth, to resign ourselves to the 
thought that “money does not talk” in the realm of Government. 

My own experience in the War Production Board convinced me that a consid- 
erable proportion of the businessmen who came to Washington on governmental 
assignments are incapable of subordinating their private interests to the public 
interest. Again, it is not a matter of ill-will or malevolence, but rather one 
of background. Many business executives served their country well in uniform 
and in civilian positions, but many sought to protect the interests of their com- 
panies and industries. I remember well the battles over the expansion of steel 
and aluminum capacity. Fortunately, at that time there was some respect in top 
governmental circles for civil servants and economists and intellectuals—“egg 
heads,” if you please. The public interest was always represented, though it 
did not always prevail. Now things are different. 

Representatives of business have moved into many governmental agencies and 
serve their private interests with little or no opposition. The general contempt 
of this administration for people with brains has brought such a forced and volun- 
tary exodus of capable civil servants as to give the businessmen a far freer 
hand in the operation of Government than at any time since the disastrous days 
of the Hoover administration. Merely as an illustration, I refer you to the 
practice in the Department of Commerce where the Commodity and Industry Di- 
visions of the Business and Defense Services Administration are run by business- 
men who rotate on a 6-month basis. In practice, these men are selected by their 
industries to come to Washington for a 6-month term to “run” a division which 
directly affects their corporation and industry. The consequences of such a 
practice are too obviously ludicrous to warrant elaboration. 


EFFECTIVE FREE ENTRY OF NEW ENTERPRISES ESSENTIAL TO COMPETITION 


As our total production rises and productivity increases and the process of mech- 
anization is accelerated, the opportunities of improved material well-being are 
greatly expanded, but the dangers of monopoly and concentration also tend to be- 
come greater. As our level of total production increases, it is almost inevitable 
that the number of multibillion dollar corporations and hundred million dollar 
corporations will increase. The growth in size of individual enterprise will in- 
evitably be associated with the growth in size of our total economy. However, 
it is the increasing concentration associated with growing bigness which needs 
to be watched very carefully. We need to study and understand not only what is 
taking place, but, even more important, the social and political as well as eco- 
nomic implications of the changes in our economic structure. The reduction in 
the number of independent corner grocery stores and the increase in supermarkets 
and chains of supermarkets with centralized procurement and storage and mer- 
chandising methods might conceivably mean better service for the consumer and 
possibly even lower markups. However, degrees of monopoly may be reached 
which can be much more harmful than helpful. This is especially true as the 
amount of capital required for new enterprises increases greatly in size. The con- 
cept of freedom of entry has become more and more academic in many fields of 
activity. Any significant number of new entries in the field of automobile pro- 
duction is pretty much theoretical. It is difficult to imagine 4 or 5 new producers 
entering the field of automobile production in the foreseeable future. Had it not 
been for governmental action there would have been no new entries in the field 
of aluminum production. 

The economic problems of monopoly are inevitably affected by this growth in 
our economy and the growth in scale of enterprise and especially in the size of in- 
vestment funds required for new entry into important industrial fields. With the 
introduction of what is popularly called automation and the acceleration of tech- 
nological development, this problem may well become increasingly complex and 
difficult. When we stop to think of the potentialities in the years ahead which 
can be derived from fully automatic machinery and when we realize the role of 
mass advertising and its impact on consumer selection, and when we speculate on 
the possibilities of increased scale of operations in the atomic age, and when 
we give thought to what has been and will be accomplished through product and 
process research, we can well realize that the problems of fighting against monop- 
oly will be far more difficult and serious in the future than in the past. 
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FREE, COMPETITIVE ENTERPRISE PREFERRED OVER REGULATED MONOPOLY 


Perhaps we must reorient Government economic policy toward the end of under- 
taking positive measures to help assure competition in addition to the preventive 
measures to break up monopoly and to halt mergers and bring unfair trade prac- 
tices to a halt. The whole responsibility of Government may have to shift to a 
new level and new approach. It is not meant to imply that Government should 
supervise individual enterprise and regulate business undertakings in a direct 
and detailed way. While concentration of power in the hands of the democratical- 
ly controlled government is less dangerous to liberty than concentration of power 
in the hands of privately controlled business, I believe it is best to forestall every 
kind of concentration of power that can be avoided. Therefore the desirable 
solution does not lie in governmental supervision, but rather in governmental 
policies and actions designed to prevent monopoly, to facilitate competition and 
to create an atmosphere in which competition is vigorous. It is better to fight 
against monopoly than to resign ourselves to it and attempt to supervise and 
regulate it. 

There are many fields of activity where Government regulation could have 
been used effectively to hold the trend toward concentration and monopoly, ut 
where the results have been to foster monopoly and stifle competition. One 
deplorable example of the Government’s failure to stimulate a spirit of free 
eompetition and to forestall the development of monopoly is in the field of air 
transport. I have had some contact in this area in my own professionai work 
and certainly increased attention by the Congress is very much needed. Those 
members of Congress who believe in freedom of competitive enterprise should 
take a good look at the work of the Civil Aeronautics Board. 


GOVERNMENT REGULATION OF AIRLINES MISHANDLED, MONOPOLY ENCOURAGED 


When the Civil Aeronautics Act was passed in 1938, the air transport industry 
was young and weak and the economy was still somewhat depressed. There 
was the question of subsidies and of Government payments for transportation of 
air mail. The need for subsidy and air-mail payments was the principal factor 
in the decision to regulate the industry and to make new entry dependent upon 
certification of public convenience and necessity by the Civil Aeronautics 
Board. However, Congress was not willing to allow the existing carriers to 
monopolize the entire industry. In fact, Congress inserted into the act an in- 
struction to the Civil Aeronautics Board to consider “competition to the extent 
necessary to assure the sound development of an air transport system properly 
developed to the needs of the foreign and domestic commerce of the United 
States, of the postal service and the national defense.” Congress actually re- 
ceived assurance that this provision would bring about the admission of new 
carriers into the industry. That was in 1938. 

It has now been 17 years since that act was passed and not one single new 
trunkline has been certificated during all the intervening years. In the mean- 
time, the commercial revenue of the industry has increased fortyfold. Today 
trunkline service is monopolized by 13 grandfather carriers, having shrunk from 
16 by merger. Today the Big Four airlines account for nearly three-fourths 
of all commercial airline revenue, which is higher than their proportion in 1938. 

True, the Civil Aeronautics Board has certificated “local service” or “feeder” 
earriers which are not competitive with the trunk routes and which now account 
for less than 3 percent of the industry’s revenue. Also 4 all-cargo carriers 
have been certificated, but their revenue is only about 1 percent of the industry’s 
total. 

The problem of subsidies for domestic carriers is no longer an excuse for the 
Board’s restrictive entry policy. Only the three smallest among the grandfather 
carriers still get subsidies for domestic trunkline business and this is largely 
because the Civil Aeronautics Board has not permitted them to extend their 
routes into profitable territory in competition with the bigger carriers. The 
Civil Aeronautics Board could well be charged with enhancing monopoly in this 
field not only by preventing new carriers from entering but also by restraining 
route expansion among existing carriers. The industry is growing fast and 
pat: growth will permit existing carriers to expand even if new carriers enter 

e field. 

The profits in the airline field are very sizable. As a matter of fact, 2 years 
ago the Board itself said of these profits that “such earnings must be con- 
sidered excessive when measured by any reasonable standard applicable to a 
regulated industry.” The Civil Aeronautics Board gave limited operating rights 
to some noncertificated carriers shortly after World War II, but has been 
working ever since to restrict and eliminate the few survivors of this operation. 
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This has been done even though the Board itself has acknowledged that it was the 
competition of these noncertificated carriers which forced the grandfather lines 
to take up coach service. Also air freight was first aggressively promoted 
by new carriers. In the cargo field, the big airlines charge lower rates when they 
are in competition with the all-freight cargo carriers and higher rates on routes 
where they are not in competition with these carriers. This is one field where 
competition has been precluded by Government action and entirely without justi- 
fication on economic or any other grounds. This is monopoly with a vengeance 
and the hands of Government are soiled and have been soiled for a long time 
in this particular field. 


RADIO AND TELEVISION INDUSTRY MONOPOLY RIDDEN 


Another field where Government regulation might very well be subjected to 
intensive scrutiny from the point of view of monopoly and competition is that of 
communication. There are many experts in this area who believe that the major 
networks are exercising a degree of control and influence in the field of radio 
and television that cannot help but be seriously restrictive in this very important 
field of communications. Certainly as vertical business structures with great 
powers they can do great harm by improper use of such powers. It seems to me 
important that we do everything in our power to prevent the concentration of 
power rather than permit it to occur and then hope that there will not be 
improper use. 

The VHF emphasis by the Federal Communications Commission in television 
has been most distressing. The number of channels available through VHF is a 
small fraction of the number available through UHF. Adequate numbers of 
stations to assure competition can only come about if positive steps are taken 
to bring the whole UHF band into effective use. 

Common ownership of radio and television stations by newspapers is hardly 
conducive to competition and assured freedom. It has been said that nearly 
half the population of the United States gets all of its local news and advertising 
services from single ownership, that is, single control of the newspaper and of 
television and radio within the community. There is favoritism to large adver- 
tisers. Chain ownership of television and radio has doubtful merit. There is 
little evidence that the Federal Communications Commission has conducted 
itself with the view toward assuring competition. Rather it seems to have 
facilitated monopoly and centralized control. 


GOVERNMENT PROCUREMENT POLICIES OFTEN ENCOURAGE MONOPOLY 


There are other agencies in the Government concerned with business enter- 
prise which might also be investigated from the point of view of contributing 
toward monopoly. This type of investigation would not only include regulatory 
agencies such as the Civil Aeronautics Board and the Federal Communications 
Commission, along with the Federal Power Commission, the Interstate Commerce 
Commission, and the like, but also procurement agencies and their activities. 
The concentration of procurement among the big companies by the Department 
of Defense is well worthy of the most thorough and careful study by this 
committee. I am not convinced that concentrating orders in the hands of only 
the big producers will save the Government a great deal of money. Even if 
there were such savings, there are questions of our Nation’s security and of 
our economic system to be considered. In this atomic age, multiple sources of 
supply and geographic dispersion must be taken into account. Even if Secre- 
tary Wilson and Secretary Humphrey are made happier by the concentration 
of orders in the hands of a few bigger companies for the saving of a few dollars, 
the American people will get neither temporary nor long-term happiness from 
the deterioration in the health of our free society and in weakening our free insti- 
tutions which result from such a policy, 


PENALTIES FOR VIOLATION OF ANTITRUST LAWS ARE TOO MILD 


In terms of investigations which should be undertaken, we believe that 
careful studies might be considered with respect to the whole matter of enforce- 
ment in the antitrust and fair-trade-practices field. If we sincerely believe in 
competition and the free-enterprise system, then violations in the area of anti- 
trust and fair-trade practices must be regarded as extremely serious. Those 
who are violators are in effect trying to weaken and destroy our free-enterprise 
system and in essence are hitting at the very heart of our free society. Too 
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often those who have violated our governmental regulations and controls in this 
area have been able to pay very small fines and have suffered no real sense of 
shame in the community. This is most unfortunate because we are dealing 
with something which is vital to our whole way of life and the penalties ought 
to be very severe. Too often the violators agree to curtail certain of their 
activities and sign a consent order and there is no really significant punishment 
for very serious offenses. Businessmen will not be deterred from monopolistic 
activities if they feel that they have nothing to lose by engaging in illegal 
practices. Puny fines and desist orders are hardly sufficient to discourage 
violations. 

This whole operation of consent orders ought to be studied and publicized 
so that the American people can know what has been taking place. There should 
never be a consent decree without complete publicity of what went on and why 
the Government accepts the order and what the company is going to do. In 
essence, complete statements of consideration behind the consent arrangements 
are needed. I do think that we are inclined to penalize in this field far too 
lightly. We're dealing with something too basic and too important to be treated 
so lightly and cavalierly. 

Our lack of concern with the area of enforcement is perhaps also revealed by 
the size of the enforcement staff of the Antitrust Division of the Department of 
Justice and of the Federal Trade Commission. Effective enforcement is not, how- 
ever, merely a matter of big appropriations and large staffs. It is also a matter 
of top attitude. Nonetheless, adequate funds must be made available to do an 
effective enforcement job. There have been stories in the past about the tremen- 
dous legal fees paid by defendant companies in antitrust suits and how large 
these legal fees have been compared with total appropriations for the Antitrust 
Division. More vigorous enforcement of the revised section 7 of the Clayton Act, 
provided for in the Celler-Kefauver bill of 1950 certainly is called for and needed. 
Legislation of the kind proposed by Senator Sparkman requiring advance regis- 
tration of all mergers above a certain size would facilitate the work of the 
enforcement agencies in terms of curbing undesirable mergers. 


LOSS OF COMPETITION HAS CURTAILED PRICE FLEXIBILITY 


Presumably competition serves to bring about price flexibility and a wide choice 
of goods and services at prices largely determined by the forces of supply and 
demand, There is some serious doubt whether there is anywhere near the degree 
of price flexibility in the economy today that prevailed a number of years ago. 
We have seen times when there has been a decline in total business activity and 
very little change in prices. Many employers prefer to cut production rather than 
to cut prices and maintain production. Under a vigorously competitive economy, 
such policies would be difficult to follow. This problem needs very intensive and 
careful study. 

Some employers are inclined to blame labor for the failure to reduce prices. 
On the other hand, labor has contended that because of a declining degree of 
competition and an increasing degree of concentration, the only way to get the 
benefit of increased productivity to consumers is through increasing wages. 
There appears to be a considerable basis for this contention on the part of labor. 
If employers will not cut prices but merely add to their profits as a result of 
higher productivity, then labor is performing a real service for the total economy 
by insisting on higher wages in order that there may be a market for the prod- 
ucts of American industry. The relationship between prices, profits, and wages 
needs to be looked at not only from the point of view of equity but also from 
the point of view of economic prosperity and the maintenance of full employ- 
ment in this age of technological advancement. 


INSURANCE COMPANIES AND MUTUAL FUNDS WIELD GREAT INFLUENCE THROUGH 
INVESTMENT POWER 


In addition to investigations into the broad areas already suggested, I think 
there are some special fields which need very considerable attention. For 
instance, I would suggest thorough investigations of the investment functions 
of insurance companies and mutual funds. In both these areas we have a limited 
humber of firms which serve to aggregate tremendous amounts ef savings and 
to direct the flow of these funds into investment channels. The aggregate of 
these funds is so large as to significantly influence the direction of our whole 
economy. How democratic is the administration of insuranee companies and 
investment trusts? How is this tremendous power in terms of control over tens 
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of billions of dollars exercised? What proportion of total funds for new invest- 
ment in each year is accounted for by the insurance companies and by mutual 
funds? Exactly who determines the investment policy of these outfits? To 
what degree are those who determine these investment policies tied in with those 
who control large-scale investment activities in other fields? There are many 
other questions with respect to the insurance field that are of particular interest 
to the policyholder that might be investigated. But it seems to me that the most 
important matter for his committee to consider relates to the huge investment 
funds and the power which can and may well be exercised on behalf of specific 
private interests in the direction of the investment of huge funds accumulated 
through collective savings. 


OTHER AREAS NEED STUDY BY CONGRESS 


There are other particular fields which need careful attention such as banking 
and newspaper publishing. Certainly banking is directly affected with the public 
interest. The mergers in this field and the increased growth in the size of banks 
ought to be studied thoroughly. In the newspaper field, we are concerned with 
a very basic influence on public opinion and public information. The number 
of mergers among newspapers in an increasing number of cities where the press 
is in the control of 1 firm or 1 individual is quite distressing. A free society 
needs a free press and a free press is better assured by competition. 

Another area which might well be studied concerns the role of some Govern- 
ment agencies in not only precluding prosecution of violators, but also in en- 
couraging the growth of concentration. During World War II and later during 
the Korean war, prosecutions were held up because defense and mobilization 
officials supported contentions by large companies that any activities in the anti- 
trust area would interfere with and halt production for war purposes. Un- 
doubtedly many abuses were covered up by such efforts. Probably such activities 
are still taking place. Not only can the Defense Department contribute toward 
monopoly and concentration in the American economy through its procurement 
activities, but it can also bring influences to bear on other agencies so as to delay 
or halt investigations of and legal actions against defense suppliers. This whole 
field ought to be studied and the role of high Government officials might well be 
given special attention to determine how particular interests are served under 
the guise of the public interest. 

Mr. Chairman, I have been asked by the businessmen’s council of ADA to 
Suggest that you investigate the following areas of restrictive practices: 
“Strengthening Robinson-Patman Act; disqualify the rule of reason and good 
faith as defense against pricing collusion; exclusive territories and exclusive 
dealerships; forced combination selling in chemicals and other scarcity situa- 
tions; and horizontal textile mergers and price collusion.” 

Mr. Chairman, these comments have ranged over a rather wide field of policy 
considerations and proposals for the committee. I hope some of the suggestions 
may be helpful. Above all, I believe that we must realize that this is the living 
subject which requires constant observation and study. Perhaps we need a 
continuous watchdog operation by this committee if we are going to keep our 
free economy free. 


Mr. Naruan. ADA is in favor of a competitive, free economy. I 
would like to make that clear at the beginning because there have been 
some misunderstandings on the part of those who are not particularly 
sympathetic with the productive and constructive views of the ADA, 
and I want to emphasize that particularly. 

It is our belief that not only will a free and competitive economy 
serve us in terms of economic development of the country most effec- 
tively, but that in addition, a free and competitive economy is a pre- 
requisite to maximum individual freedom and to our democratic way 
of life. 

We believe that not only is it necessary to act against a monopoly 
and monopolistic practices, but we believe it is highly important to 
try to prevent the circumstances which permit monopolistic control. 
In other words, it is not just a matter of trying to stop trouble after it 
starts, but if anything can be done to assure free and vigorous compe- 
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tition in our society so that there is not the opportunity of the prospect 
or the temptation for monopolistic control, we are better off. 

We feel in the recent years the growth of the economy has made 
the competitive system subject to more monopolistic control. I was 
very much interested in seeing that some 20 years ago, the Chairman 
of the President’s Council of Economic Advisers, Arthur Burns, 
stated that— 

The rise of heavy industries, changes in methods of selling, and widening use 
of corporate forms of business organization are bringing, if they have not already 
prought, the era of competitive capitalism to a close. 

The CHarrMan. Does he still have that view? 

Mr. Naruan. Well, I do not know. I doubt whether he interprets 
those views in terms of policy formation these days, because I think 
most of the policy proposals are in the direction of nonintervention by 
Government, and apparently he must feel that there is still quite a 
bit of competition in the economy. 

By the way, Mr. Chairman, I still feel we have a competitive econ- 
omy in large measure. I think that that was an overstatement by 
Mr. Burns 20 years ago, but I think if we have the degree of competi- 
tion we still have in the economy, it may in large measure be traced 
to the fact that we have pursued antimonopolistic practices to some 
degree. I think, had we pursued activities in this direction even more 
vigorously over the past decades, we would have even a more vigorous, 
competitive economy. 

I think that the problem, Mr. Chairman and members of the com- 
mittee, will become increasingly difficult as time goes by, as we move 
into a larger level of activity, and as that occurs in the economy and 
total production increases, the size and scale of enterprise, unless 
something is done about it, will inevitably increase. I believe as 
the economy grows and as the scale of enterprise grows what we must 
watch for is concentration associated with bigness. Bigness in itself 
may be a serious question to us, but much more serious than bigness 
as such is the concentration that may well be associated with the 
growth and bigness. I think that is where we have to keep your 
eye on the ball if we are going to preserve a free economy in our 
society. 

Now, as size of enterprise grows and concentration does come with 
it, I think we run into what might be termed as private socialism. 
Some people think that is an inconsistency of words but I think it 
best describes what monopoly and very, very large-scale enterprise 
which controls an industry really is like. It is private socialism. 

While we in ADA, are against socialism of any nature and prefer 
competition, we would rather have public socialism than private 
socialism, if we have to have it. 

I do not think we have to have either. I think what we need to 
do is to try to assure that competition will persist and will prevail 
so that no control by Government nor by private monopoly can be 
exercised, nor need be exercised. 

Now, this problem has been with us, as you know, more than any- 
one else—you and the members of the committee, Mr. Chairman— 
for a good many decades. I think that the very fact that out of those 
experiences we have had now for some 60 or 70 years, that we have 
hot come forth with a simple solution, and a very simple set of criteria 
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as to what monopoly is and what it is not and how to fight trusts, 
demonstrates we are dealing with a very complex problem and one 
which changes over time. 

We feel that the objective which was set forth by your committee 
for these hearings, namely, one of studying the situation and trying 
to get proposals of fields which should be studied and in which in- 
quiries should be made, is a very desirable objective, because it is 
our belief that it is going to be necessary to keep in constant touch, 
to make constant inquiry and study in this field if we are going to 
come to intelligent solutions. 

The CHarrmMan. Do you also agree with the fact that since there 
is a committee conducting hearings of the type we are conducting, 
that that will, in effect, act as a deterrent and make those striving 
for undue concentration to be a little more careful in their activities! 

Mr. Naruan. I think many of the big corporations who would be 
inclined to undertake activities that might be monopolistic in char- 
acter will be very careful if they fear investigation, even though there 
may not be penalties. I think they will restrain themselves some- 
what, if they feel there are going to be investigations which might 
lead to legislation, if those investigations reveal abuses. 

I think the functions of this committee are highly important and 
should be practically continuous. I think that this kind of activity 
is absolutely essential if we are going to keep up with this problem and 
stop certain practices from developing. 

There is one aspect on the business side, Mr. Chairman and mem- 
bers of the committee, that I would like to emphasize and make my 
point very clear on, and that is that, unfortunately, most business 
representatives I am afraid are not going to be too helpful in this 
field of monopolistic investigation and this field of antitrust activi- 
ties. I think we ought to understand the philosophy and logic behind 
the businessman’s attitude on this subject and not just be critical 
and indiscriminant. 

I have dealt with businessmen over a long period of time and I 
find those who are just coming into the business community or are 
just beginning to grow, are very enthusiastic for antitrust activities 
and for breaking up monopolies, but as they grow and become stronger 
they begin to see the top, and you cannot blame them, they want to 
be the head of the field. 

When they get up to the head of the field competitors are nuisances 
and are troublesome, and, therefore, many of them turn to monop- 
olistic attitudes rather than the competitive characteristics which they 
had originally. 

I think in view of the fact that businessmen want and seek growth, 
we should not expect self-restraint to come up in this field. 

That is why I disagree with the philosophy of just letting business- 
men go and they will compete with each other and you do not need 
to worry about monopoly. 

I think that is wrong. I think up to a certain point a man will 
be a competitor until he gets to a dominant position and then he tends 
to take every possible measure he can develop to dominate the field 
and when competitors become obstacles to complete domination and 
they are inclined to fight antitrust activities. 
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I think not only will those who reach the top not be helpful in the 
study and investigation, but I think that trade associations and busi- 
ness organizations are not helpful, unfortunately. 

I give as one illustration, you may be familiar with some instances, 
but I do not know of one instance where a large corporate executive 
or large trade association or big business group came forth and com- 
mended the antitrust Division after that Division has found an ob- 
vious violator of the Antitrust Act, and arranged a consent order or 
has pursued the case to a point where there has been court action. 

Many of the big businessmen will say “We are not for antitrust, 
we are for competition,” but usually every time the Antitrust Division 
steps forward and takes action, they are accused of being persecutors 
rather than undertaking to protect our free and competitive economy. 

I just mention these, because I think we have to be realistic in 
trying to appraise where we are going to get help and what kind of 
attitude we have to approach in terms of fighting monopoly. 

We are going to, in essence, be doing something which is unpopular 
with large business, and we might as well recognize that from the 
beginning. It will make the whole inquiry more fruitful and more 
productive. 

There is one other thing I would like to mention and it is some- 
thing that may be a little unorthodox, Mr. Chairman, in terms of this 
question of size of business and competition, efficiency and politics, or 
political freedom. 

[ have a feeling that there is a point reached in the size of business 
where efficiency does not increase. In other wor ds, a point where 
business gets so big that the bureaucratic problems overcome the 
mechanical benefits, or technical benefits of size. 

We have no proof one way or the other on that. Generally, the 
economists agree that up to a certain point business efficiency im- 
proves as size increases, but most economists feel there comes some 
point beyond which efficiency diminishes rather than increases with 
size. 

But in the paper we have prepared 

The CuarrmaNn. Is that not because a large body moves far more 
slowly than a small one? 

Mr. Naruan. It is a problem of organization, yes, Mr. Chairman. 
It is a problem of how that body fits together internally, how they can 
agree, how they can organize, how they can delegate responsibility, 
how they can work most effectively, and usually when it gets so big 
and bulky, there are forces at work inside the body against the main 
tenor of certain groups and in other directions, and the net result is 
that you get a lot of confusion and a lot of conflicting pressures. 

Mr. Scorr. You can apply that same argument, of course, to the 

maintenance of a small armed force rather than a large one. 

Mr. Naruan. Yes. 

Mr. Scorr. Do you believe we would do better in this country with 

a small army rather than a big one? 

Mr. NarHan. There, the question might very well arise, Mr. Scott, 
as to whether you break down your units, with regard to a degree of 
autonomy within your units, and I believe i in our Armed For ces we 
tend toward a certain amount of decentralization. 

In the Armed Forces you want to aggregate your effective striking 
power at a point where it is necessary to meet the enemy. 
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In General Motors, it is whether you put your power in a specific 
area—in the political direction, for instance—whether that is a good 
thing or not. 

Mr. Scort. I was struck with your comments on page 6 referring to 
people with brains. I was going to ask whether you felt the Secre- 
tary of State has brains. 

Mr. Naruan. I think Mr. Dulles is a man with quite a bit of mental 
capacity. 

Mr. Scorr. Could you tell us whether you think the head of the 
Foreign Operations Administration, Mr. Stassen, has brains? 

Mr. Natruan. Well, Mr. Scott, I think he has a fairly high IQ, 
but you in mentioning the FOA have picked an illustration which I 
would say without qualification is one where there has been a very 
serious destruction of capacity in the Government. I know that agen- 
cy pretty well, and I think Mr. Stassen undertook to really bust that 
agency apart when he took over that job. I would be willing to say 
here—and I do not know the detailed facts—that probably of the men 
in the field of economics and the field of real technical ability in for- 
eign relations, that Mr. Stassen probably cut that agency down to a 
third of its former high professional level when he came in there. 

He has brains but it is what he did to his professional staff that is 
serious. 

Mr. Scorr. I am always afraid of generalizations, and you have a 
generalization here that this administration has a contempt for peo- 
ple with brains, and you refer to the good old days in the paragraph 
Just above, where there was a tremendous respect for eggheads. I 
am just wondering whether the general distrust of this administration 
is not a distrust of eggheads, but merely a distrust of the scrambled- 
egghead type. 

If there has been a general contempt for brains shown by this ad- 
ministration, it is a very serious charge, and I would like you to 
give us some illustrations of where this administration has so dis- 
trusted some of the great brains of this country that it has fired 
them from the Government. 

I do not speak to the change of administration, where people nor- 
mally and automatically resign, but what great brains has this admin- 
istration fired to the detriment of the country. 

Mr. Natuan. Well, Mr. Scott, I would say that the turnover in 
many of the jobs like in the Council of Economic Advisers was to be 
expected, because I think it is appropriate that an administration 
should have in policymaking jobs, men that it wants, and if it wants 
Arthur Burns instead of Leon Keyserling, Burns is a perfectly bril- 
liant man, and that is perfectly adequate, but where I feel the great 
problem has arisen is down in the agencies in the professional levels— 
and I happen to know the economic field pretty well—I would say in 
the last 214 years in places like FOA—Mr. Stassen’s agency—that 
probably 5 times—and I really think this is an understatement, Mr. 
Scott—5 times as many economists have been laid off as have been 
hired in this period. That is just an indication. 

I believe honestly that is an understatement rather than an over- 
statement, and what has happened is that the kind of people they have 
had around who do research in the realm of public interest, just 
are not in these agencies any more. 
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I speak of the Department of Commerce, not the Census Bureau, 
which, by the way, I think has maintained a very high level of integ- 
rity, but I think in the Department of Commerce as an example, espe- 
cially Foreign Commerce, and in the Business and Defense Services 
Administration, I say in the research staffs of the Treasury Depart- 
ment, there has been a very substantial curtailment of people who 
have the capacity and experience in research fields. 

Some of these came about through a reduction in personnel, a lot 
of them came about, I think, through individuals voluntarily leaving 
because they felt the environment was not appropriate and the most 
serious problem has been the tendency of the officials of this adminis- 
tration to talk upon the work of professionals as suspect. 

The CuHatrMan. Let us have some specific illustrations. 

Mr. NarHan. Do you mean individuals? 

The CHarrMan. I can give you some—you may hesitate to do it, 
but we have the situation where Secretary of Commerce Weeks tried 
to oust one of the most gifted men in the Government service, Mr. 
Astin, who was the head of the Bureau of Standards. 

He did not succeed in doing that, but he tried mighty hard to do 
it, and now I understand he is trying to get out Sam Anderson, Assist- 
ant Secretary of Commerce. 

Mr. NarHan. Sam Anderson has already resigned. 

The Cuatrman. A very gifted man, whose activities were made 
very difficult for him there. We have Jim Mead, who is being forced 
out as a very able member of the Federal Trade Commission. A man 
by the name of Scott MacLeod, who I would not hire as a dogeatcher, 
was retained to have three hats in the State Department, one as head 
of personnel. Since then, he has been deprived of his duties as head 
of the Personnel Division of the Department of State. He is security 
oflicer of the Department of State, and he heads the entourage, or has 
jurisdiction over the operations of the Refugee Act of 1953. 

I can go on and give you many others. 

Mr. Scorr. Isn’t Jim Mead’s that one where there was a termination 
of service ? 

The CHarrmMAn. Yes; but the Commission is supposed to be bi- 
partisan, and I question whether the Commission will be bipartisan 
when we consider past experience, or consider the dossier of the man 
to succeed Mr. Mead. It is difficult to understand why Mr. Mead was 
» given his walking papers and was not reappointed. 

There wasn’t any consultation with the Democratic leaders of the 
House or the Senate, or any other leaders of the Democratic Party, 
although the Commission is supposed to be bipartisan. 

Some of the appointments to the other commissions, I certainly 
would not say, was drawing on the vast reservoir of real brains we 
have in this country. However, I do not want to belabor the point. 

Mr. Narwan. In answer to Mr. Scott’s question, I was thinking 
a at the technical level rather than the administrative or policy 
evel, 

Mr. Scorr. I was wondering, because in a country that is at peace 
for the first time in 25 years, and has the best peacetime economy on 
a I was wondering how this could be done by people without 
brains, 

Mr. Natuan. I would like to answer that, Mr. Scott. 
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First of all, I would say from the economy’s point of view, we are 
now just above the level we were 214 years ago, and we did it at 
that time without this administration. 

And secondly, the only difference in the world picture is the cessa- 
tion of the hostilities in Korea, which 3 years ago were rather inactive, 
and I think probably the peace could have been achieved at the terms 
finally agreed upon at an earlier date, had the previous administration 
been willing to accept these terms. 

You see, my conception of a democratic way of life is a dynamic 
one. We live in an economy which changes and ae new prob- 
lems; we live in a world where the Communists shift to coexistence; 
and we have to adjust our needs. We live in a world where the 
underdeveloped countries move rather extremely from east to west 
and in between and all over the lot, and we need to have ability to 
adapt to those circumstances. 

The Cuatrman. As chairman, I want to say we have covered this 
subject long enough. 

Let’s go on with your statement. 

Mr. NatrHan. Very well, sir. Just one thing about this matter 
of size and efficiency, Mr. Chairman: I think we ought not to run 
away from this question of size and concentration merely if there is 
a question of efficiency. 

The Cuarrman. Let me question you on that point. Now take the 
case of the steel industry. I have not got the exact figures in mind. 
You have the United States Steel Corp. which occupies a dominant 
position in the manufacturing of steel. It is between 30 and 35 
percent. Now along comes Bethlehem and says: 

We have less assets than U. S. Steel has. We feel we should unite with 
Youngstown Sheet & Tube, so as to get a more commanding position in the 
industry in order to compete in certain areas with U. S. Steel. 

Very happily, the Department of Justice frowned upon that merger 
of Bethlehem and Youngstown. 

On the other hand, haven’t Bethlehem and Youngstown a reasonable 
cause for complaint? The Celler Antimerger Act was only passed in 
1950. The combinations that resulted in U. 8S. Steel occurred before 
1950. 

Now, what shall we do? Shall we go forward and in a sense 
penalize Bethlehem and preclude it from merging with Youngstown! 
What about the past? Shall we get after a concern as large as 
U.S. Steel in face of the cogent argument of Bethlehem that it can- 
not properly compete and therefore it should have the right to merge! 

That is a very difficult problem. ; 

Mr. Narnan. I think the answer lies in 2 or 3 directions. First 
of all, the fact that we did not stop undesirable mergers prior to 1950 
should not be an excuse for not stopping them now, even though it 
does not make available the benefits to those who would now merge 
as compared with what it did then. 

Secondly, I have very serious doubts whether a Bethlehem- Y oungs- 
town merger really is needed or could be justified on economic grounds. 

The Cuarrman. I am just giving you the arguments of Bethlehem. 

Mr. Naruan. If they can be justified on economic grounds in terms 
of efficiency and more effective competition in the industry, then tt 
ought to be given serious consideration. 
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Third, it seems to me, Mr. Chairman, our first real problem now 
is to stop further monopolistic tendencies, and the merger area is 
one very important one, but as we do that I think we ought to go back 
and look at what happened before, and if a very careful study of the 
steel industry does indicate that the size and scope of operations of 
U. S. Steel Corp. does have detrimental effects on our economy, then 
I think we should pursue the breakup of that organization. 

The Cuarrman. The Supreme Court has held in the Consolidated 
Steel case, which was a union of U. S. Steel and Consolidated, there 
was no violation of the antitrust laws. 

If we get after that, in what way shall we do it? 

Mr. Naruan. I believe we may have to have new legislation in 
which we consider something which unfortunately is rather vague and 
nebulous and that is this impingement on the competitive process 
which monopolistic combination tend to impose. 

We may have to set up new criteria, Mr. Chairman. In the past, 
I think the criteria on the whole have been fairly severe as to what is 
a trust and what is a monopoly. 

If we come to the conclusion that increased scale of enterprise and 
increased degree of concentration really has harm all through the 
economy and the political structure of our country, then maybe we 
ought to set up much more strict criteria under which courts would 
hold that mergers and monopolies of that nature are damaging and 
can be broken up. 

Now, as I say, I have observed the steel industry. 

The CuarrmMan. You do not help us very much with those gener- 
alized statements. I do not mean to be critical of you, but we have 
had those general statements. What shall we do with the large en- 
tities, such as General Motors, the Aluminum Company of America, 
and United States Steel? 

Mr. Natuan. Mr. Chairman, I think there comes a point—and I 
would be inclined to think that when a company accounts for as much 
as 20 percent of the total production of that industry—I think there 
would be a presumption of control and concentration in that company 
which is damaging and detrimental to the economy, and put the bur- 
den of proof on that company to demonstrate there is no interference 
at all with competition, and unless it can be demonstrated conclu- 
sively, that company should be broken down to where it has no more 
than 10 percent of the industry. 

If General Motors were today broken down into Chevrolet, Oldsmo- 
bile, Buick, Cadillac, Pontiac, and a few of the other companies, I 
very seriously doubt whether there would be any significant decrease 
in efficiency. There may be a little bit here and there in terms of body 
design, in terms of some of the servicing that is undertaken by com- 
ponents. 

Mr. Scorr. I went to buy a car the other day and Chevrolet, Pontiac, 
and Buick competed fiercely. One of them cut the price $600 to get 
me to buy that car. 

Mr. NarHan. Where does that competition take place, Mr. Scott? 
It takes place at the dealer level. 

Mr. Scorr. That is the market place; isn’t it ? 

Mr. Natuan. Well, what happened at the manufacturer’s level? 
When we look at the prices of cars over the last few years and we study 
what happened in terms of the rise and fall of production—when there 
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has been a fall in production in automobiles, have we any evidence 
that the big companies or any company cut their prices? at hap- 
pened is that the dealers cut them. 

I agree there has been real competition at the consumer level for 
the automobiles. You are right. As a matter of fact, I can go into 
some dealers and get $700 or $800 off on a new car. In other places 
where the inventory is more limited, they will give you less. 

You have real competition at the dealer level. 

Mr. Scorr. You do not believe that just being big is bad, do you? 

Mr. Naruan. I do not believe just being big is bad; do you? 

Mr. Scorr. No. You do believe that being more than 10 percent of 
big is bad? 

Mr. Natuan. I mean bigness with concentration is bad. For in- 
stance, maybe we need a kind of continuing commission which sets reg- 
ulations or submits proposed regulations to Congress to assure a de- 
gree of flexibility. It depends on the industry—in some industries 
maybe 25 or 30 percent concentration in a single company may not be 
broad. 

In aluminum, we have one company really dominant in the indus- 
try. I would love to see a couple more companies in aluminum, though 
I do not see how we can get them without Government financing. 

We are in an economy today where scale of operation is so sizable 
that the amount of investment needed for new entry makes it almost 
impossible for new companies. 

I cannot see 3 or 4 or 5 new automobile companies coming into 
existence. 

The Cuatrman. You had one that was more or less a failure, which 
was Kaiser. 

Mr. Naruan. It is struggling along. 

Mr. Scott, 20 or 25 percent concentration in some industries may 
not be undesirable, but if you get up to 50 percent in any industry, 
that is completely untenable. 

Mr. Scorr. It is a question of degree, then ? 

Mr. Naruan. It is a question of size and percentage of concentra- 
tion, both. 

Mr. Scorr. I do not necessarily disagree with you on that. 

Mr. Naruan. There is need for some element of flexibility among 
industries. 

For instance, I have been observing the flour-milling industry be- 
cause of the interest of a friend of mine in it, and there it seems like 
when they get up to around 10 to 15 percent concentration within 
one company, it appears to reflect itself in all kinds of monopolistic 
controls. 

The steel industry is an illustration, where you have one company 
with about 30 percent and vou still have fairly substantial competition 
in many areas. On the other hand, even in steel we have no price com- 
petition. I might point out, Mr. Chairman, that when steel produc- 
tion dropped to 65-percent capacity last year we had no drop in steel 
prices. They were pretty well maintained. There was no evidence 
of rigorous competition there in terms of prices. 

Asa matter of fact, one of the things that I think is most distressing 
in the experience of this country in recent vears is the lack of price flex- 
ibility at the manufacturer’s level. At the retail level, you are get- 
ting price flexibility because the retail is competitive. 
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Mr. Scorr. And at the agricultural level for other reasons, too. 

The Cuatrman. I think Professor Schwartz’ dissent to the Attorney 
General’s committee majority report, puts it very succinctly, where he 
says the following, on page 356 of the Attorney General’s report: 

Such degrees in favor of departmental rivalry lose sight of the true significance 
of competition. Departmental rivalry is a device employed by management to 
secure effective control of subordinate divisions. Competition on the other hand 
is an institution designed to subject management itself to the control of the 
market, where others are free to produce and sell. 

Mr. Natuan. The difference, I think, could also be illustrated in 
one of the facts that I bring out in this testimony, here—for instance, 
in the aeronautical field. I have appeared before the Civil Aeronautics 
Board on behalf of noncertificated carriers over a great many years, 
in an effort to get certifications. I am a bit biased in that direction. 
I represented clients because I believed in what they were trying to do. 

In the civil aeronautics field the question comes up as to whether or 
not there ought to be new entry or whether they ought to dish out 
these routes among the existing carriers. 

Now, the Civil Aeronautics Board has been inclined to feel, “Well, 
if we need another carrier between Miami and New York, maybe we 
ought to give it to Northeastern, or maybe we ought to give it to 
Colonial, or somebody else, so they run along with Eastern and Na- 
tional.” 

I think that is preferable to just having Eastern and National down 
there, but even more preferable would be to let new entries come in, to 
allow the vigor of competition arise out of the innovators. 

Mr. Soorr. You object to restricting it to the grandfather line; is 
that it? 

Mr. Naruan. Exactly. I think they have violated the original 
legislation in doing that. 

The Cuarrman. In many instances, these nonscheduled lines have 
inaugurated new methods, have cut the costs of passenger seats, and 
have done many things that inure to the public’s benefit. 

Mr. Natuan. The Civil Aeronautics Board itself recognized that 
and stated that had it not been for the nonscheduled carriers there 
probably wouldn’t have been the coach service there is today, and that 
means bringing the fares down within the means of the larger num- 
bers of the American people, and the people who cannot travel by air 
have been reduced by the coach service. 

Mr. Scorr. The low-price transcontinental service of the nonsched- 
uled has had its influence on the so-called family plans. 

Mr. Natuan. Exactly. 

It has given a certain vigor to the whole competitive structure that 
we did not have before. To the whole airline business. 

Now, unfortunately, the Civil Aeronautics Board has sort of re- 
versed itself, and it has gone back to a behavior, or a practice of just 
letting the old lines come in and run the thing, and trying to destroy 
these nonscheduled who were originally certificated on a limited basis. 
When these nonscheduled first came in after World War II, with the 
pilots who came out of the Air Force, I think the big scheduled air- 
lines did not have any great concern that these nonscheduled would 
amount to anything, but some of them began to grow. 

T am sure, by the way, that the same process which I tried to describe 
before prevails here, that while they were real small, they wanted to 
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grow, and they did not want to have anybody in their way. I have an 
idea as some of them grow larger, they sort of want to keep the fellow 
behind them off of their tail and they probably would not mind being 
protected at their level, and I am not so sure if half a dozen now 
scheduled were certified they would be in favor of open-ending the 
whole thing. 

It is a tendency we ought to recognize. I emphasize this, because, 
if we are going to be constructive we have to recognize these forces at 
work. This tendency toward growth and tendency toward control. 

But I would say this, Mr. Chairman, along the lines we were talkin 
about a moment ago: I have the feeling that with the development o 
automation—and it is coming fast—we get fascinating instances of 
how plants are run with almost no personnel—it seems to me the 
amount of money needed to start enterprises is going to be increasingly 
big. That just permeates the whole economy. 

In the grocery field it is well illustrated, too. 

We recall the corner grocery store where the fellow put up a few 
shelves and some cans and started into business. 

Today, you do not start in the grocery business at that level. You 
start in in the supermarket or the supermarket chain, so increasingly 
we are setting up a kind of capital structure of capital requirement 
which I think is going to preclude the entry of new firms in any great 
measure, compared with the past. 

Now, I know we do have a lot of statistics about big entries and 
there are still a lot of busjnesses coming into being, but I think it would 
be well for this committee to study what has happened in terms of 
entries of new businesses, by kinds of business. 

We haven’t gotten into a large scale on everything yet, but it would 
be interesting to know whether, in these areas where concentration in 
scale is growing rapidly—I give you the grocery business as an illus- 
tration—whether or not there hasn’t been a very marked decline in 
new entries in that field. 

So, if we study it, field by field, we begin to see what the impacts are 
in terms of this big slice of capital that is required. 

If I may go on just briefly, I would like to emphasize one thing 
we point out in our statement, and I would like to make this very 
emphatic: We would prefer to have competition rather than monopoly 
or Government regulation. In other words, gentlemen, we feel that 
detailed Government regulation of business is not a desirable objec- 
tive, in and of itself. We feel that it would be much better if we could 
have vigorous competition but if we are not going to have vigorous 
competition we would rather have the controls exercised by demo- 
cratic-selected people, rather than by people with means. 

The Cuatrman. If you have absolute competition, you have the law 
of the jungle and the biggest would swallow up the little and there 
would be no chance. 

Mr. Naruan. You see, that is the dilemma we are in. That, as 
vigorous competition moves along and the survival of the fittest tends 
to reflect itself, somebody survives at the top. We have to try, it seems 
to me, to create the environment for competition and at some point 
say, “You don’t go beyond this in terms of swallowing up everybody 
else.” 

I think historically, Mr. Chairman, our work in the field of monopoly 
has been primarily what I would call a negative one, or a restraining 
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one. “You can’t go beyond this point.” But I think it may be that 
in our governmental policies we ought to adopt positive measures to 
stimulate competition as well as negative measures to prevent monop- 
oly. 

Take on the RFC. I think the RFC, in terms of loans to the two 
new aluminum companies, was a positive measure to help bring com- 
petition. 

I think, for instance, Government procurement can be undertaken 
in a positive way to stimulate competition. From that point of view, 
I would disagree very much with what Secretary Wilson said earlier 
in his administration, that the Government will save money and will 
get more efficiency out of concentrating orders into big producers. 

I think from the point of view of the economy, from the point of 
view of diversification and dispersion for security, I think he was 
making a serious mistake. 

I would like to see our procurement agencies work positively. 

Mr. Scorr. Whether there is an immediate dollar saving or not, a 
healthy requirement would require in that field, for example, a diversi- 
fication of procurement. 

Mr. Natuan. Absolutely. 

As a matter of fact, Mr. Scott, in the long run you might save a few 
dollars by putting all the orders in a few companies but if that ruins 
your economy you will lose even more in taxation. 

I think we can undertake very positive measures. 

There is one other general point I would like to make, Mr. Chair- 
man, and that is that in addition to this idea that Government ought to 
take positive measures to encourage competition, as well as measures 


to restrain monopoly—that is through procurement and so forth—I 
think there are many, many great governmental activities which, if 
shifted around could help competition and I mean the Civil Aero- 
nautics Board as one illustration. 

I think your Federal Communications Commission is another. I 
think there, in the field of radio and the field of television, they have 
not undertaken aggressively to rr stimulate competition and I feel 

’ 


in many ways they have done just the opposite. 

I think by concentration on the VHF bands, where there are only 
12 bands available, rather than the UHF, where there are 70, we 
tended to create monopoly in that area and it is an important area be- 
cause it influences the economy and our local political structure. 

For instance we think it might be a good idea for the Federal Com- 
munications Commission over the years to shift the present VHF sta- 
tions to UHF and say, “We will give you so many years to do it,” 
and then we would have 70 bands to work with and not 12, but we do 
not seem to have any evidence of the Federal Communications Com- 
mission working toward increased competition. 

We do not see an encouragement of competition in the work of the 
ICC. Ido not think we see it in the Federal Power Commission and I 
believe it would be well if the Government agencies were directed in 
their administrative and regulative activities to try to encourage com- 
petition rather than to retard competition. 

Mr. Scorr. What is your attitude with regard to ownership of TV 
and radio stations by newspapers? 
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Mr. Natuan. I think we would have been much better off in the 
beginning if we had not permitted newspapers to own radio stations. 
I think this newspaper merger thing that has gone on in the last few 
years has been disastrous. City after city after city, and not small 
ones, where 1 company owns the morning paper and the afternoon 
paper or 2 afternoon papers. Theoretically there is competition but 
only for a short time. 

You have a population of six or seven hundred thousand people in 
cities all over this country with one newspaper. 

The Cuatrman. How about the city of Washington with only one 
morning newspaper ? 

Mr. Naruan. There are worse cities. At least we have three sepa- 
rately owned papers in this city. 

In Minneapolis one outfit owns all the papers. 

My home town of Dayton, Ohio, has a population in area approach- 
ing 400,000. One company owns all of the papers now. It is far more 
important than just the question of economics. 

The Cuarrman. Do you not think the Department of Justice not 
only in this administration but in the previous administration has been 
derelict in not getting after those concentrations / 

Mr. Natuan. Absolutely. This should have been undertaken a 
long time ago. We should have done everything in our power to pre- 
serve competition. And there I think even if the Government were 
to put its own official ads in the smaller newspaper—whatever could 
be done, positive steps should have been taken to preserve competition 
in this very crucial field. 

Just 1 or 2 other points and then I will be finished. 

The Cuarrman. How about the radio and TV chains? 

Mr. Natuan. I was just mentioning that, Mr. Chairman, that | 
think that the Federal Communications Commission for my money has 
not helped competition but I think has hurt competition. What I 
would like to see them do would be to convert the whole operation 
from VHF to UHF. Save the VHF, which has only 12 a 
save that for certain special purposes, but the commercial areas should 
have been opened up to the UHF area which has 70 channels instead 
of 12. That would have given us real competition in the television 
field. 

Mr. Scorr. I think that is a very important point. 

Mr. Natruan. Right now we are blocked on television. The UHF 
stations are going out of business because the people have to spend 
$30, $40, $50, $70 for converters, and the manufacturers who un- 
fortunately seem to be tied in with the networks, are not putting out 
sets that have both features. 


It is just like FM. FM never developed as it should have. Again, 


I think it was the Federal Communications Commission that did not 
take positive measures to try to assure a degree of competition. 

I am saying, Mr. Chairman, there are many ways in which we would 
literally start right here in Washington to improve the competitive 
nature of our economy. By more effective use of the Civil Aero- 
nautics Board, the Federal Communications Commission, the Federal 
Power Commission, the ICC, the government procurement agencies. 

The CHarrman. Don’t you think the administration should take 
some leadership in that regard? When I say leadership, I criticize 
the leadership of the previous administration for its failure not to 
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take it as well. I think the present administration has a golden op- 
portunity, if it believes in a free, competitive system, to take some 
steps by way of heading these Commissions in the right direction. 

Mr. NatHan. Well, we tried to do it during the war when we had 
the small-business loans, you know, and we had the assistance on dis- 
persion of orders among large and small business and setting aside 
a certain volume, but I would like to see something really aggressive 
being done by the present administration, and by any administration 
in that direction. I think they could do a lot to start right here at 
home to improve the situation. 

Now, just one other major point and that is this matter of penalty. 

We feel, Mr. Chairman, that violations in the antitrust field are 
serious. If we are serious about trying to maintain a competitive 
economy—and we should be—and if we are serious about the im- 
portance of a free enterprise economy—and we should be—then I 
think we ought to recognize that violations are really a strike at the 
very heart and root of our whole economy and that those violations. 
are aS serious aS Many, many criminal activities and as a matter of 
fact even more so. 

I have a feeling that. when a fine of $5,000 is imposed on a corpo- 
ration and they are told, “You can’t do this,” and they say, “O. K., 
we won’t do it,” that that is not enough to deter others from not 
doing wrong things. 

After all, if in our society we were told that whenever we do some- 
thing wrong, all we are going to have told to us is that we cannot do 
that again, and have what I think is really a nominal penalty, for a 
corpo”ation to have a small fine, then I think most of us are not going 
to be discouraged from doing wrong. 

Mr. Scorr. Well, this committee thought that that was a nominal 
and ridiculously small penalty and reported out the chairman’s bill, 
asking for $50,000. 

Mr. Naruan. I think it should be at least that and there should be 
more criminal penalties, too. 

If everybody, when he walks down the street and sees someone he 
doesn’t like punches him in the nose and all it will cost you is $1 
and be told not to do it again, it is almost an invitation to do it. 

Actually I think what we have now is a system of “Well, try it.” 

The CuHatrman. May I suggest your members address themselves 
to the members of the Senate Judiciary Committee with regard to 
penalties? The bill is apparently gathering dust there. 

Mr. NatHan. I will be there next week and I will be glad to strike 
that pretty hard, Mr. Chairman. 

I think your committee ought to investigate the investment func- 
tions of insurance companies and mutual funds and investment trusts. 
Eighty billion dollars approximately of funds are controlled by in- 
surance companies for investment and I am not sure at the moment 
iow many extra billions are in the hands of mutual funds and invest- 
» ment trusts. 

Now, I am not saying here today, Mr. Chairman, that insurance 
companies do not serve a function and that they are not worth the 
loading charges, or that mutual funds do not earn the percentage 
of loading that you pay when you put money in and you get the 
benefit of diversification, but what I would say is that there are tens 
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of billions and maybe before long it will be in the hundreds of billions 
of money. 

The Cuarrman. Pretty soon the legal reserve life insurance com- 
panies would have $100 billion at their command. 

Mr. Narwan. Yes. They have $80 billion now. 

The CHarrman. And it is time to stop and look and listen. 

We did in the previous committee over which I presided, called 
the committee for the study of growth in monopoly power, just touch 
the periphery of it. We were not able to go into it from the depths 
of that very difficult problem. 

Then, there was an interim while the Republicans controlled the 
Judiciary Committee and this subcommittee was not in operation. 
I reestablished it, and I hope to be able to reach the subject of insur- 
ance companies with their vast potentialities for monopoly and the 
curbing of undue competition through their investments. 

Mr. Natuan. I was lookmg at the figures and about 75 percent of 
the reserves of insurance companies are invested in private securities 
and mortgages and only about 25 percent in Government securities. 
That means about $60 million today that they can move around pretty 
much the way they will. T do not say they do it to milk the policy 
holders, but the question is what they do with the power that puts 
in their hands. How do they exercise it? How do these people who 
have these tremendous funds to invest in the insurance field and the 
mutual fund field and the banking field, how do they get together? 
Are there any tendencies for people to put this power together in 
some way adverse and detrimental to the welfare of the country! 
This is a very important area to study and it is going to become 
increasingly important. 

The CHarrman. Well, we only have 2 eyes and 2 ears, 1 nose and 
10 fingers on our hands and there is only a handful of us and we do 
not have much money to spend on all this, so we have to move very 
slowly on all these subjects. 

Mr. Naruan. Obviously you cannot go over the whole area, but I 
have posed this one and several others, Mr. Chairman, as areas of 
inquiry. 

I think the committee will not suffer from any lack of areas of im- 
portance to investigate and 1 think all of them will be very fruitful. 

The CHatRMAN. Does that conclude your statement? 

Mr. Narwan. Yes, sir. 

The Cuamrman. Thank you very much. We are always happy to 
hear from you. You have been very interesting and enlightening in 
your observations. 

The meeting will now adjourn and we will assemble on Friday 
morning at 10 a. m. to resume the testimony of Prof. S. Chesterfield 
Oppenheim of the University of Michigan law school. 

(Whereupon, at 12:50 p. m., the subcommittee adjourned to recon- 
vene at 10 a. m., Friday, June 10, 1955.) 
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FRIDAY, JUNE 10, 1955 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 


The subcommittee met, pursuant to recess, at 10 a. m., in room 346, 
Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 

Present: Representative Celler. 

Also present: Herbert N. Maletz, chief counsel, and Kenneth R. 


Harkins, cocounsel. 
The Cuatrman. The committee will come to order. The other 


members will gradually come in. 

The Chair wishes to place in the record a communication from 
Elisha Hanson, of Washington, submitting on behalf of Safeway 
Stores, a memorandum prepared by Messrs. Watson, Ess, Marshall 
and Enggas, of Kansas City, Mo., dealing with the proposals to amend 
section 2 (b) of the Robinson-Patman Act. They will be received 


in the record. 
(The letter, together with the memorandum, is as follows :) 


WASHINGTON, D. C., June 2, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Judiciary Committee, 
House of Representatives, Washington, D. C. 

Dear Mr. CHarrMAN: Safeway Stores, Inc., has asked me to submit to you 
the enclosed memorandum prepared by Messrs. Watson, Ess, Marshall & 
Enggas, of Kansas City, Mo., dealing with proposals to amend section 2 (b) 
of the Robinson-Patman Act. 

Safeway would appreciate it if this memorandum could be placed in the 
record of your committee’s hearings on H. R. 11. 

Very truly yours, 
ELISHA HANSON. 


MEMORANDUM: ANALYSIS OF THE EFFECT OF THE PROPOSED AMENDMENT TO SECTION 
2 (B) OF THE ROBINSON-PATMAN ACT AND REASONS WHY THE AMENDMENT Is 
Not IN THE PUBLIC INTEREST 


PRELIMINARY 


So-called equality-of-opportunity bills have recently been introduced in the 
Senate (S. 11) and in the House of Representatives (H. R. 11). These bills 
would amend section 2 (b) of the Robinson-Patman Act (15 U. S. C. A., sec. 
13 (b)) to provide in substance that the defense of “meeting competition” would 
not be available if the effect of a price discrimination ‘may be substantially to 
lessen competition or tend to create a monopoly in any line of commerce.” 

Other proposed amendments to section 2 of the Robinson-Patman Act would 
appear to have the opposite effect. H. R. 3949 would amend section 2 by adding 
Subsections (g) and (h). Subsection (g) would make the defense of meeting 
competition a complete defense to a charge of price discrimination whether 
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the seller’s lower price to meet competition was made “regularly or otherwise,” 
and would permit the seller to maintain his customary differential below his 
competitor’s price. Subsection’ (h) would provide in substance that a Seller 
may, acting individually, sell at delivered prices, or absorb freight regularly or 
otherwise to meet in good faith what the seller reasonably believed to be an 
equally low price of a competitor. It would also permit the maintenance of 
customary differentials. 

Although the amendment embodied in H. R. 3949 is not the subject of this 
discussion, it is to a considerable extent antithetical to the Kefauver or equality- 
of-opportunity bill, and it will be referred to at pertinent points. 

The subject matter of the two proposed bills is not new to Congress as will be 
more fully discussed in part II hereof. Beginning in 1949, similar bills have been 
introduced in every Congress, and a considerable amount of committee history, 
including hearings and reports, has resulted. The views expressed by the com- 
mittees themselves, as well as by committee witnesses, including representatives 
of the Department of Justice and the Federal Trade Commission, are of great 
significance in anlyzing the effects of the proposed bills. A number of the com- 
mittee reports and hearings are referred to herein. Other committee proceedings 
have also been held, particularly on the subject of freight absorption and delivered 
prices. 


Present and proposed statutory provisions 

The Robinson-Patman Act was enacted in 1936 as an amendment to section 2 
of the Clayton Act (15 U. S. C. A., sec. 18). Subsection (a) of section 2, as 
amended, by the Robinson-Patman Act provides in substance that it is unlawful 
fur any person directly or indirectly to discriminate in price between different 
purchasers of commodities of like grade and quality, where such commodities are 
sold for use, consumption or resale, and where the effect of such discrimination 
may be substantially to lessen competition or tend to create a monopoly in any 
line of commerce, or to injure, destroy or prevent competition with any person who 
either grants or knowingly receives the benefit of such discrimination or with cus- 
tomers of either of them. (Section 2 also contains certain provisions relating to 
interstate commerce which are not pertinent to the present discussion.) Subsec- 
tion (a) contains four provisos permitting (1) price differentials which can be 


eost justified, subject to the right of the Federal Trade Commission to fix quantity 
limits, (2) the selection of customers, and (3) price changes in response to chang- 
ing conditions affecting the market for or the marketability of goods concerned. 

Present section 2 (b) and the proposed amendment thereof by S. 11 are as 
follows: 


PRESENT SEC. 2 (B) PROPOSED SEC. 2 (B) 


Upon proof being made, at any hear- 
ing on a complaint under this section, 
that there has been discrimination in 
price or services or facilities furnished, 
the burden of rebutting the prima facie 
case thus made by showing justification 
shall be upon the person charged with 
a violation of this section, and unless 
justification shall be _ affirmatively 
shown, the Commission is authorized to 
issue an order terminating the discrim- 


ination: Provided, however, That noth- 
ing contained in sections 12, 13, 14-21, 
and 22-27 of this title shall prevent a 
seller rebutting the prima facie case 
thus made by showing that his lower 
price or the furnishing of services or 
facilities to any purchaser or purchasers 
was made in good faith to meet an 
equally low price of a competitor, or the 
services or facilities furnished by a 
competitor. 


Provided, however, That unless the ef- 
fect of the discrimination may be sub- 
stantially to lessen competition or tend 
to create a monopoly in any line of 
commerce it shall be a complete defense 
for a seller to show that his lower price 
or the furnishing of services or facilities 
to any purchaser or purchasers was 
made in good faith to meet an equally 
low price of a competitor, or the services 
or facilities furnished by a competitor. 


H. R. 3949 would add sections 2 (g) and (h) as follows: 
(¢) In any proceeding involving an alleged violation of this section, it shall bea 


complete defense to a charge of discrimination in price, or in services or facilities 
furnished, if the seller shows that his lower price, or his furnishing of greater 
services or facilities, was made, regularly or otherwise, in good faith to meet 
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what the seller reasonably believed to be an equally low price of, or services or 
facilities of comparable value furnished or offered by, a competitor and in so 
competing the seller may maintain below the price of a competitor a differential 
in price which such seller customarily maintains: Provided, That a seller shall 
not be deemed to have acted in good faith if he knew or should have known 
that the competitor’s offer was unlawful. 

(h) It shall not be a violation of this Act for a seller acting independently, 
to sell at delivered price, or to absorb freight regularly or otherwise to meet in 
good faith what the seller reasonably believed to be an equally low price of a 
competitor and in so doing the seller may maintain below the price of a com- 
petitor a differential in price which such seller customarily maintains. Any 
price or pricing practice permitted by this or the preceding subsection shall not 
be prohibited under section 5 of the Federal Trade Commission Act (38 Stat. 
719, as amended, 15 U. S. C. 45): Provided, That nothing in either subsection 
shall make lawful any contract, combination, or conspiracy in restraint of trade 
or any act to monopolize or conspiracy or attempt to monopolize, trade or 
commerce among the several States. 

S. 11 was introduced by Senator Kefauver on behalf of 30 Senators (101 Con- 
gressional Record, pp. 78-79). In his statement on the Senate floor in connec- 
tion with the introduction of S. 11, Senator Kefauver remarked that the bill 
would plug a glaring loophole in the Rebinson-Patman Act which was created 
by the Supreme Court in Standard Oil Ce. v. F. T. C. (340 U. S. 231). He stated 
that the Robinson-Patman Act was intended merely to give all businesses, large 
or small, an equal opportunity in the competitive race for survival. But, he 
claimed, the essence of the Standard Oil decision is that wherever the FTC 
challenges a discriminatory practice and the supplier shows good faith, the sup- 
plier can continue to discriminate regardless of the effect on competition. Sena- 
tor Kefauver contended that once this simple test of good faith was met the 
big firm was given carte blanche to drive smaller competitors out of business, 
to destroy competition and create monopoly. He also said that the Standard Oi) 
ruling would permit big firms to sell below their competitors’ costs. 

S. 11 was purportedly introduced to reaffirm the principles of the Robinson- 
Patman Act. Senator Kefauver stated that under his proposed amendment, 
good faith meeting competition would still be a complete defense where the 
effect of a discrimination might be to injure a competitor, but fell short of 
injuring competition. 

The ostensible purpose of the proposed amendment is therefore to reverse 
the decision of the Supreme Court in the Standard Oil case, supra, and to 
eliminate the defense of meeting competition in good faith in all cases in which 
“the effect of the discrimination may be substantially to lessen competition or 
tend to create a monopoly in any line of commerce.” The actual effect of S. 11 
will be considered hereinafter. 


The recommendations of the Attorney General's committee are contrary to the 
Kefauver amendment 

The Kefauver amendment would drastically limit if not destroy the meeting- 
competition defense. Such an amendment is directly contrary to the conclusions 
of the Attorney General’s committee to study the antitrust laws. This impartial 
committee after an extensive and objective study of the antitrust laws concluded 
that the meeting-competition defense should be further strengthened rather 
than weakened or destroyed. The committee unqualifiedly approved the Stand- 
ard Oil decision and made a number of specific suggestions for strengthening 
the meeting-competition proviso through interpretation. If amendment of sec- 
tion 2 (b) was thought desirable, the committee recommended a provision very 
similar to proposed section 2 (g) in H. R. 3949, and rejected the Kefauver pro- 
posal (report, pp. 184-185). 

An examination of the origin and legislative history of S. 11 also reveals that 
the theory embodied therein has been presented to and rejected by Congress a 
humber of times; and that the Department of Justice, the Federal Trade Com- 
mission (with some vacillation), as well as the Attorney General’s National 
Committee To Study the Antitrust Laws, and legal scholars, oppose the Kefauver 
amendment. It is recognized by Congress, by the courts, and by the executive 
agencies charged with enforcement of the antitrust laws that enactment of this 
amendment would not be in the public interest. The economic theory embodied 
in the amendment is contrary to the basic philosophy of our antitrust laws, and 
its drastie limitation on competition is wholly unnecessary to protect our com- 
petitive free-enterprise system. Its enactment would introduce such uncertain- 
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ties into the law that businessmen would operate at their peril, and consumers 
and small businesses would be harmfully affected. These and other reasons 
which will be hereinafter discussed necessitate the conclusion that the proposed 
Kefauver amendment to section 2 (b) of the Robinson-Patman Act is not in the 
public interest. 


I, ORIGIN OF THE THEORY EMBODIED IN THE KEFAUVER AMENDMENT: STANDARD OIL C0, 
Vv. F. T. CG. (340 U. 8. 231 (1951)) 


The theory embodied in the Kefauver amendment is not new. It was first 
advanced by the Federal Trade Commission in its proceeding against Standard 
Oil Company of Indiana. (Standard Oil Co. v. F. T. C. (340 U. 8. 231). For this 
reason, and because the Standard Oil case is the leading case construing the legal 
effect of present section 2 (b) of the Clayton Act, that case is the starting point in 
analyzing the present law and the changes which would ensue from the proposed 
amendment. 

Standard had sold gasoline to four “wholesale” or “jobber” customers in the 
Detroit area, one of whom was an operator of a chain of retail service stations, 
at a price substantially lower than its price to several hundred other service 
station operators who purchased in smaller quantities but who were engaged in 
competition with the chain in the retail sale of Red Crown gasoline. The 
respondent offered evidence to show that the chain operator had received equally 
low offers from other suppliers of gasoline of the same grade and quality and 
had threatened to withdraw his business from respondent unless respondent 
lowered its price to meet those offers. The trial examiner found that Standard’s 
discounts to Ned’s were made to meet equally low prices of its competitors, and 
that Standard had to meet those prices to retain its customers. The Commisssion 
made no finding on the issue of whether competition was met in good faith, but 
held that such meeting of competition, even if established, did not constitute a 
defense in the face of affirmative proof that the effect of the discrimination was 
to injure, destroy, or prevent competition with Ned’s (41 F. T. C. 263 (1945), 
modified 43 F. T. C. 56). The Commission’s finding with regard to competitive 
effect simply reiterated the statutory language, and it is not clear whether they 
found injury to competition, injury to competitors, or both (41 F. T. C. at 276). 
The evidence established only that some customers were diverted from disfavored 
retailers by the discrimination. 

The Court of Appeals affirmed (173 F. 2d 210), holding that the legislative 
history and the language of section 2 (b) indicated that the intent of Congress 
was to relegate the meeting-competition defense to a procedural device which 
merely rebutted the presumption of injury to competition which arose from proof 
of price discrimination by the Commission. But even though the rebuttal was 
established “the discrimination continued” and inasmuch as substantial evidence 
of “injury to competition” among retail customers was introduced by the Com- 
mission, the discrimination could be prohibited even though it was made in good 
faith to meet the respondent’s competition. 

The Commission’s brief on certiorari in the Supreme Court admitted that the 
entire Commission agreed that it would be preferable to make the good faith 
meeting of competition a complete defense, but claimed that its order was based 
upon its interpretation of the existing law. The Commission’s brief construed the 
proviso under section 2 (b) as follows (pp. 33-35) : 

“There is nothing difficult in construing the application of the procedural 
provisions of section 2 (b), if consideration is first given to the several elements 
of an unlawful discrimination in price under section 2 (a) of that act. These 
elements may, for convenience, be divided as follows: (1) jurisdiction, (2) goods 
of like grade and quality, (3) discrimination in price, and (4) the adverse effects 
upon competition. 

“The Court of Appeals for the Second Circuit in Moss v. Federal Trade Commis- 
sion has held in effect that once the Commission has shown that a respondent 
has charged two prices, section 2 (b) then shifts the burden of proof to the 
respondent to prove that the lower price did not have an injurious effect upon 
competition. This case does not, as we understand it, hold that the good faith 
proviso of section 2 (b) is a defense to all charges of unlawful price discrimina- 
tion under section 2 (a). It holds only that a lower price discrimination made 
in good faith to meet competition, standing alone, may be a defense. However, 
in the instant case, the Commission went further and established by affirmative 
evidence that the petitioner’s discriminations in price to the four favored cus 
tomers did have the effect substantially to lessen competition or to injure, destroy. 
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or prevent competition. While it would have been necessary for the Commission 
to prove only that such discrimination in price may have that effect, the Commis- 
sion has established in the instant case that petitioner’s discriminations in price 
have had an injurious effect on competition beyond that required under section 
2 (a) of the Clayton Act, as amended. 

«“* * * Tt is clear that the effect of the ‘good faith’ proviso of 2 (b) extends 
only to the matter of ‘rebutting the prima facie case’, thereby shifting the 
burden of proof to the Commission on the issure (sic) of whether the discrimina- 
tion has or may have any of the effects specified in section 2 (a). The Com- 
mission must then resolve that issue, not by inference drawn from the mere 
fact of discrimination in price, but upon all the affirmative evidence, giving due 
weight to the fact, if proved, that the seller’s lower price was made in good faith 
to meet his competitor’s price.” 

The Supreme Court reversed the Court of Appeals, holding that the meeting- 
competition proviso in section 2 (b) provided an absolute defense to a charge 
of price discrimination under the Robinson-Patman Act. The Court held that 
none of the changes made in the section 2 (b) proviso of the Clayton Act by 
the Robinson-Patman Act had cut into the actual core of the meeting-competition 
defense (p. 242): 

“That still consists of the provision that wherever a lawful lower price of 
a competitor threatens to deprive a seller of a customer, the seller, to retain 
that customer, may in good faith meet that lower price. Actual competition, 
at least in this elemental form, is thus preserved.” [Emphasis supplied.] 


The Court further pointed out that its former decisions in the Corn Products 
and Staley cases had assumed that if a competitor’s lower price was a lawful 
individual price, then a seller was protected under section 2 (b) in making 
a counteroffer, provided the seller proved that the counteroffer was made in 
good faith to meet the competitor’s equally low price. The Court also pointed 
out that there had been widespread understanding on the part of members 
and counsel of the Federal Trade Commission and of representatives of the 
Department of Justice that good faith “meeting competition” was a complete 
defense. It held that the Robinson-Patman Act was not intended to abolish 
competition or curtail it so radically as to destroy the right of self-defense 
against a competitor’s price raids (pp. 248-249) : 

“The heart of our national economic policy long has been faith in the value 
of competition. In the Sherman and Clayton Acts, as well as in the Robinson- 
Patman Act, ‘Congress was dealing with competition, which it sought to protect, 
and monopoly, which it sought to prevent’ (Staley Mfg. Co. v. Federal Trade 
Comm'n (1385 F. 2d 453, 455)). We need not now reconcile, in its entirety, 
the economic theory which underlies the Robinson-Patman Act with that of 
the Sherman and Clayton Acts. It is enough to say that Congress did not seek 
by the Robinson-Patman Act either to abolish competition or so radically to 
curtail it that a seller would have no substantial right of self-defense against a 
price raid by a competitor. For example, if a large customer requests his 
seller to meet a temptingly lower price offered to him by one of his seller’s 
competitors, the seller may well find it essential, as a matter of business survival, 
to meet that price rather than to lose the customer. It might be that this 
customer is the seller’s only available market for the major portion of the 
seller's product, and that the loss of this customer would result in forcing a 
much higher unit cost and higher sales price upon the seller’s other customers. 
There is nothing to show a congressional purpose, in such a situation, to compel 
the seller to choose only between ruinously cutting its prices to all its customers 
to match the price offered to one, or refusing to meet the competition and then 
rulnously raising its prices to its remaining customers to cover increased unit 
costs. There is, on the other hand, plain language and established practice which 
permits a seller, through section 2 (b), to retain a customer by realistically 
meeting in good faith the price offered to that customer, without necessarily 
changing the seller’s price to its other customers.” 

The Supreme Court also pointed out that a contrary interpretation would, in 
effect, eliminate section 2 (b) from the act (p. 250) : 

“The proviso in section 2 (b), as interpreted by the Commission, would not 
be available when there was or might be an injury to competition at a resale 
level. So interpreted, the proviso would have such little, if any, applicability as 
to be practically meaningless.” 
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The three dissenting justices also recognized that competition would be 
weakened if the proviso to section 2 (b) were construed not to provide a sub- 
stantive defense, but felt that Congress had so intended (pp. 253-254) : 

“Nondiscriminatory pricing tends to weaken competition in that a seller, while 
otherwise maintaining his prices, cannot meet his antagonist’s price to get a 
single order or customer... But Congress obviously concluded that the greater 
advantage would accrue by fostering equal access to supplies by competing 
merchants or other purchasers in the course of business.” [Emphasis added.} 

It should be noted that the three justices who dissented in the Standard Oi] 
ease have subsequently joined with the majority of the Supreme Court in hold- 
ing that the good faith meeting of an equally low price of a competitor is an 
absolute defense to a charge of price discrimination (Ff. 7. C. v. Ruberoid (348 
U. S. 470 (1952) )). 

The Supreme Court’s decision in the Standard Oil case is sound, not merely 
as a commonsense construction of an ambiguous statute, but also as a reconcilia- 
tion of the Robinson-Patman Act with our national economic policy as expressed 
in the other antitrust laws. (See Report of Attorney General’s committee, 179- 
181). It is this decision which the Kefauver amendment seeks to overthrow. 

That Senator Kefauver’s interpretation of the Standard Oil decision (supra, 
p. 4) is erroneous is amply demonstrated by the subsequent history of that case. 
The Commission subsequently held that Standard Oil had not acted in good 
faith, even though it candidly conceded that Standard had “substantial reasons 
for believing” that the loss of its jobber accounts was likely unless it met its 
competitor’s lower price. The court of appeals refused to review the recertified 
findings of the Commission for procedural reasons and returned them to the 
Commission (Standard Oil Co. v F. T. C. (CCH Tr. Reg. Rept., para. 67,727 
(1954) )). 


II. LEGISLATIVE HISTORY OF KEFAUVER AND RELATED PROPOSALS 


The position taken by the Federal Trade Commission with respect to the 
meeting competition defense in the Standard Oil proceedings, together with the 
Commission’s attack on basing-point and delivered price practices, led to a 
number of attempts to amend the Robinson-Patman Act to clarify the legality 
of the meeting competition defense and of freight absorption. The conflicting 
theories embodied in the Kefauver amendment on the one hand and the Supreme 
Court decision in the Standard Oil case on the other became increasingly 
apparent during the numerous congressional hearings on the proposed amend- 
ments. 

Most of the proposed amendments dealt both with the meeting competition 
defense and with freight absorption and delivered pricing practices, in a manner 
similar to H. R. 3949 which is pending in the 84th Congress. Moreover, the two 
problems are closely related, inasmuch as freight absorption and delivered prices 
are simply one method of lowering prices to meet competition. The Kefauver 
amendment might therefore introduce additional uncertainty into the law re- 
garding freight absorption and delivered prices. For these reasons, the back- 
ground of the delivered price controversy will be briefly reviewed. 


A. The delivered price controversy 

The use of delivered pricing methods as a phase of a concerted plan or con- 
spiracy to stabilize prices and terminate competition among the participants has 
been frequently condemned in Sherman Act proceedings (Maple Flooring Manu- 
facturers Ass’n. v. United States (268 U. 8. 562 (1925) ) ; Cement Manufacturers’ 
Protective Ass’n v. United States (268 U. S. 588); Sugar Institute v. United 
States (297 U. S. 553)). Under these decisions, delivered pricing systems were 
condemned if instrumental in price-fixing conspiracies but were held lawful 
otherwise. 

More recently, the Federal Trade Commission attacked delivered price prac- 
tices, first as conspiracies under the Federal Trade Commission Act and later 
under the Robinson-Patman price discrimination provisions also. These at- 
tacks culminated in F. 7. C. v. Cement Institute (333 U. S. 683 (1948) ), in 
which the Supreme Court condemned an industrywide concerted system of 
multiple basing-point pricing as violating both the Robinson-Patman and the 
Federal Trade Commission Acts. Some of the dicta in the Supreme Court’s 
opinion raised serious doubts as to whether any delivered price quotation was 
lawful under the Robinson-Patman Act. The majority opinion there stated 
(pp. 723-724, 725): 
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“We further held that ‘price discriminations are necessarily involved where 
the price basing point is distant from the point of production,’ because in such 
situations prices ‘usually include an item of unearned or phantom freight or 
require the absorption of freight with the consequent variations in the seller’s 
net factory prices. Since such freight differentials bear no relation to the 
actual cost of delivery, they are systematic discriminations prohibited by section 
2 (a), whenever they have the defined effect upon competition.’ ” 

* * * * * * * 


“Section 2 (b) permits a single company to sell one customer at a lower 
price than it sells to another if the price is ‘made in good faith to meet an 
equally low price of a competitor.’ But this does not mean that section 2 (b) per- 
mits a seller to use a sales system which constantly results in his getting 
more money for like goods from some customers than he does from others.” 

This doubt was heightened by the famous Rigid Steel Conduit decision, in 
which the Supreme Court in an equally divided decision affirmed without opinion 
a decision that condemned individual quotations of delivered prices as unfair 
methods of competition, even though no conspiracy or collusion was involved. 
Calyton Mark & Co. v. F. T. C. (336 U. 8. 956), affirming Triangle Conduit & 
Cable Co. v. F. T. C. (168 F. 2d 175 (7 Cir., 1948) ). 

Many businessmen, attorneys and legislators interpreted the Cement Insti- 
tute and Rigid Steel Conduit cases as outlawing all delivered price systems 
and all freight absorption, or at any rate as raising a substantial doubt of 
the legality of such systems. As a result, Congress was called upon to clarify 
the situation. Businesses, both large and small, claimed that they could not 
do business without absorbing freight and thereby meeting competition. A 
uumber of bills were introduced in the SOth, 8ist, 82d, S8d and 84th Congresses 
in response to the widespread demands for clarification of the law particu- 
larly with respect to freight absorption. See O’Brien, The Robinson-Patman 
Act—Is it in the Public Interest? ABA Report of Proceedings of Section of 
Antitrust Law (Sept. 17-18, 1952), 76, 88: Simon, The Case Against the FTC, 
(19 University of Chicago L. Rev. 297 (1952) ). 


B. Legislative History of Meeting Competition and Delivered Price Proposals 

One of the first bills to be introduced was S. 236 in the Slst Congress, which 
would permit individual, nonconspiratorial freight absorption and delivered 
prices. (S. R. 241 had been introduced in the 80th Congress). The Senate 
Committee on Interstate and Foreign Commerce to which S. 236 was referred 
had great difficulty in finding and persuading anyone to appear in opposition 
to the bill. Statement of Senator Johnson, hearings before subcommittee of 
Committee on Judiciary on S. 1008, 81st Congress, Ist session, March 30 to 
April 1, 1949. The New York State Bar Association on January 28, 1949, by 
resolution unanimously approved the objectives of S. 236 and its companion 
bil, H. R. 1001. CCH Antitrust Law Symposium, January 26, 1949, pp. 
61-62. 

S. 1008 was introduced early in 1949 as a substitute measure for S. 236. 8S. 

1008 was first drafted as a moratorium bill which was intended to preserve the 
status quo ante the Cement Institute case for a limited time to permit Congress 
to study the basing-point and delivered price problem. After hearings on 
the bill before a subcommittee of the Senate Committee on Judiciary, Senator 
O'Mahoney introduced on the floor of the Senate an amended measure which 
eliminated the moratorium feature of the bill, and which amended section 5 
of the Federal Trade Commission Act and subsection (a) and (b) of section 
2 of the Clayton Act to permit delivered prices and freight absorption in good 
faith to meet the equally low price of a competitor. Senator O’Mahoney’s bill 
also provided that good faith lowering of prices to meet equally low prices of 
competitors should be an absolute defense, but was subsequently amended by 
a provision similar to the proposed Kefauver amendment embodied in S. 11. 
A parenthetical limitation was added to the proposed section 2 (b) proviso 
by Senator Kefauver as follows: 
“Provided further, That a seller may justify a discrimination (other than dis- 
crimination which will substantially lessen competition) by showing that the 
lower price * * * was made in good faith to meet an equally lower price of a 
competitor * * *,” 

The Kefauver amendment was adopted on the floor of the Senate without any 
adequate consideration or debate just before S. 1008 was passed. See Berger 
and Goldstein, Meeting Competition under the Robinson-Patman Act (44 IIL 
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L. Rev. No. 3 (1949)). The House passed the bill in modified form, but the 
amendment embodying Senator Kefauver’s proposal was rejected in conference 
(Conference Report 1422 on 8. 1008, 81st Cong., 1st sess., October 13, 1949). The 
conference report pointed out that all competitive effort is burdensome and 
harmful to those who cannot keep pace, and that the Kefauver amendment 
would, in effect, deny to consumers the benefits of larger production, lower 
costs and prices and the improved standard of living which the Sherman Act 
sought to promote. 

S. 1008 as finally enacted by Congress provided that good faith meeting com. 
petition was an absolute defense. The President vetoed the bill on the recom- 
mendation of the Federal Trade Commission. His veto message did not dis. 
approve of the principles of freight absorption and good faith meeting com- 
petition, but stated that the bill was unclear and would foster litigation, Senate 
Document 184, June 16, 1950. 

The Supreme Court decided the Standard Oil case in January 1951, and 

measures were thereafter introduced in the 82d Congress which would permit 
noncollusive delivered prices and freight absorption, and would codify the 
decision in the Standard Oil case with respect to the section 2 (b) proviso (S§. 
719, H. R. 2820). While S. 719 was under consideration in Senate and House 
committees, the majority of the Federal Trade Commission recommended that 
section 2 (b) should be amended as follows: 
“Provided, however, That unless the effect of the discrimination may be sub- 
stantially to lessen competition or tend to create a monopoly in any line of 
commerce, it shall be a complete defense for the seller to show that his lower 
price * * * was made in good faith to meet an equally low price of a com- 
petitor * * *,” 

S. 719 was reported favorably by the Judiciary Committee without the 
Commission’s recommended revision (S. Rept. 298, Apr. 23, 1951), and hearings 
were thereafter held by the Senate Select Committee on Small Business (S. Rept. 
586, July 30, 1951). The committee could not make recommendations, but its 
report pointed out that even though opponents of the bill claimed that it 
would primarily injure small business, small-business men who appeared at 
the committee hearings were about evenly divided in their attitude toward the 
bill. Moreover, the hearings and reports disclosed that there was little opposi- 
tion to the principles embodied in S. 719, but that its opponents contended pri- 
marily that the measure was unnecessary because of the Standard Oil decision, 
There was also some fear expressed that the bill as worded might shift the 
burden of proof of the lack of good faith to the Commission, and that the 
bill would legalize the basing-point system outlawed in the Cement Institute 
ease. See also Senate Report 298 on S. 719 (Apr. 23, 1951). 

During the Senate floor debate on S. 719 it was pointed out that the principles 
embodied in the bill had been acted on favorably a total of 7 times in Congress, 
8 times in the Senate, and 4 times in the House of Representatives (97 Congres- 
sional Record 9384). The bill was passed by the Senate, after the Kefauver 
amendment (which was identical with the amendment proposed by the Federal 
Trade Commission and with 8. 11) was rejected (97 Congressional Record, pp 
9398-9399 (9401, Aug. 2, 1951). In the House, hearings were held on the con- 
panion bill, H. R. 2820, and S. 719 was reported favorably (H. Rept. 2438, 82d 
Cong., 2d sess.). The foregoing committee report pointed out that the hearings 
and debates on S. 1008 in the previous Congress demonstrated that Congress and 
the public overwhelmingly approved the propriety of freight absorption. S. 719 
apparently was not acted upon in the House and died there. 

In the 83d Congress Senator Kefauver again introduced a bill to amend 
section 2 (b) of the Clayton Act (S. 1357) which apparently was identical with 
his present bill (S. 11). A bill also was introduced by Senator Capehart (S. 
1377) which would codify the Standard Oil decision. 

In the present Congress, a number of bills have been introduced in addition to 
8S. 11 and H. R. 11 relating to the Robinson-Patman Act. H. R. 3949 introduced 
by Representative Walter appears to be similar to S. 719 (82d Cong.) and §. 
1377 (83d Cong). This bill would codify the Standard Oil decision and would 
also authorize delivered prices and freight absorption in good faith to meet 
competitors’ equally low prices. Other bills which have been introduced in the 
84th Congress include a number of so-called declarations of policy (H. R. 2611. 
H. R. 2850, H. R. 2690) as well as other bills (H. R. 1840, H. R. 2577, H. R. 4824, 
and 8S. 180). 

Thus, it appears that both the Senate and the House have consistently ex 
pressed their opposition to the theory embodied in the Kefauver amendment. 
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The Senate on at least two occasions rejected such an amendment and passed 
legislation which would codify the decision cf the Supreme Court in the Standard 
Oil case. Moreover, the committees of both the House and the Senate which 
have studied the problem have, apparently without exception, opposed the Ke- 
fauver amendment. Committee witnesses representing large and small busi- 
nesses joined in favoring noncollusive freight absorption and good faith meet- 
ing competition. Opposition to all proposed legislation was based in large part 
on the theory that legislation was unnecessary and that freight absorption and 
good faith meeting competition were already lawful. 


Ill. THE KEFAUVER AMENDMENT IS NOT IN THE PUBLIC INTEREST 


A, The Kefauver amendment would destroy the right to meet competition in 
good faith 

The proposed bill, S. 11, woulé not simply limit the right to meet price com- 
petition in good faith, as the Commission majority suggested in 1951, and as its 
proponents claim. In its practical operation, the amendment wvuld eliminate 
the right to compete whenever the Commission chooses to institute proceedings. 
The Kefauver amendment provides that meeting competition in good faith is a 
complete defense, “unless the effect of the discrimination may be substantially 
to lessen competition or tend to create a monopoly in any line of commerce.” 

The advocates of this amendment claim that the defense would still be avail- 
able if the discrimination only injures a competitor, and does not tend to lessen 
competition. This theoretical concept had its origin in the position taken by 
the Commission in the Standard Oil case (see 41 F. T. C. 282-283) and the Com- 
mission’s written comments to Senate and House committees on S. 719 (see 8. 
Rept. 293, 82d Cong., 1st sess. ; H. Rept. 2438, 82d Cong., 2d sess.) It completely 
overlooks the Commission’s own past policies under the act, and the Commission’s 
broad interpretation of effect on competition, as well as the tremendous burden 
on respondent of proving the absence of any possibility of lessening of competi- 
tion. 

The Supreme Court in Standard Oil Co. v. F. T. C. (340 U. S. 231, 250 (quoted 
supra p. 10)), clearly recognized that the Commission’s view would render the 
meeting competition proviso meaningless. 

1. The “reasonable possibility” of an adverse competitive effect may exist in 
any price differential—The competitive effect language embodied in the Kefauver 
amendment appears also in section 2 (a), and presumably will receive the same 
intepretation. Morton Salt Co. v. F. T. C. (334 U. 8S. 37), held that a “‘reason- 
able possibility” that a discrimination may lessen competition was sufficient to 
subject a price differential to the Robinson-Patman Act. The court also held 
that mere proof of a price differential sufficient to influence resale prices proved 
the requisite competitive effect : 

“That respondent’s quantity discounts did result in price differentials be- 
tween competing purchasers sufficient in amount to influence their resale prices 
of salt was shown by evidence. This showing in itself is adequate to support the 
Commission’s appropriate findings that the effect of such price discriminations 
‘may be substantially to lessen competition * * * and to injure, destroy, and 
prevent competition’ ” (p. 47). [Emphasis added.] 

The Commission has even gone so far as to hold in effect that a respondent in 
proving that he lowered his price to meet competition in good faith automatically 
proved injury to competition as construed by the Commission (Minneapolis- 
Honeywell Regulator Co., Dkt. 4920, 44 F. T. C. 351): 

“To the extent that business is held or diverted to respondent from its com- 
petitors by its discriminatory prices and unfair practices, competition has been 
adversely affected within the meaning of the law.” 

The court of appeals reversed (191 F. 2d 782 (7 Cir., 1951) ), and the Supreme 
Court dismissed certiorari (334 U. S. 206). 

These and other decisions have resulted in the almost universally accepted 
conclusion that the Kefauver amendment would eliminate the right to compete 
in good faith by meeting a competitor’s lower prices (S. Rept. 293 of Committee 
on the Judiciary of the Senate on S. 719, 82d Cong., 1st sess., Apr. 23, 1951; 
Berger and Goldstein, Meeting Competition Under the Robinson-Patman Act, 
44 Ill. L. Rev. No. 8 (1949) ; Austin, Crystal Clear Confusion, CCH Symp. (1949) 
39, 49; 97 Congressional Record 9376; Dissent of Commissioner Mason from 
Commission Views, 8S. Rept. 298, p. 12; Statement of Allen C. Phelps, assistant 
chief trial counsel of Federal Trade Commission, infra, p. 47). 
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It may be argued that the reconstituted Commission has abandoned the theory 
that a price differential alone establishes an injury to competition (see Genera} 
Foods, Dkt. 5675 (Apr. 18, 1954)). However, the Commission’s views have 
shifted in the past, and the Morton Salt decision may still empower it to apply 
a virtual per se theory of violation based on a mere price differential. 

2. The burden of proving the absence of a possible adverse effect on competi- 
tion will preclude resort to the meeting competition defense.—The effect of the 
Kefauver amendment on the burden of proof of competitive effect is not clear 
(see pt. III (c) (2), infra). However, the amendment in its present form origi- 
nated with the Federal Trade Commission, which objected to certain provisions 
in S. 719 for the reason that they might be construed to shift some additional 
burden of proof to the Commission (see 8. Rept. 2938, Apr. 23, 1951). The Com- 
mission thus presumably intended that under its proposed amendment respondent 
would have the burden of establishing the supposed “meeting competition” de- 
fense, including the burden of proving the absence of any “reasonable possibility” 
that the discrimination might substantially lessen competition or create a 
monopoly in any line of commerce. Inasmuch as the “competitive effect” phrase 
is inserted in an affirmative defense, this view is quite plausible. It is obvious 
that the burden of proving such a negative as this would be so onerous that in 
most cases this alone would be decisive against a respondent. 

Until very recently, the Commission took the position that it could make a 
prima facie case under section 2 (a) by proving (1) jurisdiction, (2) goods of 
like grade and quality, and (3) discrimination in price. (See Standard Oil Co. 
41 F. T. C. 282). This position was sustained in the courts. (Morton Salt Co. 
v. F. T. C., 334 U. S. 87; Samuel H. Moss, Inc. v. F. T. C., 148 F. 8d 378 (2 Cir., 
1945), cert. den. 326 U. 8S. 734; F. T. C. v. Standard Brands, Inc., 189 F. 2d 510, 515 
(2. Cir., 1951)). This interpretation of section 2 (a) and the proviso in section 
2 (b), together with the Morton Salt decision, virtually converted the Com- 
mission’s so-called “prima facie case” into a per se violation based on a mere 
price difference. (See Oppenheim, Federal Antitrust Legislation, ete., 50 Mich. 
L. Rev. 1139, 1205 (1952) ; Austin, The Robinson-Patman Act—Is It in the Public 
Interest? ABA, Report of Proceedings of Section of Antitrust Law (September 
17-18, 1952), p. 94; Levi, The Robinson-Patman Act—Is It In the Public Interest? 
ABA, Report of Proceedings of Section of Antitrust Law (September 17-18, 1952), 
pp. 60, 67-8.) 

It may be that the reconstituted Commission has abandoned this theory (Gen- 
eral Foods, Dkt. 5675 (1954)). Even so, under the Kefauver amendment, the 
Commission would probably still be permitted to prove a prima facie case by 
proving only some possibility or probability of injury to a competitor in addition 
to the other three elements. It would then presumably be incumbent on a 
respondent to prove a negative of the most elusive kind—the absence of a rea- 
sonably possible or probable effect on competition. 

The amendment would thus not only nullify the Standard Oil decision, but 
would also shift to a respondent the ultimate burden of proof with respect to 
competitive effect, a burden which the Commission conceded in the Standard 
Oil case was upon it. It is manifest that such a burden is at best grossly 
unfair, and in most instances would be an impossible burden. 

it is clear that the proposed Kefauver amendment would thus in effect destroy 
the right of a seller to compete through meeting in good faith the equally low 
price of a competitor. Every price reduction which deprives a competitor of 
a sale involves at least a “reasonable possibility” that some injury to competi- 
tion will result. In any competitive economy, injury to some competitors cannot 
be avoided, but the law cannot and should not guarantee businesmen against 
loss as the Kefauver amendment seeks to do. (Conf. Rept. No. 1422 on 8S. 1008, 
Sist Cong., 1st sess., October 13, 1949.) The effect of the Kefauver amendment 
would be to prevent competition at the level where it is most effective in Amer- 
ican business, the only level where aggressive buying makes inroads on fixed 
prices. It would repeal the anitrust policy in a very important part of America 
business (Cf. Learned and Isaacs, The Robinson-Patman Law: Some Assump- 
tions and Expectations, 15 Harv. Bus. Rev. 137, 189.) 

On the contrary, H. R. 3949 makes meeting competition in good faith a com- 
plete defense without regard to the “natural consequences” thereof, and would 
thus preserve and foster competition in this elemental and necessary form. 
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B. The Kefauver amendment is contrary to the basic philosophy of the antitrust 
laws and of our free enterprise system 


The issue of whether businessmen should be permitted to lower prices to 
meet the price competition of competitors in good faith without regard to possible 
or probable consequences of such competition goes to the heart of our free 
enterprise economic system. The right to meet a competitor’s price is simply the 
right to compete. The philosophy of the Constitution and of the antitrust laws 
has always been to protect and encourage competition and to prevent monopoly. 
The most vital and elemental area of competition is, of course, price competi- 
tion. Thus, it is well established that price-fixing is illegal per se under the 
Sherman Act. 

The Supreme Court, the Congress, members of the Executive Department of 
the Federal Government charged with the responsibility of enforcing the anti- 
trust laws, legal commentators and businessmen generally are all in agreement 
with the basic philosophy of promoting competition, and recognize that legislative 
or administrative policies which would discourage competition are inimical to our 
economie system. One writer has remarked that “the type of economy, or of 
economic behavior, which the antitrust laws posit and seek to cultivate is only 
a reflection of the type of society which the entire legal system, including the 
Constitution, is designed to foster and conserve.” (Watkins, Present Position 
and Prospects of Anti-Trust Policy, 32 American Economic Review (Part 2 
Supp., p. 94 (1942) ).) 

The Attorney General’s Committee To Study the Antitrust Laws in the intro- 
ductory portion of its report succinctly stated the fundamental objectives of the 
American antitrust policy: 

“The general objective of the antitrust laws is promotion of competition in open 
markets. This policy is a primary feature of private enterprise. Most Ameri- 
cans have long recognized that opportunity for market access and fostering of 
market rivalry are basic tenets of our faith in competition as a form of economic 
organization” (p. 1). 

* * * * * © 


“Antitrust is a distinctive American means for assuring the competitive econ- 
omy on which our political and social freedom under representative government 
in part depend” (p. 2). 

The committee unanimously adhere to antitrust fundamentals with full vigor 
(p. 2). In discussing the Robinson-Patman Act the committee made the follow- 
ing recommendations: 

“Consonant with these policies, this committee recommends that analysis of 
the statutory ‘injury’ center on the vigor of competition in the market rather 
than hardship to individual businessmen. For the essence of competition is a 
contest for trade among business rivals in which some must gain while others 
lose, to the ultimate benefit of the consuming public. Incidental hardships on 
individual businessmen in the normal course of commercial events can be checked 
by a price discrimination statute only at the serious risk of stifling the competi- 
tive process itself. Nor should a competitive price reduction be singled out as 
responsible for ‘injury’ if alternative means of access to goods at the lower 
price are in any event available to the buyer” (pp. 164-165). [Emphasis added.] 

The committee approved the result of the Standard Oil decision as “consonant 
with the Nation’s antitrust policy” and disapproved the principle embodied in 
the Kefauver amendment (p. 181, quoted at p. 249, infra). 

It has been generally recognized that some of the provisions of the Robinson- 
Patman Act are difficult, if not impossible, to reconcile with the basic policies 
underlying the antitrust laws. (See Standard Oil Co. v. F. T. C., 340 U. S. 281, 
249; Adelman, Effective Competition and the Antitrust Laws, 61 Harv. L. Rev. 
1289, 1334, 1349 (1948) ; Oppenheim, Federal Antitrust Legislation: Guide Posts 
to a Revised National Antitrust Policy, 50 Mich. L. Rev., 1139, 1198-1199 (1952).) 
Various provisions of the Robinson-Patman Act have been construed in a manner 
that encourages “soft competition” which is irreconcilable with the “hard com- 
petition” embodied in the Sherman Act and other parts of the Clayton Act. This 
tendency on the part of the Robinson-Patman Act to “lend a crutch to the ineffi- 
cient” (Oppenheim, supra, 1,201), and to insulate sellers from competition makes 
it all the more essential that its few concessions to actual competition should be 
preserved. (Berger and Goldstein, Meeting Competition Under the Robinson- 
Patman Act, 44 Ill. L. Rev. No. 3 (1949).) The right of a seller in good faith 
to discriminate in price to meet price competition, which section 2 (b) of the 
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Robinson-Patman Act as construed in the Standard Oil case presently provides, 
is calculated to preserve actual competition, at least in this elemental form, and 
is therefore in harmony with the basic philosophies underlying our free-enterprise 
economy. H. R. 3949 would also preserve the right to compete and is consistent 
with the objectives of our national antitrust policy. 

The decision in Standard Oil Co. v. Federal Trade Commission (340 U. S. 231), 
was based in large part upon the Court’s recognition that the price competition 
which was preserved by the proviso to section 2 (b) of the Clayton Act is the 
heart of our national economic policy (pp. 248-249, quoted supra, p. 9). The 
Court pointed out that in the Robinson-Patman amendment to section 2 of the 
Clayton Act Congress apparently intended to limit the scope of the defense 
of meeting competition, but to continue it in effect as an absolutely defense, and 
that Congress did not seek to abolish or radically curtail competition (pp. 242, 
249, quota supra, p. 9). “Actual competition, at least in this elemental form, is 
thus preserved” (p. 242). 

The Supreme Court has also held that the Robinson-Patman Act must be 
reconciled wherever possible with the broader antitrust policies laid down by 
Congress and with the free-market philosophy of our society. In Automatic 
Canteen Co. v. F. T. C. (346 U. 8. 61 (1953)), the Supreme Court rejected a 
construction of section 2 (f) of the Robinson-Patman Act by the Commission 
which the Court held would put the buyer at his peril whenever he engaged in 
price bargaining. The Commission claimed that a violation of section 2 (f) 
by a buyer could be proved merely by showing that he induced a price which 
he knew was lower than prices offered to other buyers. The Supreme Court 
held (pp. 73-74) : 

“* * * we are unable, in the light of congressional policy as expressed in other 
antitrust legislation, to read this ambiguous language as putting the buyer at his 
peril whenever he engages in price bargaining. Such a reading must be rejected 
in view of the effect it might have on that sturdy bargaining between buyer and 
seller for which scope was presumably left in the areas of our economy not other- 
wise regulated. Although due consideration is to be accorded to administrative 
construction where alternative interpretation is fairly open, it is our duty to 
reconcile such interpretation, except where Congress has told us not to, with the 
broader antitrust policies that have been laid down by Congress. Even if the 
Commission has, by virtue of the Robinson-Patman Act, been given some author- 
ity to develop policies in conflict with those of the Sherman Act in order to meet 
the special problems created by price discrimination, we cannot say that the 
Commission here has adequately made manifest reasons for engendering such a 
conflict so as to enable us to accept its conclusion.” [Emphasis added.] 

The Court also pointed out that strict enforcement of the act might result in 
open conflict with antitrust legislation (p. 63) : 

“Such enforcement, however, might readily extend beyond the prohibitions 
of the act and, in doing so, help give rise to a price uniformity and rigidity in 
open conflict with the purposes of other antitrust legislation.” 

In Balian Ice Cream Co. v. Arden Farms Co. (104 F. Supp. 795 (S. D. Cal., 
1952) ), a treble-damage action based in part upon the Sherman Act, the Clayton 
Act, and the Robinson-Patman Act, Judge Yankwich held that the alleged price 
discrimination engaged in by defendants was made to meet competition and that 
plaintiff’s injury, if any, “flows naturally and irrevocably from competition” (p. 
808). In discussing the meaning of competition under the antitrust laws, the 
court pointed out that competitors could not be guaranteed against all injury, 
and that the right in good faith to meet lower prices of competitors was in 
reality the right to compete (p. 801) : 

“The House Committee on the Judiciary, in one of its recent reports, has 
given the answer to his contention: 

“‘In any competitive economy we cannot avoid injury to some of the compet- 
itors. The law does not, and under the free-enterprise system it cannot, 
guarantee businessmen against loss. That businessmen lose money or even go 
bankrupt does not necessarily mean that competition has been injured. * * * 
We cannot guarantee competitors against all injury. This can only be ac- 
complished by prohibiting competition.’ [Emphasis added.] 

“It is of the essence of competition that it must, of necessity, injure others, 
For, as a three-judge court once wrote: 

“*Competition is, in its very essence, a contest for trade.’ 


* * * * * 
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“The writer already quoted has summed up the problem as it relates to the 
Robinson-Patman Act in a manner which may well be applied to price reduction 
envisaged under any of the acts under consideration : 

“The right of a seller to lower his price in good faith to meet the equally low 
price of a competitor in the sale of goods of like grade and quality is, in reality, 
the right to compete. For to deny a seller the right to meet his competitor's 
lower price to his customer is in effect to deny him the right to compete with that 
competitor. A 1941 report of the Federal Trade Commission, to a congressional 
committee, is in part: 

“‘The right of self-defense against competitive price attacks is as vital in a 
competitive economy as the right of self-defense against personal attack.’ ” 

The anticompetitive effect of the Robinson-Patman Act should not be increased 
through adoption of the Kefauver amendment at the risk of open conflict with 
basic antitrust policy and legislation. (Automatic Canteen Co. v. F. T. 0. (346 
U. S. 61, 68) ). 

C. The Kefauver amendment would introduce additional uncertainty. into the 
Robinson-Patman Act 

Critics of the Robinson-Patman Act have frequently pointed out its inherent 
ambiguities, uncertainties, and complexities. See e. g., A. B. A., Report of 
Proceedings of Section of Antitrust Law (Sept. 17-18, 1952), pp. 60-140. Some 
cbservers have concluded that the antitrust laws are so inconsistent that it is 
impossible for a businessman or his lawyer to know whether he is conforming 
with or violating the antitrust laws, and that “Any businessman can at any 
time be prosecuted under one or another antitrust statute should an enforce- 
ment agency so elect.’ Report to the Secretary of Commerce by his business 
advisory counsel, Effective Competition, pages 1, 4 (Dec. 18, 1952). 

The Standard Oil decision resolved one of the vexing uncertainties under 
section 2 (b) of the act, by holding that the “meeting competition” proviso was 
a complete rather than a semidefense to a price discrimination charge. The 
proposed Kefauver amendment would nullify that decision and would introduce 
further ambiguity and uncertainty to the act. 

1. Uncertainty of meaning of competitive-effect- language.—It was pointed out 
in IITA supra, that the proposed Kefauver amendment would in practical effect 
eliminate the meeting-competition defense. Even if it be assumed arguendo that 
under the Kefauver bill this defense would still theoretically be available under 
certain circumstances, nevertheless its availability in a given situation would be 
so uncertain as to require businessmen to act at their peril. 

The availability of the meeting competition defense under the Kefauver amend- 
ment depends upon whether the effect of a discrimination “may be substantially 
to lessen competition or tend to create a monopoly in any line of commerce.” 
Although this statutory phrase appears with some variation in three sections of 
the Clayton Act (secs. 2, 3,7; 15 U. S. C. A. sees 13, 14, 18) and, although it has 
been a part of that act since 1914, this language has never received reasonably 
definite or consistent judicial interpretations which would provide guidance to 
businessmen wishing to comply with the laws. For example, International Shoe 
Co. v. F. T. CO. (280 U. 8. 291, 297-8), construed the competitive effect require- 
ment of section 7 to mean lessening competition to the extent of injuriously af- 
fecting the public. Standard Oil of Cal. v. U. 8S. (337 U. S. 295, 314 (1949) ) held 
that under section 3 exclusive dealing contracts were per se unlawful where the 
amount of business covered was ‘a substantial share of the line of commerce af- 
fected.” F. T. C. v. Morton Salt (334 U .S. 37 (1948)), construed section 2 of 
the Clayton Act as amended by the Robinson-Patman Act to prohibit price dis- 
criminations which involved a reasonable possibility of lessening competition. 
Other diverse judicial and administrative interpretation of the competitive effect 
language could be added to the foregoing. See generally McAllister, “The effect 
may be to substantially lessen competition or tend to create a monopoly,” A. B. A., 
report of proceedings of section of Antitrust Law (Oct. 26-27, 1953), 124. Mr. 
McAllister concluded in part that “Under section 2, the Morton Salt test of ‘reason- 
able possibility’ may put Robinson-Patman in direct conflict with our basic anti- 
trust approaches and has already created a condition of uncertainty and diffi- 
culty that may readily become intolerable. Neither Government nor business 
gains from that situation” (p. 148). 

The decision in Minneapolis-Honeywell Regulator Co. v. F. T. C. (191 F. 2d 786 
(7 Cir., 1951) ) generated additional doubt and confusion concerning the com- 
petitive-effect test of section 2 of the Clayton Act. The Court of Appeals there 
held that substantial price discriminations which were not cost justified did not 
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substantially lessen or prevent competition within the meaning of the Robinson- 
Patman Act and that “a mere possibility of such injury is insufficient to sustain 
a charge of violation of the act.” The Solicitor General sought certiorari claim- 
ing that the Court of Appeals decision flouted the Morton Salt case. The Supreme 
Court granted certiorari but dismissed after oral argument holding that cer- 
tiorari had been sought too late. Mr. Justice Black dissented, protesting that a 
mere technicality had left intact the lower court's decision which so squarely trod 
on the Morton Salt case that it invited summary reversal. (See 344 U. S. 206, 
216 (1952).) 

The use of the competitive-effect test in sections 2 (a), 3, and 7 of the Clayton 
Act has thus given rise to a great deal of confusion and uncertainty in the law. 
If this test should also be incorporated into the defensive proviso to section 2 (b), 
additional uncertainty would result and sellers who wanted to retain their 
customers would necessarily be compelled to meet price competition at their 
peril. As the majority report of the Senate Committee on Judiciary on 8. 719 
pointed out: “So long as a collateral factor—namely, the Federal Trade Com- 
mission’s finding with respect to the probable effect on competition—is permitted 
to determine whether a seller’s discriminatory sales price is violative of the 
Robinson-Patman Act, or is justified by a competitor’s legal price, the seller 
obviously operates at his peril and, it may be added, under considerable restraint 
so far as price competition is concerned” (S. Rept. 293, p. 4 (Apr. 23, 1951) ). 

Likewise the dissenters in the Standard Oil case recognized the uncertainty 
which their view of the meeting competition proviso of section 2 (b) would create: 
“The disadvantage to business of this choice was that the seller could not be 
positive before the Commission acted as to precisely how far he might go in 
price discrimination to meet and beat his competition” (340 U. S. 341, 352). 

Moreover, even though the reconstituted Commission might be disposed to 
construe the amended “meeting competition” proviso so as not to eliminate it 
entirely, sellers would still be harassed by the possibility of provate treble 
damage suits and consequently with all the added uncertainties of diverse judi- 
cial interpretation of the amended proviso. 

2. Uncertainty of Burden of Proof.—The Kefauver amendment would also 
introduce added uncertainty as to burden of proof of the presence or absence of 
“reasonable possibility” of the requisite competitive effect. Even under section 
2 (a), the Commission and the courts (F. T. C. v. Morton Salt Co., 334 U. S. 37, 
45-47) in effect shifted the burden to a respondent through the use of a “prima 
facie’ doctrine which virtually converted all price discriminations into per se 
violations. 

The Attorney General’s Committee recommended that under the present law 
the Commission should have the burden of proving the requisite effect on com- 
petition. (Report, p. 163.) The present Commission agrees. General Foods, 
F. T. C. Docket 5675 (April 27, 1954). See also Standard Oil Co. v. F. T. C. (340 
U. S. 231) ; Automatic Canteen Co. v. F. T. C. (346 U. 8. 61). But this conclusion 
came only after considerable uncertainty and dispute beginning in 1945 with the 
decision in Moss v. F. T. C. (148 F. 2d 378 (2 Cir., 1945) ), and continuing until 
after F. T. C. v. Morton Salt Co. (334 U. 8. 27, 45-47 (1951) ). 

Similar uncertainty as to burden of proof engendered by the Kefauver amend- 
ment would probably not be dispelled without protracted litigation. The posi- 
tion of the competitive effect clause in an affirmative defense would seem to indi- 
cate that the respondent would have the burden of disproving effect on competi- 
tion. But the rule of fairness and convenience established in the Automatic 
Canteen case would perhaps lead to a contrary result. 

8. Uncertainty of Applicability to Judicial Proceedings.—Another element of 
uncertainty inherent in the Kefauver amendment is whether the amended ‘‘meet- 
ing competition” proviso would have any application to private treble damage 
actions (15 U. 8. C. A. § 15) or to Government or private injunction proceedings 
(15 U. S. C. A. §§ 25, 26). The present section 2 (b) proviso, even though it 
explicitly refers to the other sections of the Clayton Act and the Robinson-Patman 
Act (including sections 15, 25, and 26) was thought by some persons to be limited 
to Federal Trade Commission proceedings. See McCollester, “Section 2 (b),” 
CCH Robinson-Patman Act Symposium (January 23, 1946) 23, 25. One of the 
objections which was raised to 8. 719 was that it would make the seller’s good 
faith meeting competition a substantive defense in court proceedings as well as 
before the Commission. See Report of Senate Select Committee on Small Busi- 
ness (S. Rept. 586, July 30, 1951). The courts, however, have assumed that the 
section 2 (b) “meeting competition” defense is available to a seller in a private 
treble damage suit. See Moore v. Mead Serv. Co. (190 F. 2d 540, 542 (10 F. 
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1951) ) ; American Cooperatiwe Serum Association v. Anchor Serum Co. (153 F. 
2d 907, 912 (7 Cir., 1946) ). 

The Kefauver amendment eliminates references to the statutory provisions 
relating to court proceedings, and might give rise to uncertainty as to whether 
the proviso, if it retained any significance at all, is applicable to judicial pro- 
ceedings. 


D. Further limitation on the right to compete in good faith is unnecessary to 
protect competition 

The difficulties which arose under the “meeting competition” proviso of the 
original Clayton Act were remedied in the Robinson-Patman amendment without 
the necessity for depriving businessmen of the right to compete. As the Supreme 
Court pointed out in the Standard Oil case (pp. 241-2) : 

“The defense in subsection (b), now before us, is limited to a price reduction 
made to meet in good faith an equally low price of a competitor. It thus 
eliminates certain difficulties which arose under the original Clayton Act. 
For example, it omits reference to discriminations in price ‘in the some or 
different communities * * *’ and it thus restricts the proviso to price differ- 
entials occurring in actual competition. It also excludes reductions which 
undercut the ‘lower price’ of a competitor. None of these changes, however, 
cut into the actual core of the defense. That still consists of the provision 
that wherever a lawful lower price of a competitor threatens to deprive a seller 
of a customer, the seller, to retain that customer, may in good faith meet that 
lower price. Actual competition, at least in this elemental form, is thus pre- 
served.” 

Moreover, the meeting competition justification is limited to individual situa- 
tions, to fleeting sales opportunities. It can not under the nresent law be used 
to justify a price system that discriminates. F. T. C. v. Staley Mfg. Co., 324 
U. S. 748: F. T. C. v. Cement Institute, 336 U. S. 6838, 725. An individval 
transaction which would of itself substantially lessen competition or promote 
monopoly would ordinarily be the exception rather than the rule in the markets 
of trade. 

Another effective limitation on any above which might arise in discriminating 
in price to meet competition is the requirement of “good faith’. Thus in the 
Staley case, 324 U. S. 746, the Supreme Court held that the adoption of a 
competitor’s basing-point and its entire pricing system not merely to meets its 
equally low prices but in order to establish artificially hich prices elsewhere, 
was not meeting competition in good faith. The court held (pp. 759-760) : 

“The good faith of the discrimination must be shown in the face of the fact 
that the seller is aware that his discrimination is unlawful, unless good faith is 
shown, and in circumstances which are peculiarly favorable to price discrimina- 
tion abuses. We agree with the Commission that the statute at least requires 
the seller, who has knowingly discriminated in price, to show the existence of 
facts which would lead a reasonable and prudent person to believe that the 
granting of a lower price would in fact meet the equally low price of a com- 
petitor.” 

Prior to the Standard Oil decision, Parker McCollester expressed the helief 
that the proviso of section 2 (b) should provide a substantive defense, and that 
the good faith requirement sufficiently guarded against any danger to com- 
petition which hard hargaining might involve. CCH Robinson-Patman Sym- 
posium (1948) 133, 138. 

The Standard Oil case also held that the seller must prove that the price 
differential was made in good faith to meet a lawful and equally low price. 
It is diffeult to conceive how such a price differential could cause any unlawful 
injury at the second or third level of competition, for if the competitor’s lower 
price was lawful, it could be accepted by the buyer and the “natural conse 
quences” of the lower price would ensue whether or not the seller met the com- 
petition. The Attorney General’s National Committee reached this conclusion 
in its report. “Nor should a competitive price reduction be singled out as 
responsible for ‘injury’ if alternative means of access to goods at the lower 
price in any event available to the buyer.” (Report, pp. 164-5.) See also 
Comment, 65 Harv. L. Rev. 107, 117: “If it is economically desirable that the 
small retailer survive, merely holding each supplier to a single price may not 
achieve that end.” 

Finally, pricing practices which tend substantially to lessen competition 
or promote monopoly are subject to the interdiction of the Sherman Act, the 
Federal Trade Commission Act, and other portions of the Clayton Act, without 
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regard to section 2 of the Robinson-Patman Act. Section 11 of the Clayton 
Act (15 U. 8S. C. A. § 21) provides in part that, “No order of the Commission or 
Board or the judgment of the court to enforce the same shall in anywise relieve 
or absolve any person from any liability under the antitrust act.” And, apart 
from the Robinson-Patman Act, the Clayton and Federal Trade Commission 
Acts are also available to reach predatory pricing practices in their incipiency 
before competition is destroyed or monopoly is created. Pricing conspiracies, 
agreements, or collusion can be effectively dealt with under the Sherman Act. 
In fact, Judge Lindley remarked in the United States v. N. Y. A & P Tea Co., 
67 F. Supp. 626, 676 (D. C. IIL, 1946) : 

“Some times I doubt whether we ever needed the Robinson-Patman law, with 
all its elusive uncertainty. I have thought that the Sherman Act, properly inter- 
preted and administered, would have remedied all the ills meant to be cured. 
More comprehensive language than that found in the Sherman Act is difficult to 
conceive.” 

The Attorney General’s National Committee pointed out that the Sherman 
Act is effective to reach predatory pricing practices which may injure competi- 
tion. The Committee recommended that the “delivered price” problem should 
be dealt with ordinarily under the Sherman Act and not under the Robinson- 
Patman Act (rept., pp. 218-219). 

Inasmuch as the “meeting competition” defense is hedged about restrictions 
and limitations both within the Robinson-Patman Act and in the other antitrust 
laws, all of which are aimed at preventing any substantial lessening of competi- 
tion or monopolistic tendency, it is wholly unnecessary to prohibit the elemental 
form of price competition permitted by the section 2 (b) proviso of the Robinson- 
Patman Act. In fact, such price competition will not only benefit consumers, but 
will also tend to foster rather than lessen competition. The real threat to our 
competitive economy lies not in permitting sellers to meet competition in good 
faith, but in preventing price competition at the level where it is most effective 
to American business and to American consumers. The Kefauver amendment 
embodies such a threat. 

The fears expressed by proponents of the Kefauver amendment that the Stand- 
ard Oil decision would in effect repeal the Robinson-Patman Act are wholly 
groundless. Execpt for the Standard Oil “test case,” the Commission has always 
regarded section 2 (b) as providing a substantive defense. Yet, in 18 years, there 
is not a single reported proceeding in which a respondent has finally succeeded 
in justifying a price differential under the section 2 (b) proviso. Report of 
Attorney General’s National Committee, page 181. Not even in the Standard Oil 
case has the respondent succeeded in establishing the defense. (See p. 10, supra.) 

The Attorney General’s National Committee was fully aware of the foregoing 
limitations on the meeting competition defense. Report, page 181. The Com- 
mittee viewed these limitations as thwarting the effectiveness of the defense, 
and recommended that the “meeting competition” defense be liberalized rather 
than restricted. (Rept., pp. 181-185.) The Kefauver amendment, which would 
drastically limit if not destroy the meeting competition defense, is wholly out 
of harmony with our national antitrust policies. 


E. The Kefauver amendment would unduly restrict good faith bargaining by 
buyers 

All of the criticisms which may be made against the Kefauver amendment 
as it would affect sellers apply with equal or greater force to buyers, who are 
subject to section 2 (f) of the Robinson-Patman Act. A buyer may, of course, 
take advantage of the “meeting competition” defense which the section 2 (b) 
proviso presently affords primarily to sellers. See Automatic Canteen Co. V. 
F. T. 0., 346 U. S. 61, 79. 

The Automatic Canteen case established a rule of fairness and convenience 
applicable to the burden of proof and of producing evidence in proceedings against 
buyers. The court held that a buyer could not reasonably be required to prove 
his seller’s just justification under section 2 (a). But the court also recognized 
that evidence that the seller’s price was made to meet a competing seller's 
offer might be available to a buyer more readily than to a seller. (346 U. S. 61, 
79, N. 23.) 

The Kefauver amendment would appear to add to the buyer’s burden of estab- 
lishing the meeting competition defense the burden of proving the absence of any 
possible or probable adverse competitive effect. Such a burden would be just as 
onerous as the seller’s burden, particularly when the potential injury is at the 
seller’s level of distribution. If this is so, then in practical effect, the meeting 
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competition defense would become unavailable to a buyer who would have to 
refrain from bargaining or bargain at his peril. 

A buyer or his purchasing agent cannot, during the normal processes of bar- 
gaining, take time before each of a large number of daily purchases to analyze 
all the possible or probable effects of each such purchase on the market or on 
competition. Even if he had time, and were equipped by legal and economic 
training to do so, he would have no reasonably definite yardstick by which to 
measure the foreseeable legal effect of his prospective purchase. The Kefauver 
amendment threatens the buyer with these alternatives: Either he must forego 
aggressive bargaining over price to the detriment of consumers or take the risks 
of potential liability to proceedings by the Commission, treble damage, and 
injunction actions. 

The claimed purpose of the Kefauver amendment is to give small businesses 
“equality of opportunity” to compete with large businesses. But it may have 
just the opposite effect, for a small business could not take the risks which 
normal bargaining processes would entail, nor undertake the expense of attempt- 
ing to vindicate their business conduct in a Robinson-Patman proceeding or a 
private action. 

The Attorney General’s committee favored the Automatic Canteen decision 
and warned that legalistic impediments to the normal bargaining process would 
deprive the public of lower prices (p. 196) : 

“Especially significant was the Court’s recognition of the imperative necessity 
for preserving the legal freedom of buyers to engage in aggressive bargaining 
over price as basic to effectively competitive distribution. In markets charac- 
ter{zed by sellers enjoying a significant degree of control over price, the exertion 
of offsetting force by some large and aggressive buyers bargaining for conces- 
sions can contribute materially to lower prices for all. Not only is one reduction 
likely to spread; but each entering wedge enhances the negotiating position of 
ether traders who can insist on equal concessions from the supplier with the 
ancient gambit of buying elsewhere unless he accedes. And unless competition 
on the buyer’s level is wholly defunct, the ultimate consumer stands to benefit by 
lower prices. Legalistic impediments to this normal bargaining process, we 
think, might well deprive the public of gains that under effective competition it 
has a right to,expect.” 

Furthermore, by hinging the lawfulness of the meeting competition defense on 
competitive effect, the Kefauver amendment might also deprive consumers of 
lower prices in another way. To avoid a competitor’s claim of injury to com- 
petition at the buyer’s level, a buyer would be encouraged not to pass on his 
savings from a lower competitive offer to the consumer in the form of lower 
prices. 

These and other unforeseen consequences to buyers and to the consuming public 
as well as to sellers, point to the inadvisability of enacting the Kefauver 
amendment. 

F. The Kefauver amendment would be harmful to consumers 

The conscious aim of public policy in a free competitive economy should be 
increased production and lower prices (Report to Secretary of Commerce by his 
business advisory council, p. 17). Lower prices are equivalent to an increase in 
consumer purchasing power which provides a stimulus to production and 
employment. 

Commentators on the Robinson-Patman Act have frequently pointed out its 
tendency to protect individual competitors from price competition. It has been 
said that the Robinson-Patman Act is in fact an anticompetition statute which 
was “slipped into” the antitrust laws, and that “since it stops competition at the 
level where it is most effective in American business, the only level where aggres- 
sive buying makes inroads on fixed prices, it amounts to a repeal of the anti- 
trust policy in a very important part of American business” (Learned and 
Isaacs, The Robinson-Patman Law: Some Assumptions and Expectations, 15 
Harv. Bus. Rev., 137, 139-140 (1937) ). 

To the same effect is Levi, “The Robinson-Patman Act—Is it in the public 
interest?” (A. B. A. Report of Proceedings of Section of Antitrust Law (Sept. 
17-18, 1952), p. 62-62) : 

“Under the Robinson-Patman Act, however, not only is uniform treatment 
as among customers encouraged, and the likelihood of price reductions to indi- 
vidual customers in response to market conditions thereby diminished, but, in 
addition, where there is any deviation from uniformity the act makes it impor- 
tant to have or to seek to have the most intimate knowledge of the terms 
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offered by one’s competitors. This promotes price rigidity and produces evidence 
of illegal concert of action.” 

One of the undesirable effects of the Robinson-Patman Act as heretofore 
construed has been to promote price uniformity and to discourage active price 
competition. The purpose of the Robinson-Patman Act purportedly was to 
protect small retail businesses against the merchandising practices of large 
businesses and particularly chain retailers. The effect of the act has been, as 
Professor Oppenheim expressed it, to “lend a crutch to the inefficient in the 
economy” (50 Mich. L. Rev. 1139, 1201), and to protect retailers against price 
cuts which would benefit consumers. Obviously, the inefficient can only be 
protected and the stability maintained by requiring the public to pay prices 
high enough to guarantee a profit to inefficient operators (Simon, Meeting Price 
Competition, C. C. H. Antitrust Law Symposium (1950 ed.), p. 53, pp. 54-5): 

“Competition which may be injurious to inefficient individual businessmen 
can be avoided only if every seller uniformly charges the consumer a price 
which is high enough to insure a profit to the least efficient operator.” 

His analysis concludes as follows (p. 64) : 

“In all the civilized world the prices of commodities are determined in 1 
of 3 ways: Through competition, by conspiratorial agreements to fix prices, 
or through Government regulation. The planned absence of competition in 
public utilities requires Government rate regulation. Neither the people, the 
majority of the Congress, nor the Department of Justice will tolerate price- 
fixing conspiracies. Our competitive free-enterprise system, therefore, requires 
that the prices of commodities be fixed by fair, but vigorous, competition, for 
Government regulation is the alternative to competitive pricing. The right 
to meet a competitor’s lower price in good faith is essential to a competitive 
economy.” 

The meeting competition proviso of section 2 (b) permits a seller to retain 
# customer by lowering his price in good faith to meet a lawful lower price 
of a competitor which threatens to deprive him of a customer and thus pre- 
serves actual price competition within its limited scope. To that extent section 
2 (b) encourages price flexibility and lower consumer prices. H. R. 3949 would 
produce the same result. On the other hand, the Kefauver amendment would, 
in effect, eliminate this right to compete and would directly tend to encourage 
price rigidity and increase the restrictions which the Robinson-Patman Act 
place on the bargaining mechanisms of our competitive economy. 

The committees of Congress which studied both types of legislation—legis- 
lation designed to codify the Standard Oil decision, as well as legislation 
sponsored by Senator Kefauver which would virtually eliminate the good faith 
meeting competition defense—concluded, as did Congress, that the necessity 
of protecting competition generally and the consuming public far outweighed 
the claimed benefit which would result from protecting individual competitors. 
In the majority report of the Committee on the Judiciary on S. 719 (S. Rept. 
293, Apr. 23, 1951), the committee pointed out that if the principle of the 
Kefauver amendment were adopted, sellers would operate at their peril. The 
report further pointed out that the opinion in the Standard Oil case realistically 
reconciled the congressional effort to control price discrimination with “the 
long-standing economic policy which basically opposes undue restrictions upon 
competition.” The report concluded that permitting injury to competition for 
the sake of avoiding injury to the ineffective competitor contradicted our funda- 
mental concept of capitalistic enterprise. 

Similarly, in the conference report on §S. 1008 (H. Rept. 1422, Oct. 13, 
1949) it was pointed out that if the principle embodied in the Kefauver amend- 
ment were adopted, consumers would be denied the benefit of larger production, 
lower costs and prices, and the improved standard of living which the Sher- 
man Act sought to promote. S. 1008 was finally enacted without the Kefauver 
amendment. 

The Standard Oil case furnishes a most graphic illustration of the effect 
on consumer prices which would result from the adoption of the Kefauver 
amendment. It should be remembered that in that case the Commission first 
adopted the theory which Senator Kefauver has since espoused in his various 
proposed amendments to the provisos of section 2 (b) of the Robinson-Patman 
Act. The Commission brief in the court of appeals pointed out that its reason 
for seeking uniformity of sellers’ prices of gasoline was to prevent retail 
price cutting (Brief of respondent, pp. 22-24, Standard Oil Oo. v. F. T. C., 
173 F. 2d 210 (7 Cir., 1949) ). 
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As to the Commission’s findings of injury to competition among gasoline 
retailers, the opinion of the Commission pointed out that price cutting at 
Ned’s Auto Supply Co. had been almost continuous, and that Ned’s had been 
responsible for starting most of the retail price cutting in major-brand gasoline 
in Detroit over a period of several years, which practice had caused substantial 
damage to other retail service station operators (41 F. T. C. at 275). The 
extent of this “substantial damage” was indicated in the Commission’s brief. 
The strongest examples of injury to competition which the Commission could 
cite were that other dealers testified that they lost many customers to Ned’s 
(Brief of respondent, p. 24, Standard Oil Co. v. F. T. C., supra). 

On the basis of this so-called injury, the Commission professed to find : 

“(The effect of the discrimination in price allowed by the respondent to the 
four dealers as herein described has been, and may be, substantially to lessen 
competition and to injure, destroy, and prevent competition with each of said 
four deaiers and with their respective customers in the resale of gasoline” 
(41 F. T. C. at 276). 

The Commission, in the Standard Oil proceeding, thus appeared to adopt the 
view that if a retailer gives the public more for its money than his competitors, 
and as a result, draws trade away from his competitors, he thereby unlawfully 
injures competition. The Standard Oil case is discussed more fully in Adelman, 
Integration and Antitrust Policy, 63 Harv. L. Rev. 27, 60-74 (1949). The 
author of this article concluded with respect to the Robinson-Patman Act 
(p. 77): 

“Finally, it is a gain to see more and more clearly that the Robinson-Patman 
Act and the Robinson-Patman attitude (which decided the A € P case) are 
destructive of price competition. The Indiana Standard case may yet lead to 
a clear-cut action on the conflict of that law with the Sherman Act. This is 
not to say that one or the other statute or policy must be completely scrapped 
if the other is to survive. A healthy society can afford a few neuroses of policy, 
and like most of individuals in it, can carry some conflicting ideals in its 
bosom * * * But a program to protect certain kinds of small or noninte- 
grated business inteprises from competition need not impose any great damage 
if it is undertaken with a clear sense of its purpose, the cost to society, and the 
dangers of pushing it too far. Such awareness has so far been conspicuously 
lacking. Nor is there much hope of achieving it so long as we refuse to face 
the issue and instead pretend that we are maintaining competition when we are 
protecting competitors from it.” [Emphasis supplied.] 

The same conclusion was reached by the general counsl of the Senate Inter- 
state and Foreign Commerce Committee, Subcommittee on Pricing, for the 80th 
and 8ist Congresses. See Simon, The Case Against the Federal Trade Com- 
mission (19 U. Chi. L. Rev. 297, 320-326). 


G. The Kefauver amendment would raise substantial doubt as to the legality of 
the delivered prices or freight absorption, and would thus be detrimental 
to small businesses and to consumers 


The proposed Kefauver amendment would not only reverse the Standard Oil 

decision with respect to the right generally to meet competition in good faith, 
but may also cast doubt upon the legality of good faith meeting competition 
through individual freight absorption and delivered prices. Such a result would 
revive the harmful uncertainly concerning permissible pricing practices which 
resulted from the Cement institute decision. More serious and detrimental 
results likewise would appear inevitably to follow from the enactment of the 
Kefauver amendment if it would outlaw individual, noncollusive freight absorp- 
tion and delivered pricing practices. H.R. 3949 explicitly permits independent, 
good faith freight absorption and delivered prices to meet competition. 
: The Attorney General’s National Committee To Study the Antitrust Laws in 
its recent report pointed out that all methods of price quotation including de- 
livered pricing standing alone are “wholly equivocal” ; that their business signifi- 
cance derives from the market context in which they appear (report, p. 215 
(Mar. 31, 1955)). The committee concluded, however, that a Sherman Act 
approach to delivered pricing was generally preferable to an attempted evalua- 
tion of its legality under the concepts of price discrimination in the Robinson- 
Patman Act. The committee also agreed almost unanimously that delivered 
prices and freight absorption should not be condemned unless a part of a con- 
Spiracy (report, p. 215). 

In a number of ways the Kefauver amendment insofar as it might be construed 
to prohibit individual, good faith freight absorption and delivered pricing prac- 
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tices would be harmful to small businesses and to consumers. The requirement 
that uniform f. o. b. mill prices must be maintained would result in freight 
advantages to each local plant in its local or natural market and would insulate 
such a plant from competition except at the fringes of its natural market area. 
If a commodity were in short supply, a local “monopolist” could favor one pur. 
chaser over another, perhaps to the extent of destroying some purchasers. (See 
report of the Attorney General’s National Committee To Study the Antitrust 
Laws, p. 215; Simon, The Case Against the F. T. C., 19 U. Chi. L. Rev. (1952), 
297, 323; Gallagher, The Need of Congressional Action To Clarify the Law as to 
Pricing Practices, CCH Antitrust Law Symposium (Jan. 26, 1949), pp. 11, 18): 

“There would seem to be no doubt whatever that revision of the heretofore ac- 
cepted pricing system will do exactly what the antitrust laws were intended 
to prevent, namely, to create monopolies and restrain competition by eliminating 
all competition from the geographical territory in which the favored plants are 
located.” 

The “mill net” rule would primarily benefit large businesses which would 
relocate their plants closest to the greatest concentration of buyers and which 
have the necessary capital to establish branch plants in strategie locations so 
as to compete in distant market areas. (See report of Senate Select Committee 
on Small Business on 8S. 719, 8. Rept. 586, 82d Cong., 1st sess.; Simon, 19 U. Chi. 
L. Rev. 297, 321.) 

Other advantages to the economy which would result from legitimate use of 
freight absorption and delivered price practices which might be outlawed by 
the Kefauver amendment, include the following: 

Lawful freight absorption represents simply a seller’s reduction in price to a 
distant customer to meet the lower price of a more favorably located competitor. 
Increased volume which freight absorption would permit would enable the smal! 
inanufacturer by expanding his market to achieve production economies which 
not only offset the cost of absorbing freight, but may also reduce the cost to 
nearby customers. Prohibition of legitimate freight absorption would neces- 
sarily raise costs. 

Legitimate freight absorption would also result in an increased number of 
sellers competing in any market for the available trade, and would therefore 
tend to result in price competition and lower prices. 

Prohibiting sellers from absorbing freight would appear normally to result 
in higher prices. (See S. Rept. 2627, 81st Cong., 2d sess., 10, 11 (1950); see 
generally, Simon, The Case Against the F. T. C., 19 U. Chi. L. Rev. (1952), pp. 
297, 312-315, 320-324; report of the Attorney General’s National Committee To 
Study the Antitrust Laws (Mar. 31, 1955) 183, 209-221.) 


IV. OPPOSITION OF DEPARTMENT OF JUSTICE, FEDERAL TRADE COMMISSION, AND AT- 
TORNEY GENERAL’S COMMITTEE TO THE KEFAUVER AMENDMENT 
A. Department of Justice 

The Antitrust Division of the Department of Justice has always taken the 
position that the proviso to section 2 (b) of the Robinson-Patman Act embodies 
a substantive defense to a charge of price discrimination. Moreover, the Di- 
vision has always favored the congressional policy of permitting this elemental 
form of price competition and has opposed the principle embodied in the Ke- 
fauver amendment. 

During the pendency of the Standard Oil case, Herbert A. Bergson, then 
Assistant Attorney General, testified for the Department of Justice on January 
25, 1949, as follows: 

“The section [2 (b)] presently permits sellers to justify otherwise for- 
bidden price discriminations on the ground that the lower prices to one 
set of buyers were made in good faith to meet the equally low prices of 
a competitor.” (Hearings before a subcommittee of the Senate Committee 
on Interstate and Foreign Commerce on S. 236, Sist Cong., Ist sess., 77.) 

The formal report to a congressional committee dated February 25, 1949, 
by Peyton Ford, Assistant to the Attorney General, agreed with Mr. Berg- 
son’s testimony. (Hearings before subcommittee of Committee on Interstate 
and Foreign Commerce on §S. 236, 8ist Cong., Ist sess., p. 320.) 

Mr. Bergson also testified before Subcommittee No. 1 of the House Com- 
mittee on the Judiciary in hearings on §S. 1008, S8ist Congress, Ist session, 
that the Department of Justice opposed the Kefauver amendment (p. 12); 

“First, we would recommend deletion of the * * * Kefauver amendment. 
* * * Insertion of this phrase in the bill has the effect of retaining the rule 
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of Standard Oil v. F. T. C. (173 F. 2d 210), a decision by the court of ap- 
peals for the Seventh Circuit which held that good faith competition is not 
a defense where the effect would be to lessen competition. While we recog- 
nize the competitive problem which arises when one purchaser obtains ad- 
vantages denied to other purchasers, we do not believe the solution to this 
problem lies in denying to sellers the opportunity to make sales in good faith 
competition with other sellers.” [Emphasis added.] 

In fact, the Department of Justice was so fundamentally opposed to the 
position taken by the Federal Trade Commission in the Standard Oil case 
that the Solicitor General refused to appear and argue that case before the 
Supreme Court. (See S. Rept. 293, 82d Cong., Ist sess. (Apr. 23, 1951), p. 5; 
97 Congressional Record 9375.) 

The Department of Justice took the same position with respect to S. 719. 
Mr. Peyton Ford, then a Deputy Attorney General, stated that the Depart- 
ment of Justice had always interpreted section 2 (b) as providing a com- 
plete defense. He also stated that, in view of the Standard Oil decision, the 
Department of Justice did not feel that further legislation was necessary but 
that the Department had no objection to the proposed amendment to 8S. 719 
which would codify the Standard Oil decision and would also permit freight 
absorption and delivered prices in good faith to meet competition. (See H. 
Rept. 2488, 82d Cong. 2d sess., on S. 719, pp. 6-7.) 

Thus it is apparent that the Department of Justice has consistently approved 
the congressional policy of permitting a seller to lower his prices in good faith 
to meet the equally low price of a competitor. The Department has undoubtedly 
recognized the obvious fact that to prohibit such elemental price competition 
would endanger our competitive economy, and would be contrary to the policies 
of the antitrust laws. 


B, Federal Trade Commission 

Although the position of the Federal ‘Trade Commission has vacillated some- 
what due to changes in personnel, by and large the Commission also has opposed 
the Kefauver amendment. Not until the Standard Oil proceeding was instituted 
did the Commission ever construe the section 2 (b) proviso of the Robinson- 
Patman Act as anything other than a substantive defense to a charge of price 
discrimination. Its cease and desist orders prior to that time contained saving 
clauses Which recognized the propriety of price reductions in good faith to meet 
a competitor’s equally low price even though such a discrimination might injure 
competition at a lower level. (See Bausch & Lomb Optical Co., (28 F. T. C. 186) ; 
Anheuser-Busch, Inc. (31 F. T. C. 986).) 

In 1941 Walter B. Wooden, Assistant Chief Counsel, and Hugh White, examiner 
for the Federal Trade Commission, filed a written statement with the Temporary 
National Economic Committee of the 76th Congress (Monograph 42) which reads 
in part as follows (p. 139): 

“From its enactment in 1914, until its amendment in 1936, the Clayton Act 
specifically safeguarded the right of a seller to discriminate in price for various 
reasons, among them being discrimination in good faith to meet competition. 
The amended act now safeguards the right of a seller to discriminate in price in 
good faith to meet an equally low price of a competitor, but he has the burden of 
proof on that question. This right is guaranteed by statute and could not be 
curtailed by any mandate or order of the Commission. The Commission has 
hever proposed that this right be disturbed by amendment of the statute. The 
right of self-defense against competitive price attacks is as vital in a competitive 
cconomy as the right of self-defense against personal attack.” [Emphasis added.] 

The Supreme Court in the Standard Oil case pointed out that there was a wide- 
spread understanding that the meeting competition defense was a complete 
defense in a Robinson-Patman proceeding, and that “this understanding is 
reflected in actions and statements of members and counsel of the Federal Trade 
Commission” (340 U. S. 231, 246). 

The entire Commission which decided the Standard Oil case was of the 
opinion even at that time that good faith meeting competition should be a com- 
plete defense. Senate Report 293, Committee on Judiciary, 82d Congress, 1st 
session, April 23, 1951, dissent of Commissioner Mason, pp. 11-12. On June 9, 
1949, E. L. Davis, Acting Chairman of the Commission, wrote to Congressman 
Walter, chairman of the subcommittee of the House Committee on the Judiciary 
that “* * * all of the Commissioners believe that on balance it would be prefer- 
able to make the good faith meeting of competition a complete defense.” The 
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letter also stated in substance that the Commission did not object to the pending 
bill (S. 1008) with or without the principle of the Kefauver amendments included 
therein. 

Members of the staff of the Commission expressed the view that the proviso 
of section 2 (b) necessarily provided an absolute defense to a charge of price 
discrimination. Allen C. Phelps, Assistant Chief Trial Counsel and Chief of the 
Export Trade Division, testified before the Senate Trades Policy Committee on 
January 4, 1949, with regard to the Commission’s position on section 2 (b) in the 
Standard Oil case as follows: “This position, if upheld in the courts, in my 
judginent will effectively and completely erase section 2 (b) from the Robinson- 
Patman Act.” 

Austin K. Forkner, Attorney for the Federal Trade Commission, also testified 
that a respondent in a Robinson-Patman Act proceeding might prove substantive 
justifications which he listed as (1) cost justification, (2) lower prices due to 
changing market conditions, and (3) the meeting of an equally low price of a 
colupetitor. 

However, new Commissioners were appointed and there later arose a dis- 
agreement within the Commission on the issue raised by the Kefauver amend- 
ment. Senate Report No. 293. During the committee hearings on S. 719, 
which would have provided that good faith meeting competition generally 
or through freight absorption would constitute a full defense to a charge of 
price discrimination, a majority of the Commission sent written communica- 
tions to the House and Senate committees to the effect that they favored the 
inclusion in such a bill of the Kefauver amendment. Senate Report No. 293; 
House Report 2428, 82d Congress, 2d session, July 2, 1952. (See p. 13, supra.) 
Commissioner Ayers approved the purpose of 8S. 719, without the Commission’s 
amendments, but felt that it was unnecessary. Commissioner Mason dissented 
vigorously, pointing out that until that time the Federal Trade Commission 
had never suggested that the good faith proviso should not be a full defense. 

Again in 1953 the views of the reconstituted Federal Trade Commission 
were requested by the chairman of the Senate Judiciary Committee with respect 
to S. 1357 (a bill similar to the present bill, S. 11) and S. 1377 (a bill similar to 
the present bill, H. R. 3949). Chairman Howrey on behalf of a majority of 
the Commission declared that “the right to meet a lower price which a com- 
petitor is offering to a customer, when this is done in good faith, is the essence of 
competition and must be permitted in a free competitive economy.” The Com- 
mission therefore opposed the Kefauver bill (S. 1857) which would provide that 
meeting competition was not a defense whenever competitive injury resulted and 
which would have reversed the Standard Oil decision. On the other hand the 
Commission favored 8S. 1377, which represented a legislative restatement of the 
Standard Oil decision (ABA, Report of Proceedings of Sections of Antitrust 
Law, Aug. 26-27, 1953, p. 154). 

With a single exception, therefore, the Federal Trade Commission and its staff 
have recognized that the right to meet a competitor’s lower price is the essence 
of competition and have opposed the Kefauver amendment. 

C. Attorney Generals committee 

Attorney General Brownell in 1953 appointed a national committee com- 
posed of lawyers, law professors, and economists, all of whom were specialists 
in the antitrust or cognate fields, to make a thoughtful and comprehensive study 
of our antitrust laws. 

After 19 months of work the committee submitted its report to the Attorney 
General on March 31, 1955. Report of the Attorney General’s National Commit: 
tee To Study the Antitrust Laws. The report stated in part (p. 181): 

“This committee approves the result of the Standard Oil decision as con- 
sonant with the Nation’s antitrust policy. Whatever the interpretation of the sub- 
stantive price discrimination offense, we think that a seller’s right to meet a 
competitor’s prices by granting price differentials to some customers without re 
ducing his prices to all must remain an essential qualification to any antiprice 
discrimination law. For a seller constrained by law to reduce prices to some only 
at the cost of reducing prices to all may well end by reducing them to none. 
As the Federal Trade Commission recently recommended to Congress, ‘the right to 
meet a lower price which a competitor is offering to a customer, when this 
is done in good faith, is the essence of competitive economy.’ Anything less, 
we think, would move the price-discrimination statute into irreconcilable 
conflict with the Sherman Act. The Standard Oil decision accordingly goes 
far toward harmonizing the Robinson-Patman Act with the basic tenor of anti- 
trust policy.” 
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The committee also made five recommendations which would add to the 
effectiveness of the ‘“‘meeting competition” defense, pointing out that not a single 
seller in a recorded case to date had succeeded in finally justifying a challenged 
discrimination by recourse to the proviso of section 2 (b) (pp. 181-185). 


CONCLUSION 


The Kefauver amendment would adversely affect the entire economy, including 
manufacturers, buyers, and sellers, both large and small, and consumers. By 
drastically curtailing or eliminating the most fundamental form of price compe- 
tition it would lead to price rigidity and higher consumer prices. It is in basic 
conflict with our national antitrust policies, would introduce a wholly unneces- 
sary restrant on the mechanism of the market, and would create such uncer- 
tainty in the law that businessmen would engage in normal bargaining at their 
peril. For these and other reasons the Kefauver amendment is not in the public 
interest. 

The CHatrrRMAN. We have also received a communication from the 
president of the Underwear Institute, concerning a draft of a pro- 
posed resolution on fair-trade laws, which will be made a part of the 
record at this point. 

(The letter dated June 7, 1955, together with the attached resolution 
are as follows :) 


UNDERWEAR INSTITUTE, 
New York 16, N. Y., June 7, 1955. 
Hon. EMANUEL CELLER, 
Chairman, House Judiciary Committee, 
House Office Building, Washington, D.C. 

DEAR Str: At the annual meeting of the Underwear Institute, a resolution 
was passed on the Fair Trade Act bill, which we would like to bring to the 
attention of the members of your committee. 

We are herewith enclosing 36 copies of this resolution and your courtesy 
in having them distributed to the members of your committee would be very 
much appreciated. 

Very truly yours, 
Roy A. CHENEY, President. 


Drarr oF PROPOSED RESOLUTION ON FAIR TRADE 


Among the membership of the Underwear Institute are mills that supply 
underwear and allied products to all categories of retail outlets, and the price 
range of these products includes not only quality brands, but popular price brands, 
and lower price merchandise as well. 

The Underwear Institute recognizes that the fair trade laws provide the best 
practical means available for efficient and orderly distribution of national 
brand merchandise on a mass basis. Conversely. the repeal of these laws would 
bring about price cutting that would in turn injure the brands in terms of 
pronounced retailer dissatisfaction as well 
In the long run, the inevitable result would be a diminution of the economies 
that come from mass production. Consumer and manufacturer would both suiter 
from the resultant decreases in production and increases in price. 

It is also pointed out as a practical matter, hat competition is not impaired 
by the fair trade laws, as the many products in each specific classification readily 
insure intensive rivalry for the consumer dollar: Now, therefore, be it 

Resolved, That the Underwear Institute recommends that Congress give 
favorable consideration to the retention of the machinery in the Miller-Tydings 
amendment to the Sherman Act and the McGuire amendment to the Federal 
Trade Commission Act that makes possible one retail price on manufactured 
products. 

Resolved, That this resolution be forwarded to all members of the congressional 
columittees having jurisdiction in these matters. 


as eonsumer loss of confidence. 


The CHarrman. Now, Mr. Oppenheim, we will be glad to hear a 
continuation of your statement, if you have any. We would like to con- 
clude your testimony this morning. There are a number of questions 
that we would like to propound to you. 
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Are you still of the same mind that you are loath to submit to the 
committee the names of the individuals composing the work groups on 
the committee ? 


STATEMENT OF S. CHESTERFIELD OPPENHEIM, COCHAIRMAN, 
ATTORNEY GENERAL’S NATIONAL COMMITTEE TO STUDY ANTI- 
TRUST LAWS—Resumed 


Mr. OrrenHerM. Mr. Chairman, in response to your request I con- 
ferred with Judge Barnes about that matter, and we feel that we 
pledged ourselves to the committee and obtained a consensus, or, at 
least, there was a consensus that the names of the work group members 
be not disclosed, and we feel that that was done for the very reason 
stated by Judge Barnes himself in his testimony before this subcom- 
mittee, which T repeated the other day, namely, that the purpose was 
solely to give assurance that the thinking would be concentrated on 
the ideas and concepts and doctrines, rather than perhaps generating 
a tendency to think of individuals or individual views or personal- 
ities. That was our purpose. 

I would like to say that we have no thought in our minds that there 
is any reason for not disclosing the names so far as having any fear 
that the disclosure would in any way prejudice either the committee 
or the public interest. 

The Cuarrman. Of course, as I indicated to you the last time you 
testified, we could by other means get all of these names. We could, 
I think in the event that you refused to answer, probably compel you 
to give us the names. We could subpena all of the members and ask 
what work group they participated in. That would be a difficult as- 
signment for us, and one rather disagreeable to us. 

But since you and Judge Barnes take that position, why, we will 
let it rest there. I have great respect for Judge Barnes’ opinion. I 
have respect for your opinion. If you feel great embarrassment to the 
members who participated in those work groups, I will accept that 
opinion, and let it rest there. It shall not constitute a precedent. We 
can get those names if we wish, but I do not think that we should go 
to extremes to do so. So we will let that matter rest there. 

You may state that to Judge Barnes. 

Mr. Oprenuerm. I shall. 

The CHarrmMan. You were appointed, I believe, as cochairman on 
July 9, 1953, by Attorney General Brownell, is that correct? 

Mr. Orrennetm. That is right. 

The Cuarrman. Did you have a responsibility for the selection of 
the members of the Attorney General’s committee ? 

Mr. Oprennerm. I shared very much in that responsibility. 

The CHarrman. It was you and Judge Barnes, I take it, that had 
the final responsibility for the appointments? 

Mr. OpprenHermm. Not the final responsibility, Mr. Chairman, but 
Judge Barnes and I made the recommendations for appointment to 
the Attorney General who, of course, had the final decision as to the 
membership. 

I wondered whether you wanted me as indicated last time to pick 
up with that part of my statement which I reserved last time. 

The Cuatrman. I do not think it is necessary. We will just get it 
by question-and-answer form. 
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Were any of your recommendations as to membership overruled by 
the Attorney General ? 

Mr. OpreNnHEIM. Yes, sir. 

The CuamrMAN, Did you get recommendations for the inclusion of 
names from individuals, corporations, and trade associations et cetera ? 

Mr. OrrENHEIM. My statement shows, by way of illustration, we 
did receive many suggestions from the outside, and I should char- 
acterize that as recommendations coming from organizations or as- 
sociations, from individual Senators and Congressmen of the Con- 
gress of the United States, from individual lawyers, from the Anti- 
trust Division and Federal Trade Commission, from educational 
sources, a variety of suggestions, Mr. Chairman. 

The CHarrmMaNn. Before the Attorney General finalized the selec- 
tion, did you check to see whether or not any of the members, partic- 
ularly the lawyer members proposed, represented any defendants in 
pending antitrust suits brought by the Department of Justice or the 
Federal Trade Commission ? 

Mr. Orrenuermm. I did not. And I may say, to my knowledge, 
— Barnes did not make any efforts, that is, systematic efforts to 
do that. 

There were a few instances where the public knowledge of the par- 
ticipation of a member as counsel in a past antitrust case, or perhaps, 
even in a pending antitrust case was easily available. 

The CHamman. We have a revised list of attorneys, professors, 
economists, public officials and labor representatives. The break- 
down of the committee, including the co-chairman, is as follows. 

Practicing lawyers, 42 in number; professors of law, 7 in number; 
economists, 8 in number; public officials, 4 in number; and labor 
representatives, 1 in number, making a combined total of 62. 

Mr. Orrenuemm. Did you say 42 practitioners? 

The CHarrMAn. Practicing lawyers. 

Mr. OprenHeIM. That is a much larger number than I believe 
represents the number of practicing lawyers on the committee, but 
at the moment I would not want to refute it without checking it. I 
did not have that impression. 

The CHarrMAn. You gave us the membership list. 

Mr. OprenHEtM. That is true. 

The CHammaNn,. That is what Iam reading from. We tabulated it. 

Mr. OprenHetM. I should like to have an opportiunity to make my 
tabulation on the basis of the records we had, because I feel that is a 
very high number of practicing lawyers compared to the one I would 
compute. 

The CHarrMan. We will be very glad to be corrected, if we are 
wrong. 

Mr. Matetz. How many practicing lawyers do you feel were mem- 
bers of the committee ? 

Mr. Orrennetm. I would say that the majority of the committee 
members consisted of practicing lawyers. 

Mr. Matetz. You would say that the number 42 is low ? 

Mr. OprenneEm. I think it is very high. 

Mr. Matetz. You say the majority of the members of the commit- 
tee were practicing lawyers, but you think that there were less than 42, 
is that correct ? 

Mr. OrrenHeEtM. My impression is much less than 42. 
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The CuarrmMan. Suppose you give your version when you correct 
your testimony. 

Mr. OrreNHEIM. Yes, sir. 

The Cuatrman. We have ascertained that of the 42 practicing 
lawyers who were members of the committee, 50 percent of those law- 
yers or their law firms had cases in which they were representing 
defendants in pending antitrust cases brought by either the Federal 
Trade Commission or the Department of Justice. 

Mr. Oprennetm. Let me say that, speaking for myself only, I was 
not conscious, nor did I in any way intend to pursue the matter of 
ascertaining the clients represented by any Jaw firm with which a 
prospective member was associated. I simply felt that was not per- 
tinent to the criteria for the selection which I set forth in my state- 
ment, and I wonder whether it would not be desirable to permit me, 
Mr. Chairman, at this point, to state those criteria first before you 
ask any further questions. 

The CHatrman. Go ahead. 

Will you put in the record the names of those lawyers who were 
in your ‘estimation practicing lawyers? Of those, could you give the 
names of the attorneys who personally or through their law firms 
represented defendants in pending antitrust cases either before the 
Department of Justice or the Federal Trade Commission ? 

Mr. Oprpenuemm. Well, that information, Mr. Chairman, I would 
suppose would come from the information already supplied to you 
if my understanding is correct. 

The Cuarrman. I have been informed that the Federal Trade 
Commission has given that information, and we will put that in 
the record. 

(The letter, with attachments dated May 19, 1955, is as follows:) 

FEDERAL TRADE COMMISSION, 
Washington, May 19, 1955. 
Hon. EMANUEL CELLER, 


Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. CHAIRMAN: In accordance with your letter of April 22, 1955, to 
Mr. Earl W. Kintner, the Commission’s General Counsel, as supplemented by 
subsequent telephone conversations between Mr. Kintner and Mr. Maletz, of the 
committee’s staff, there is transmitted herewith a list of Federal Trade Com- 
mission formal cases and merger clearances handled since January 1, 1946, by 
each member of the Attorney General’s National Committee To Study the Anti- 
trust Laws, or handled during that period by the firm with which he is affiliated, 
together with an indication of the disposition of such matters. The list, as 
requested, covers Federal Trade Commission Act and Clayton Act cases. 

The attached list also notes cases in which economists on the committee have 
acted as consultants. Since the Commission’s indexes do not, except in rare 
instances, disclose this information, it has been necessary to rely upon the per- 
sonal knowledge of members of the Commission’s economic, investigative, and 
trial staffs in supplying the answer to this portion of your inquiry. Mr. Robert 
A. Bicks, executive secretary of the Attorney General’s National Committee To 
Study the Antitrust Laws, possibly may be able to supply additional information 
in this regard. 

There is also enclosed for your information a membership list of the com- 
mittee, including a listing of the firms with which the members are affiliated. 

A copy of the listing herein has been sent to Mr. Bicks in accordance with 
your request. 

By direction of the Commission. 

Sincerely yours, 
Rosert M. Parrisy, Secretary. 
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APPEARANCES IN FORMAL CASES BEFORE FEDERAL TRADE COMMISSION BY MEMBERS, 
ATTORNEY GENERAL’S COMMITTEE To Stupy ANTITRUST LAWS, AND LAW FIRMS 
WitH WHIcH THEY ARE OR HAVE BEEN AFFILIATED—JANUARY 1, 1946, TO APRIL 
30, 1955 


Walter Adams (nothing). 
Morris A. Adelman (nothing). 
Cyrus Anderson (nothing). 
Douglas Arant (nothing) 
White, Bradley, Arant & All 
White, Bradley, Arant, All & Rose 
D. 5449—Metal Lath Mfrs. Assn. et al. 
Dismissed, February 16, 1954 
D. 5508—American Iron & Steel Institute et al. 
Order to cease and desist, August 10, 1951 
Modified, September 5, 1951 
H. Thomas Austern 
D. 3927—American Tobacco Company 
Dismissed, March 17, 1948 
D. 5433—Independent Grocers Alliance Distributing Co., et al. 
Order to cease and desist, March 7, 1952 
Commission order affirmed, April 29, 1953 
D. 5526—E. I. du Pont de Nemours & Co., Inc. 
Dismissed, October 20, 1949 
D. 5532—Association of Coupon Book Manufacturers, et al. 
Order to cease and desist, September 3, 1948 
. 5576—J. Richard Phillips, Jr. & Sons Inc., et al. 
Order to cease and desist, February 8, 1950 
. 5608—American Chicle Co. 
Dismissed, September 23, 1949 
. 5623—The Larsen Company, et al. 
Order to cease and desist, February 6, 1950 
. 5657—Malleable Chain Mfrs. Institute, et al. 
Order to cease and desist, April 23, 1952 
. 5728—Sylvania Electric Products, Inc., et al. 
Dismissed, September 23, 1954 
. 5794—Atlas Supply Company, et al. 
Order to cease and desist, July 19, 1951 
. 5994—H. J. Heinz Company, et al. 
Pending 
Covington & Burling 
Covington, Burling, Rublee & Shorb 
Covington, Burling, Rublee, Acheson & Shorb 
Covington, Burling, Rublee, O’Brien & Shorb 
D. 4685—E. I. du Pont de Nemours & Co., Ine. 
Order to cease and desist, December 30, 1948 
Modified, November 1, 1949 
D. 4826—American Cigarette & Cigar Company, Inc. 
Dismissed, July 11, 1952 
D. 4827—American Tobacco Co. 
Order to cease and desist, June 20, 1951 
Modified, April 9, 1952 
Petition for review dismissed, CCA7, March 11, 1952 
. 5017—Ruberoid Company 
Order to cease and desist, January 20, 1950 
Order to cease and desist affirmed, enforcement denied, 
CCA2, September 4, 1951 
Order to cease and desist affirmed, enforcement denied, 
USSC, May 26, 1952 
D. 5324—National Retail Furniture Assn., et al. 
Dismissed, December 7, 1951 
D. 53838—National Modes, Inc., et al. 
Order to cease and desist, February 3, 1950 
D. 5851—Univis Lens Company, et al. 
Order to cease and desist; November 12, 1948 
D. 5526—See Austern 
D. 5532—See Austern 
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H. Thomas Austern—Continued 
D. 5994—H. J. Heinz Company, et al.—Continued 
Pending—Continued 
D. 5534—Bonner Packing Company, et al. 
Order to cease and desist, November 9, 1950 
D. 5576—See Austern 
D. 5608—See Austern 
D. 5623—See Austern 
D. 5657—See Austern 
D. 5728—See Austern 
D. 5794—See Austern F 
D. 5878—Sayles Finishing Plants, Inc., et al. 
Order to cease and desist, June 10, 1953 
D. 5979—American Surgical Trade Assn., et al. 
Order to cease and desist, October 22, 1952 
D. 5994—See Austern 
D. 6235—New York Coffee & Sugar Exchange, Inc., et al. 
Order to cease and desist, April 1, 1955 
Cyrus Austin: 
D. 5017—Ruberoid Company 
Order to cease and desist, January 20, 1950 
Order to cease and desist affirmed, enforcement denied, CCA2, Sep- 
tember 4, 1951 
Order to cease and desist affirmed, enforcement denied, USSC, May 26, 
1952 
Appell, Austin & Gay 
D. 5017—See Cyrus Austin 
Cadwalader, Wickersham & Taft 
D. 5877—American Mercury, Inc., et al. 
Dismissed, September 2, 1947 
Wendell B. Barnes (nothing) 
Wendell Berge 
D. 5536—Radio-Television Training School, et al. 
Order to cease and desist, December 5, 1951 
Modified, February 11, 1953 
D. 6238—American Life & Accident Insurance Co. 
Pending 
D. 6239—Automobile Owners Safety Insurance Co. I 
Pending 
D. 62483—Guarantee Reserve Life Insurance Co. of Hammond, et al. 
Pending 
D. 6247—Life Insurance Company of America, et al. J 
Pending " 
D. 6276—Postal Life & Casualty Insurance Co. 
Pending 
Posner, Berge, Fox & Arent 
Berge, Fox & Arent 
Berge, Fox, Arent & Layne 
D. 5356—International Assn. of Electrotypers & Stereotypers, J 
Inc., et al. 
Order to cease and desist, October 23, 1952 
Petition to Review withdrawn, CCA9, February 20, 1953 
Modified Order to cease and desist, March 16, 1953 
D. 5536—See Wendel Berge 
D. 5573—Joe Lowe Corporation 
Dismissed, February 3, 1949 
Bruce Bromley (nothing). 
Cravath, Swaine & Moore 
Cravath, de Gersdorf, Swaine & Wood 
D. 3091—Cast Iron Soil Pipe Association, et al. 
Dismissed, July 30, 1948 
D. 4750—-Rohm & Haas Company, Inc. 
Order closing case, January 26, 1948 
D. 4920—Minneapolis-Honeywell Regulator Co. 1 
Order to cease and desist, January 14, 1948 
Parts I and II of order to cease and desist affirmed and en- 
forced, Part III dismissed, CCA7, September 18,1951 
Petition for certiorari dismissed, USSC, December 22, 1952 
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Bruce Bromley (nothing)—Continued 
Cravath, de Gersdorf, Swaine & Wood—Continued 
D. 5508—American Iron & Steel Institute, et al. 
Order to cease and desist, August 10, 1951 
Modified, September 5, 1951 
D. 5800—Doeskin Products, Inc. 
Order to cease and desist, May 15, 1952 
D. 58830—Bulova Watch Company, Inc. 
Order to cease and desist, March 17, 1952 
D. 6156—Luria Brothers & Company, Inc., et al. 
Pending 
Hammond E. Chaffetz: 
D. 5648—National Tea Company, et al. 
Order to cease and desist, May 15, 1950 
Modified, May 8, 1951 
D. 5677—B. F. Goodrich Company 
Dismissed, January 22, 1954 
D. 5794—Atlas Supply Company, et al. 
Order to cease and desist, July 19, 1951 
D. 6043—B. F. Goodrich Company 
Order to cease and desist, August 5, 1953 
Kirkland, Fleming, Green, Martin & Ellis: 
D. 5483—-Clay Products Association, Inc., et al. 
Order to cease and desist, April 19, 1951 
D. 5592—National Paper Trade Association of the United States, 
Ine., et al. 
Order to cease and desist, September 24, 1954 
Pending on petition to review in CCA2 
. 5648—See Hammond E. Chaffetz 
. 5677—See Hammond EF. Chaffetz 
. 5794—See Hammond E. Chaffetz 
. 60483—See Hammond E. Chaffetz 
. 6072—-Infra Insulation, Inc., et al. 
Order to cease and desist, August 3, 1953 
Petition to review dismissed CADC, November 25, 1953 
203-1—Quantity Limits—Rubber Tires—American Oil Com- 
pany 
Pending in U. S. Dist. Ct. for District of Columbia. 
Herbert W. Clark (nothing). 
Morrison, Hohfeld, Foerster, Shuman & Clark 
D. 5683—Washington Brewers Institute, et al. 
Dismissed, November 20, 1950 
John Maurice Clark (nothing). 
Thomas F. Daly (nothing). 
Lord, Day & Lord 
D. 5502—Corn Products Refining Co., et al. 
Order to cease and desist, November 20, 1950 
D. 5587—Colgate-Palmolive-Peet Company 
Dismissed, December 16, 1953 
John W. Davis 
D. 5508—American Iron & Steel Institute, et al. 
Order to cease and desist, August 10, 1951 
Modified, September 5, 1951 
D. 5794 Atlas Supply Company, et al. 
Order to cease and desist, July 19, 1951 
Davis, Polk, Wardwell, Sunderland & Kiendle 
D. 4900—American Refractories Institute, et al. 
Order to cease and desist, April 13, 1948 
5486—Independent Director Corporation, et al. 
Order to cease and desist, July 19, 1950 


D. 
D. 5508—See John W. Davis 
D. 5794—See John W. Davis 
D. 5878—Sayles Finishing Plants, Inc., et al. 
Order to cease and desist—June 10, 1953 
Walter J. Derenberg (nothing). 
Alexander, Maltitz, Derenberg & Daniels (nothing). 
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Raymond R. Dickey E 
D. 5408—Mega-Ear-Phone 
Order to cease and desist, November 15, 1949 
Danzansky & Dickey (nothing). 
Buckley & Danzansky 
D. 5408—See Raymond R. Dickey 
D. 5482—Carpel Frosted Foods, Inc., et al. 
Order to cease and desist, December 13, 1951 
Charles Wesley Dunn (nothing). 
George E. Frost : 
D. 5770—E. Edelman & Company 
Order to cease and desist, April 29, 1955 
Fred E. Fuller: 
LD. 5979—American Surgical Trade Association, et al. 
Order to cease and desist, October 22, 1952 
Fuller, Harrington, Seney & Henry 
Welles, Kelsey, Fuller, Cobourn & Harrington 
Fuller, Harrington & Seney 
Welles, Kelsey, Cobourn & Harrington 
D. 4985—United States Forwarding System, et al. 
Dismissed, January 11, 1949 E 
D. 5979—See Fred E. Fuller j 
LD. 5994—H. J. Heinz Company, et al. 
Pending 
Robert W. Graham: 
D. 5279—Carl Rubenstein, et al. 
Order to cease and desist, March 25, 1946 
Application for enforcement, CCA9, September 29, 1950 
Order to cease and desist affirmed and enforcement granted as to 
Whitney & Co., April 1, 1948 
D. 5471—New England Fish Company, et al. 
Order to cease and desist, January 12, 1948 
D. 5633—Washington Brewers Institute, et al. 
Dismissed, November 29, 1950 
Bogle, Bogle & Gates 
Bogle & Gates: 
D, 4896—International Trading Corporation, et al. 
Order closing case, January 21, 1948 
I), 5279—See Robert W. Graham 
D. 5471—See Robert W. Graham 
D. 5633——See Robert W. Graham 
DD. 6141-—Alaska Salmon Industry, Inc., et al. 
Order to cease and desist, April 9, 1954 
Clinton 8. Golden (nothing). 
Charles O. Gregory (nothing). 
Ewald T. Grether (nothing). 
Clare E. Griffin (nothing). 
Milton Handler: 
D. 5356—International Association of Electrotypers & Stereotypers, Inc., 
et al. 
Order to cease and desist, October 23, 1952 
Petition to review withdrawn, CCA9, February 20, 1953 
Modified order to cease and desist, March 16, 1953 F 
Edward F. Howrey: 
D. 4900—American Refractories Institute, et al. 
Order to cease and desist, April 13, 1948 
D. 4933—Automatie Canteen Company of America 
Order to cease and desist, June 6, 1950 
Order to cease and desist affirmed, CCA7, January 18, 1952 
USSC reversed decision of CCA7 as to Count IIT of FTC complaint, 
August 1, 1953 
FTC order of dismissal as to Count II, January 12, 1955 
D. 5467—Structural Clay Products Incorporated, et al. 
Order to cease and desist, May 28, 1948 
D. 5468—Structural Clay Products Incorporated, et al. 
Order to cease and desist, May 28, 1948 


st tb > 
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Edward F. Howrey—Continued 
D. 5546—Luden’s, Inc. 
Dismissed, September 23, 1949 
D. 5607—F. B. Washburn Candy Corp. 
Dismissed, September 23, 1949 
. 5615—Kimbell Candy Company 
Dismissed, September 23, 1949 
Sanders, Gravelle, Whitlock & Howrey: 
4900—See Edward F. Howrey 
4933—See Edward F. Howrey 
5467—See Edward F. Howrey 
. 54468—See Edward F. Howrey 
5546—See Edward F. Howrey 
. 5607—See Edward F. Howrey 
. 5615—See Edward F. Howrey 
5484—Clay Sewer Pipe Association, Inc., et al. 
Order to cease and desist, August 20, 1951 
203-1—Quantity Limits—Rubber Tires—Firestone Tire & Rub- 
ber Co. 
Pending in United States District Court for District of 
Columbia. 


SSSeeess 


Edward R. Johnston : 
D. 5277—Youngs Rubber Corporation 
Dismissed, August 19, 1952 
D. 5449—Metal Lath Manufacturers Association, et al. 
Dismissed, February 16, 1954 
D. 5979—American Surgical Trade Association, et al. 
Order to cease and desist, October 22, 1952 
Johnston, Thompson, Raymond & Mayer: 
D. 5449—See Edward R. Johnston 
D. 5979—See Edward R. Johnston 
D. 6253—United Insurance Company 
Pending 
Poppenhusen, Johnston, Thompson & Raymond: 
D. 5277—See Edward R. Johnston 
D. 5449—See Edward R. Johnston 
George E. Hale (nothing). 
Wilson & McIlvaine (nothing). 
Alfred E. Kahn (nothing). 
A. Stewart Kerr (nothing). 
Crawford, Sweeny & Dodd (nothing). 
Kenneth Kimble: 
D. 5101—Alberty Food Products, et al. 
Order to cease and desist, February 4, 1948 
Order to cease and desist modified and affirmed, CADC, March 20, 1950. 
Petition for certiorari denied, October 9, 1950 
Modified order to cease and desist, December 13, 1950 
McFarland & Sellers: 
D. 5101—See Kenneth Kimble 
203-1—Quantity Limits—Rubber Tires—National Association 
of Independent Tire Dealers, Inc. 
Pending in United States District Court for the District 
of Columbia. 
Francis R. Kirkman (nothing). 
Pillsbury, Madison & Sutro: 
D. 4859—J. A. Folger & Company 
Dismissed, January 27, 1948 
D. 5297—Del Mar Canning Co. 
Order to cease and desist, March 25, 1946 
. 58083—Hovden Food Products Corp. 
Order to cease and desist, March 25, 1946 
. 5644—Bibb Mfg. Co., et al. 
Dismissed, January 8, 1951 
. 5794—Atlas Supply Co., et al. 
Order to cease and desist, July 19, 1951 
. 5848—Cordage Institute, et al. 
Pending 
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Francis R. Kirkman (nothing )—Continued 
Pillsbury, Madison & Sutro—Continued 
D. 6141—Alaska Salmon Industry, Inc., et al. 
Order to cease and desist, April 9, 1954 
D. 6168—Evis Mfg. Co., et al. 
Pending 
George P. Lamb: 
D. 4496—Tag Mfrs. Institute, et al. 
Order to cease and desist, May 19, 1947 
Order to cease and desist set aside by CCA1, May 12, 1949 
D. 4878—Chain Institute, Inc., et al. 
Order to cease and desist, February 16, 1953 
Modified, December 28, 1953 
Pending in CCA8 
. 5448—Rubber Mfrs. Assn. Inc., et al. 
Order to cease and desist, February 2, 1948 
. 5508—American Iron & Steel Institute, et al. 
Order to cease and desist, August 10, 1951 
Modified, September 5, 1951 
. 5592—National Paper Trade Assn. of the United States, Inc., et al. 
Order to cease and desist, September 24, 1954 
Pending on petition to review in CCA2 
. 5719—Vitrified China Assn., Inc., et al. 
Dismissed March 6, 1953 
. 5952—Advertising Specialty Nat’l. Assn., et al. 
Order to cease and desist, March 4, 1955 
Kittelle & Lamb ; 
Morelock & Lamb; 
Feldman, Kittelle, Campbell & Ewing; 
Kittelle, Sawyer & Lamb: 
D. 4496—See George P. Lamb 
D. 4602—Crown Mfrs. Assn. of America, et al. 
Order to cease and desist, August 4, 1948 
Order to cease and desist affirmed after modification, CCA4, 
August 22, 1949 
. 4878—See George P. Lamb 
. 5149—American Waxed Paper Assn., et al. 
Dismissed, February 13, 1946 
. 5448—See George P. Lamb 
5508—See George P. Lamb 
. 5592—See George P. Lamb 
D. 5719—See George P. Lamb 
D. 5952—See George P. Lamb 
D. 6176—Pet Milk Co., et al. 
Pending 
Jack I. Levy 
D. 5433—Independent Grocers Alliance Dist. Co., et al. 
Order to cease and desist, March 7, 1952 
Order to cease and desist affirmed, CCA7, May 20, 1953 
Sonnenschein, Berkson, Lautmann, Levinson & Morse 
D. 5483—See Jack I. Levy 
Mason A. Lewis 
D. 5670—Ideal Cement Company, et al. 
Order to cease and desist, September 28, 1950 
Modified findings, March 8, 1951 
Lewis, Grant, Newton, Davis & Henry 
D. 5670—See Mason A. Lewis 
Benjamin H. Long (nothing). 
Dykema, Jones & Wheat 
D. 4772—Koch Laboratories, Inc., et al. 
Order to cease and desist, August 24, 1951 
Order to cease and desist affirmed and enforced, CCA6, 
July 8, 1953 
D. 6107—Blotting Paper Mfrs. Assn., et al. 
Order to cease and desist, October 9, 1953 
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Breck P. McAllister (nothing). 
Donovan, Leisure, Newton & Irvine; 
Donovan, Leisure, Newton, Lumbard & Irvine: 
D. 5636—American Dental Trade Assn., et al. 
Order to cease and desist, February 8, 1950 
D. 6040—Eastman Kodak Co. 
Dismissed, January 6, 1955 
D. 6083—Teleron Company, et al. 
Order to cease and desist, February 16, 1954 
D. 6093—Garden Research Laboratories, et al. 
Order to cease and desist, November 13, 1953 
Richard B. McDermott (nothing). 
Williams, Boesche & McDermott (nothing) 
Gilbert H. Montague: 
D. 4634—World Syndicate Publishing Co., et al. 
Order to cease and desist, November 22, 1949 
Petition to review dismissed, April 7, 1952 
Sherman Peer (nothing). 
James A. Rahl (nothing). 
Snyder, Chadwell & Fagerburg 
D. 5979—American Surgical Trade Asso., et al. 
Order to cease and desist, October 22, 1952 
D. 6175—National Dairy Products Corp., et al. 
Pending 
David W. Robinson (nothing). 
Robinson, Robinson & Dreher (nothing) 
Eugene V. Rostow (nothing). 
Charles B. Rugg (nothing). 
Ropes, Gray, Best, Coolidge & Rugg: 
D. 5728—Sylvania Electric Products, Inc., et al. 
Dismissed, September 23, 1954 
D. 5979—American Surgical Trade Assn., et al. 
Order to cease and desist, October 22, 1952 
Albert E. Sawyer: 
D. 4496—Tag Mfrs. Institute, et al. 
Order to cease and desist, May 19, 1947 
Order to cease and desist set aside CCA1, May 12, 1949 
D. 5421—Crown Zellerbach Corp., et al. 
Dismissed, February 9, 1955 
. 5448—Rubber Mfrs. Assn., Inc., et al. 
Order to cease and desist, February 2, 1948 
. 5848—Cordage Institute, et al. 
Before Commission on appeals from initial decision (Mr. Sawyer ap- 
peared as economic consultant ) 
. 6042—American Biltrite Rubber Co., Inc. 
Order to cease and desist, August 5, 1953 
Wise, Corlett & Canfield ; 
Sawyer & Marion: 
D. 4496—See Albert E. Sawyer 
D, 5155—Ferro Enamel Corporation, et al. 
Order to cease and desist, February 26, 1946 
D. 5421—See Albert E. Sawyer 
D. 6042—See Albert E. Sawyer 
D. 6107—Blotting Paper Mfrs. Assn., et al. 
Order to cease and desist, October 9, 1953 
Louis B. Schwartz (nothing). 
David T. Searls (nothing). 
Vinson, Elkins, Weems & Searls (nothing) 
Bernard G. Segal (nothing). 
Schnader, Harrison, Segal & Lewis: 
D. 5888—Standard Sewing Equipment Corp., et al. 
Order to cease and desist, May 29, 1955. 
Herman F. Selvin (nothing). 
Loeb & Loeb: 
D. 5632—Charles U. Branch 
Order to cease and desist, January 16, 1951 


63478—55—pt. 3——17 
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Whitney North Seymour (nothing). 
Simpson, Thacher & Bartlett 
D. 6077—Liggett & Myers Tobacco Company 
Pending 
Morrison Shafroth (nothing). 
Grant, Shafroth & Toll (nothing). 
William Simon 
D. 5620—General Motors Corp., et al. 
Order to cease and desist, July 10, 1953 
File P-986—Request for staff clearance of proposed acquisition by Pure Oi) 
Company of capital stock of Globe Refining Company. Staff advised 
that no investigation would be recommended. 
Miller, Gorham, Wescott & Adams 
D. 4933—Automatic Canteen Co. of America 
Order to cease and desist, June 6, 1950 
Order to cease and desist affirmed, CCA7, January 18, 1952 
USSC reversed decision of CCA7 as to Count II of FTC 
complaint, September 1, 1953 
FTC order of dismissal as to Count II, January 12, 1955 
D. 5620—See William Simon 
D. 6221—Simplicity Pattern Co., Inc. 
Pending 
D, 6227—Warren Petroleum Corp., et al. 
Pending 
Sumner H. Slichter (nothing). 
Blackwell Smith (nothing). 
Smith, Sargent, Doman, Hoffman & Grant (nothing). 
Wright, Gordon, Zachry & Parlin; 
Wright, Gordon, Zachry, Parlin & Cahill: 
D. 3764—Chilean Nitrate Sales Corp., et al. 
Dismissed, April 1, 1946 
D. 4610—Crouse-Hinds Co., et al. 
Dismissed, January 23, 1950 
D. 4900—American Refractories Institute et al. 
Order to cease and desist, April 13, 1948 
John Paul Stevens (nothing). 
Rothschild, Stevens & Barry (nothing). 
George J. Stigler (nothing). 
Jerrold G. Van Cise: 
D. 3977—Champion Spark Plug Co. 
Order to cease and desist, July 10, 1953 
D. 5979—American Surgical Trade Assn., et al. 
Order to cease and desist, October 22, 1952 
Cahill, Gordon, Reindl & Ohl; 
Cahill, Gordon, Zachery & Teindl: 
D. 2565—National Electrical Manufacturers Assn., et al. 
Penalty proceeding, Fed. District Court, S. D. of N. Y. 
Concluded April 30, 1942, penalties in sum of $38,000. 
203-1—Quantity Limits—Rubber Tires—Goodyear Tire & Rub 
ber Company 
Pending in U. S. District Court for District of Columbia. 
. 3764—Chilean Nitrate Sales Corp., et al. 
Dismissed, April 1, 1946 
. 8977—See Jerrold G. Van Cise 
. 4610—Crouse-Hinds Co., et al. 
Dismissed, January 23, 1950 
. 4900—American Refractories Institute, et al. 
Order to cease and desist, April 13, 1948 
. 5448—Rubber Manufacturers Assn., Inc., et al. 
Order to cease and desist, February 2, 1948 
. 5502—Corn Products Refining Co., et al. 
Order to cease and desist, November 20, 1950 
D. 5979—See Jerrold G. Van Cise 
Sinclair Weeks (nothing). 
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Curtis C. Williams, Jr. (nothing). 
Jones, Day, Cockley & Reavis 
D. 5508—American Iron & Steel Institute, et al. 
Order to cease and desist, August 10, 1951 
Modified, September 5, 1951 
D. 5635—Cycle Jobbers Assn. of America, Inc., et al. 
Order to cease and desist, January 26, 1951 
D. 5872—Thompson Products, Inc. 
Pending 
File P-127—Request for staff clearance of proposed acquisition 
by Harshaw Chemical Co. of capital stock of Electro- 
Chemical Department of E. I. du Pont de Nemours & Co., Inc. 
Request denied. 
File No. 551 0643—Request for staff clearance of proposed 
acquisition by Thompson Products Co. of capital stock of 
Motor Valve & Mfg. Co. Staff orally advised that no investi- 
gation would be recommended. 
Laurence I. Wood (nothing). 
DEPARTMENT OF JUSTICE, 
Washington, July 5, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear CONGRESSMAN CELLER: In the course of my testimony before your 
Antitrust Subcommittee on May 12, 1955, I agreed to furnish data concerning: 
(1) Members of the Attorney General’s Committee who had argued antitrust 
cases for the Government; (2) members who had represented plaintiffs in treble- 
damage cases; and (3) members or members’ firms who had represented defen- 
dants in antitrust cases brought by this Department. 

This data I now enclose. I note I testified that 22 members had defended 
antitrust cases brought by this Department. This statement was based on a sur- 
vey of our Department files. Since then, to provide some check on our calcula- 
tions, we have communicated with members of the Attorney General’s Commit- 
tee. We requested information not only about their treble-damage and Govern- 
ment experience, but also about antitrust cases brought by this Department in 
which they or their firms have represented defendants. In addition to the 22 
members to which I referred, 2 committee members participated in the prepara- 
tion of briefs before the Supreme Court. This fact our check of the Department 
files did not reveal. However, as you realize, we have tried to keep our dealings 
with your committee as candid and precise as possible. So, I now feel in the 
interest of fairness that the figure ‘22’’ should be revised upward to “24.” This 
would include the 2 members who participated in preparing Supreme Court 
briefs for defendants. 

Sincerely yours, 
STANLEY N. BARNES, 
Assistant Attorney General. 


Cykus ANDERSON 


1. Treble-damage cases—Plaintiffs (nothing). 
2. Antitrust cases brought by the Justice Department. 





Firm Book No.| | Disposition 





MEMBER | 


ae e |- = sila cia 
| | 
| 


Anderson, Cyrus V__| Pittsburgh Plate Glass Co- 822 | Libby-Owens-Ford Glass | Consent. 
Co. 





3. Government antitrust experience: Special attorney. 
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H. THomas AUSTERN 








1. Treble-damage cases—Plaintiffs (nothing). 1. 
2. Antitrust cases brought by the Justice Department. % 
MEMBER 
Austern, H. Thomas_.._| Covington & Burling-.- Bendix Aviation Corp._| Consent. Bi 
Des. d-csiseunsaehiues American Can Co.......| Litigated judg. 
ment for Govern- 
ment. 
du Pont Co. (Cello- | Pending. 
phane). | 
du Pont Co. (GM, Do. 
U.S. Rubber). (Chi- 
cago divestiture case). 
A. B. Dick Ce. (Civ. | N. ©. and fines— 
24188; Crim. 18981). Consent. 
Henry 8. Morgan. - ----| Dismissed by 
Court. 
Te Sherwin-Williams | Nolo contendere. 
0. 
1159, 1160 | Michigan Tool Co. (Cr.| Pending. Ps 
and Civ.). 
Watchmakers of Swit- Do. 
zerland Information 
Center. z 
2. 
Cyrus AUSTIN a 
1. Treble-damage cases—Plaintiffs. 
Bascom Launder Corporation, et al. v. Telecoin Corporation (U. 8. District 
Court, S. D. N. Y., 1950-52). = 
2. Antitrust cases brought by the Justice Department (nothing). 
WENDELL BERGE o 
1. Treble-damage cases—Plaintiffs. 
Maurice Miistone, trading as Milstone’s Acme Liquor Store vy. Middle 
Atlantic Distributors, Inc., et al. (Civil Action No. 633-49). 
2. Antitrust cases brought by the Justice Department. 
Membe Fi |_ Blue | Cs | Dispositi 
avLem ber rm Book No. ase ‘ isposition 
| 
en ———— | gj ——__—__—_—_— 
Berge, Wendell. - - ---- Berge, Fox & Arent_----- 1025 | Joseph A. Krasnov...--- Pengine. 
Pi cncancdcntvannctddiebhal Liistamcasinastidones do. 
National Linen Service | (Atlanta, 
Corp. Civ. and 
Cr., Apr. 
25, 1955). — 
3. 


3. Government antitrust experience: Assistant Attorney General. 
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Bruce BRoMLEY 


1. Treble-damage cases—Plaintiffs (nothing). 
2. Antitrust cases brought by the Justice Department. 


| Blue 


Firm Book Case 


| 
No. 


MEMBER 


Broomley, Bruce... Allegheny Ludlum Steel | Consent. 


Cravath, Swaine & 

Moore. 
scbenait icneakbianeeinenin 
oe | 


orp. 
Bendix Aviation Corp.... 
General Railway Signal 


Do. 
Do. 


0. 

International Business | Pending. 
Machines Corp. | 

Lee Shubert Do. 


FIRM ONLY 


834 Consent. 


nell 907 
978 | 


Electrical Apparatus Ex- 
port Assn. 
Henry S. Morgan Dismissed by Court. 
Univis Lens Co | Litigated judgment 
against Government. 








| 


HAMMOND BE. CHAFFETZ 


1. Treble-damage cases—Plaintiffs (nothing). 
2. Antitrust cases brought by the Justice Department. 





Blue 
| Book 
|} No. 


} Firm Case Disposition 
| 





MEMBER 


Dismissed by Gov- 
ernment. 


Kirkland, Armour & Co 
Green, 
Ellis. 

rae eares Pian n aan 


Fleming, 
Martin & 


Chaffetz, Hammond E 


Chicago Mortgage | Dismissed by court. 
Bankers Assn. 
Darling & Co._._.----. 
Employing Plasterers 
Assn. 
National City Lines_..._| 
| Assoc. of Limb Mfgrs. | 
of America. 


Pending. 
Pending. 


Pending. 
Nolo contendere. 


Consent. 

Litigated judgment 
against Govern- 
ment. 

Pending. 


American Optical Co-_-... 
Yellow Cab Co 





du Pont Co—Chicago 
divestiture case (GM, 
U. 8. Rubber). 





3. Government antitrust experience: Special assistant to the Attorney General. 





2094 ANTITRUST AND MONOPOLY PROBLEMS 


HerRBert W. CLARK 


1. Treble-damage cases—Plaintiffs (nothing). 
2. Antitrust cases brought by the Justice Department. 


| Blue 
| a Case | Disposition 
| 


MEMBER | 


Clark, Herbert W Hohfeld, 1001 | Natl. Assn. of Vertical | Nolo contendere. 
Shuman Turbine Mfrs. (Cr.). 


1011 | Natl. Assn. of Vertical | Consent. 
Turbine Mfrs. (Civ.). 

992 Northern California | Consent and nolo 

984 Pibg. & Hth. Whole- contendere. 
salers Assn. (Cr. and 
Civ.). 

993 | Church Grape Juice | Nolo contendere and 
Co. (Cr.). not guilty. 

FIRM ONLY 

997 | Food Machinery & | Consent. 
Chemical Corp. 

1057 | Outdoor Advertising | Consent. 
Assn. of America. 


Tuomas F.. DALY 


. Treble-damage cases—Plaintiffs, 
Service Liquor Distributors, Inc. v. Calvert Distillers Corporation, et al. 
(S. D. N. Y. (Civil 72-94) ). 
. Antitrust cases brought by the Justice Department (nothing). 


JoHN W. Davis 


. Treble-damage cases—Plaintiffs (nothing). 
. Antitrust cases brought by the Justice Department. 


Blue 
Book Disposition 
No. 


MEMBER 


Davis, John W__.....-- Davis, Polk, Ward- 907 | Henry S. Morgan Dismissed by court. 
well, Sunderland & 

Kiendle. 
d Standard Oil Co. (N.J.)_| Pending. 


De Beers Consolidated | Dismissed by court. 
Mines (Civ.). 

Brake Lining Mfgrs.....| Nolo contendere. 

Agee: C60:) =2-s255-65<2 Do. 


8. Government antitrust experience: Special assistant to the Attorney General. 


RayMonpD R. DICKEY 


1, Treble-damage cases—Plaintiffs. 
Don Schmid Packard, Inc., and Don Schmid Motors, Inc. v. The Wichita 
Automobile Dealers Association, et al. (Civil Action No. W-845). 
Johnnie Eagle doing business as Hagle Motor Co. v. The Wichita Auto- 
mobile Dealers Association, et al. (Civil Action No. W-846). 
2. Antitrust cases brought by the Justice Department (nothing). 
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Frep E. FuLter 


1. Treble-damage cases—Plaintiffs (nothing). 
2. Antitrust cases brought by the Justice Department. 


Blue | 
Member Firm — 0. | Case Disposition 


Fuller, Fred E Fuller, Harrington, 822 | Libby-Owens-Ford| Consent. 
Seney & Henry. Glass Co. 
American—La France | Indictment returned 
Foamite Corp., et al. Feb. 21, 1947. 
Cr. Action 5424 (rep. 
for Seagrove Corp.). 





Rosert W. GRAHAM 


1. Treble-damage cases—Plaintiffs (nothing). 
2, Antitrust cases brought by the Justice Department. 


l F l 
| Blue | 
Member Peer | Hin me 


Firm 7 Disposition 
| No. | 


Graham, Robert W---- s 939 | Universal Carloading & | Nolo contendere. 
| Distributing Co. 
970 a ler Sa. Parts | Do. 
| olesalers, Ww. 
| Region. 
028 | atatka Steamship Co-. | Dismissed by court. 
0 
K & L Distributors, Inc.| Nolo sai re. 


Pror. MILTON HANDLER 


1. Treble-damage cases—Plaintiffs (nothing). 
2. Antitrust cases brought by the Justice Department. 


| Blue | 
Book | » Disposition 
| No. 


MEMBER 


| 
Handler, Milton. .- ‘ | 856, | A. B. Dick | Nolo contendere and 
| 857. | consent. 
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Epwarp R. JoHNSTON 


1. Treble-damage cases—Plaintiffs. 


Big Horn Coal Co. v. Sheridan-Wyoming Coal Co. and Sheridan-Wyoming 


Coal Co. v. Peter Kiewit Sons’ Co. 


Blue 
Book 
No. 


Firm 


MEMBER 


Johnston, Edward R-...| Johnston, Thompson, 


Raymond & Mayer. 


1018 


FIRM ONLY 


2. Antitrust cases brought by the Justice Department. 


Case 


Butane Corp 


Chicago Mortgage 
Bankers Assn. 

Fannin’s Gas Co 

National City Lines_.... 

Northern California 
Pibg. & Htg. Whole- 
salers Assn. (Cr.). 

Wallace & Tiernan, Inc. 
(Cr. & Civ.). 

International Harvester 
Co (Civ.). 


Natl. Assn. of Vertical 
Turbine Mfrs. (Cr.). 





A. STEWART 


. Treble-damage cases—Plaintiffs. 


KERR 


Pending. 
Dismissed by court. 
Pending. 

Do. 


Consent. 


Cr.—nolo. 

Civ.—consent. 

Dismissed by Gov- 
ernment. 


Nolo contendere. 


Society of Independent Motion Picture Producers et al. v. United Detroit 
Civil No. 7589 (1948-54). 
. Antitrust cases brought by the Justice Department. 


Theatres et al. (D. C. BE. D. Mich., 


Blue 
Book 
No. 


Firm 


Disposition 





MEMBER 


Crawford, Sweeny, 
Dodd & Kerr. 


Kerr, A. Stewart_--.-.-- 


FIRM ONLY 





Gray Iron Founders 
Assn. 

Kelsey, Hayes Co ; 

Detroit Sheet Metal & 
Roofing Contractors 
Assn. (Cr. & Civ.) 

Michigan Tool Co. (Cr. 
and Civ.). 


Logan Co. ‘ 
Associated Patents, Ine. 


Nolo contendere. 

Pending. 

Nolo contendere and 
consent, 

Both cases pending. 


Pending. 
Do. 


3. Government antitrust experience: Special assistant to the Attorney General. 


KENNETH KIMBLE 


1. Treble-damage cases—Plaintiffs. 


National Association of Independent Tire Dealers, et al. v. Rubber Manu- 
facturers Association, et al. (civil action No. 4067-48). 
National Association of Independent Tire Dealers, et al. v. Goodrich, et al. 


(civil action No. 56-49). 


2. Antitrust cases brought by the Justice Department (nothing). 
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Francis R. KIRKHAM 


1. Treble-damage cases—Plaintiffs (nothing). 
2, Antitrust cases brought by the Justice Department. 





Blue 
Book 
No. 


Firm 


MEMBER 


Food Machinery & | 
Chemical Corp. 
Northern Calif. Plibg. & 
Htg. Wholesalers 
| Assn. (Cr.) | 
Standard Oil of Cali- | 
fornia. 


Kirkham, Francis R...| Pillsbury, Madison & 


Sutro. 


997 
992 


Cement Institute... .- 


Walter Kidde & Co.----| 


No. Calif. Plumbing & 
Heating Wholesalers 
Assoc. (Civ.) 

No. Calif. Plumbing & 
Heating Wholesalers 
Assoc. (Cr.) 








Jack I. Levy 


. Treble-damage cases—Plaintiffs. 


Consent. 


Do. 


Pending. 


Dismissed by Gov- 
ernment. 

Nolo pleas and liti- 
gated judgment for 
Government. 

Consent judgment. 


Nolo contendere. 


Revere Camera Company v. Eastman Kodak (No. 48 C 50). 


. Antitrust cases brought by the Justice Department. 


| 
| Blue | 
Firm | Book | 
No. | 


Case | 


MEMBER 


Levy, Jack I Sonnenschein, Berk- 924 
son, Lautmann, 


Levinson & Morse. 


Uhblemann Optical Co-. 


Mason A. Lewis 


. Treble-damage cases—Plaintiffs (nothing). 
. Antitrust cases brought by the Justice Department. 





| Blue | 


Firm Book | Case 


No. 





| 
MEMBER 
' 
| 

Lewis, Grant, New- | 826 
ton, Davis & Henry. | | 
| 
| 


1101 | General Mills_-.....-..- 


Lewis, Mason A-..--- Cement Institute 
FIRM ONLY 
se ireeaninahia 


Disposition 


Consent. 


Disposition 


| Dismissed by Gov- 


ernment. 


Pending. 
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Breck P. McALLISTER 


1. Treble-damage cases—Plaintiffs (nothing). 
2. Antitrust cases brought by the Justice Department. 


| Blue | 
Firm Book | Disposition 
No. | 


| 
McAllister, Breck P_..| Donovan. Leisure, 907 | H. 8. Morgan Dismissed by court. 


Newton & Irvine. | 
BPiacichonn dpttthans 1163 | Standard Oil of New | Pending. 
Jersey. 


MEMBER 


ceils. tres tetris | 029 | 


Wall Paper Inst.........| Nolo contendere. 


. Government antitrust experience: Special assistant to the Attorney General. 


RicHArRD B, McDERMOTT 


. Treble-damage cases—Plaintiffs. 
Kobe, Inc., Dresser Industries, et al. v. Dempsey Pump Company, Specialty 
Sales & Service, Inc., et al. (198 F. 2d 416 (10 C. A.), cert. den. 344 
U. S. 837). 
. Antitrust cases brought by the Justice Department (nothing). 


CHARLES B. Ruaa 


. Treble-damage cases—Plaintiffs (nothing). 
. Antitrust cases brought by the Justice Department. 


Blue | 
Firm | Sok Case Disposition 
0. 


| 
| 


| 
s, Gray, Best, 873 | Gamewell Co Nolo contendere. 


oolidge & Rugg 


| 
MEMBER | | 
| 





Diivesncesoots — H. P. Hood & Sons, | Consent judgment. 
} Ine. (Civ.). | 
+ Boston Fruit & Produce | Do. 
| Exchange. 
| Boston Fruit & Produce | Dismissal on Gov- - 
Exchange (Cr.). ernment’s motion. 
Johnson & Johnson et | Nolo contendere. : 
al. (Cr.). 
| Lawrence Fuel Oil In- | Pending. 
stitute, Inc. 
Lowell Fuel Oil Dealers. Do. ] 
Minnesota Mining & | Consent. 9 
Mfg. Co. . 


. Government antitrust experience: Special assistant to the Attorney General. 


BERNARD G. SEGAL “a 


. Treble-damage cases—Plaintiffs. 
Sunbury Wire Rope Manufacturing Company v. United States Steel Cor- g 
poration et al. (Civil Action No. 16933, E. D. Pa., filed May 28, 1954). 
William J. Rochelle, Jr., Trustee of Liberty Broadcasting System, Inc., 
Bankrupt v. National Football League et al. (Civil Action No. 17834, 
E. D. Pa., filed October 1, 1954). a 
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9 Antitrust cases brought by the Justice Department. 


Member mt 0 Case Disposition 


} | | j 
segal, Bernard G.......| Schnader, Harrisen, | 977 Phila. Association of | Nolo contendere. 
Segal & Lewis. Linen Suppliers i 
do. | Do. 


1026 | Record Dealers Asso- 
ciation. 
1145 | Baugh & Sons}Co-_-__--.-- | Do. 








WHITNEY NortH SEYMOUR 


. Treble-damage cases—Plaintiffs. 
Ferguson et al. v. Ford Motor Company et al. (8S. D. N. Y., 1948, Civil 
Action No. 44-482). 
Red Rock Bottlers, Inc. v. Red Rock Cola Company et al. (Ga. N. Div., 
1950, Civil Action No. 3892). 
2. Antitrust cases brought by the Justice Department. 





| Blue 
Book Disposition 
No. | 


MEMPER 


Seymour, Whitney | Simpson, Thacher & &F Bausch & Lomb Op- | Consent. 

North. | Bartlett. tical Co. 

| 4 | The Permutit Co. & Do. 

W. Spencer Robert- | 

son. 
American Can Co | Litigated judgment 

for Government. 

General Electric Co. | Consent. 

(Street lighting equip- 

ment.) 
International Boxing | Pending. 

Club. i 
FIRM ONLY 
Scophony Corp., Amer- Consent. 


ica. | 

Twentieth-Century Fox | Pending. 
Film Corp., et al. 

National Cranberry | (Mass., 1955, Civ. & 
Association. Cr.) 








. Government antitrust experience: Special assistant to the Attorney General. 


MogrIsoN SHAFROTH 


1. Treble-damage cases—Plaintiffs (nothing). 
2. Antitrust cases brought by the Justice Department. 





Firm Book | Case Disposition 


No. | 


| Blue | 
| 


| 
| } 


| Grant, Shafroth & | 826 | Cement Institute.......| Dismissed by Gov 
| ermment. 
940 | Union Carbide & Car- | Both cases pending. 
bon (Indictment and 
information). 
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WiLt1aM SIMON 


1. Treble-damage cases—Plaintiffs. 
New York Automatic Canteen Corporation et al. vy. Automatic Canteen 
Company of America, and Swan Candy Company (U.S. D. C., Chicago, 
Case No. 46 C 2018). 
Kentucky Canteen Company, a co-partnership composed of Hetz, H. 2&. 
Betz, and Betz, Jr., et al. v. Automatic Canteen Company of America, 
Nathaniel Leverone and Louis E. Leverone (U. 8. D. C., Chicago, Case 
No. 46 C 2019). 
Automatic Canteen Company of Cleveland et al. v. Automatic Canteen 
Company of America et al. (U. 8. D. C., Chicago, Case No. 46 C 2020). 
Metropolis Theatre Company v. Balaban & Katz Corporation et al. (filed 
May 4, 1951, U. S. D. C., Chicago, Case No. 51 C 733). 
John R. Thompson, Jr., Henry M. Henriksen, et al. v. Balaban & Katz 
Corporation et al. (filed On August 11, 1950, U. 8. D. C. Chicago, Case 
No. 50 C 1155). 
2. Antitrust cases brought by the Justice Department, 


Black 
Book Disposition 


MEMBER 


| 
Simon, William Miller, Gorham, Wes- 1101 | General Mills, Inc Pending. 
cott & Adams. 


FIRM ONLY 
1191 | Charles A. Krause Mill- | Guilty plea. 
ing Co. 





BLACKWELL SMITH 


1. Treble-damage cases—Plaintiffs. 
Banana Distributors, Inc., et al. v. United Fruit Company et al. 
2. Antitrust cases brought by the Justice Department. 





| Blue 
Firm = Case Disposition 
INO. 





MEMBER 


Smith, Blackwell ------ 


Smith, Sargent, Do- 1139 | American News Co Pending. 
man, Hoffman & 
Grant. 


| 
| | 
| 
| 
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JERROLD G. VAN CISE 


1. Treble-damage cases—Plaintiffs. 
Harry Ferguson and Harry Ferguson, Inc. vy. Ford Motor Company et al. 
(U. 8. D. C., 8. D. N. Y., Civil No. 44482). 
Truck Tractor Equipment Co. et al. v. Ford Motor Company et al. 
(U. 8. D. C., S. D. of Ohio, Eastern Division). 
9, Antitrust cases brought by the Justice Department. 





Blue 
Book Disposition 
No. | 


MEMBER 
Van Cise, Jerrold G__- Cahill, Gordon, Rein- | ¢ U. §S. Alkali Export Consent. 
del & Ohl. | Assn. (Firm retained 
as counsel in 1951 on 
| compliance issue). 
Libby-Owens-Ford Do. 
Glass Co. 
Electrical Apparatus | Do. 
| Export Assn. 
Dismissed by court. 
Sand Spun Patents | Consent. 
Corp. | 
New York Great A & P | 
Tea Co. | 
| Procter & Gamble Co Pending. 
| Standard Oil Co. (N.J.) Do. 
| Radio Corp of America Do. 
Cement Institute et al Dismissed. 


| Henry 8S. Morgan__-_---- 
Do. 








The Bayer Co_.. | Pending. 
General Electric (Elec- | Consent. 
trical equipment). 
| Linde Air Products Co. | Litigated judgment, 
General C able Corp....| Consent. 
Rubber Mfrs. Assn__- Nolo contendere. 
Metropolitan Leather Do. 
& Findings. | 
Times-Picayune Pub- | Litigated judgment 
lishing Co. | against Govern 
ment. 
Pan-American World | Pending. 
Airways. 
Kansas City Star (Cr.). Do 
(Not attorneys of 
| record, but firm nego- | 
| tiated for settlement.) 


Mr. OrrenuerM. I believe, sir, that the Department of Justice, also 
in response to your request, furnished the information. 

The CuarrMAn. You are correct. 

Mr. OrrenHeErM. I will correlate that when I make up this list. 

The CuHarrman. You do not have to assume that assignment. That 
has already been accomplished by the reports we have received from 
those two Departments. 

Mr. OppenHem. Yes. There are a few instances, you will realize, 
where a man performs a combination of functions. For example, to 
name one, Professor Handler, who is professor of law at Columbia, 
and also does engage in practice. And there might be a question as 
to how to classify him. 

The Cuarrman. In our tabulation we considered Professor Han- 
dler a professor of law. 

Mr. OrrenuetM. I believe that is correct, sir. 

Mr. Materz. I take it, however, that you made no inquiry, at the 
time of selecting members of the committee, to either the Department 
of Justice or the Federal Trade Commission to determine whether 
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rospective members were engaged at the time in representing de- 
in pending antitrust cases? 

Mr. Oprennetm. Or in past antitrust cases. 

Mr. Materz. But you made no inquiry whatsoever? 

Mr. Orrenuerm. That is correct. I say that for myself. 

The Cuarrman. You go ahead with your statement. You answered 
that. Where are you reading from? 

Mr. OrrenHetM. The beginning, on page 2. 

After the cochairmen were appointed in early July 1953 their first 
task was to determine the criteria for selection of the committee mem- 
bers. The committee members were to be recommended to the At- 
torney General, who, of course, made the final decision as to the 
membership of the committee he was to appoint. 

The following considerations guided the selection of the committee 
membership: 

1. In the words of the Attorney General, members of the committee 
were to be persons who— 
will be guided by the broadest viewpoint of what is best for the American econ- 
omy rather than what benefits may accrue to any particular industry, any specific 
business, or any individual’s reputation. 

The Cuarrman. That is a very fine declaration, if I may interrupt. 
but I would think that you might very well have gone into more deeply 
the qualifications of attorneys, particularly those who may have rep- 
resented in the past or were then currently representing defendants in 
antitrust suits. It could have been easy for them to advocate changes 
in statutes or interpretation of statutes that might benefit them as 
attorneys for defendants. 

Mr. Oppennetm. Mr. Chairman, I have read previous testimony in 
the hearings before this subcommittee, and I noted at various points 
u repetition of that contention. At the time the contention is made 
there has always been a disclaimer of any intent to impute to those 
members any lack of integrity or honesty of their service. But 
immediately thereafter there is usually a statement that because par- 
ticular members of the committee are practicing lawyers, associated 
with law firms, sometimes there is added with law firms representing 
large corporations, it should be reasonable to infer that, because of 
those circumstances, they would be so conditioned in their thinking 
that they would be unable to rise above that and judge for them- 
selves as private persons and lawyers what is best for the economy 
of the United States. 

My answer to that—I should like to answer that point. 

Mr, CHAIRMAN. Just a minute. 

Mr. OprenuHEIM. Because I think it is a reflection on the member- 
ship of the committee constantly to repeat that with the disclaimer 
only to be followed by inferential language and innuendoes that the 
result must necessarily be biased and prejudiced. If that were true, 
then, I would say—— 

The CuarrMaNn. No charges have been made against anybody, and 
there is no intention to charge anybody, Mr. Oppenheim. I have 
reached that stage in life where as a result of a great deal of exper'- 
ence as a lawyer and a Member of Congress, and realizing that human 
nature being what it is, when lawyers repeatedly have the same types 
of court cases, they instinctively gear theit thinking along the lines 
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of those cases—they cannot help themselves—and they are likely to 
decide problems so as to feather their own nests, wittingly or un- 
wittingly. 

I made no charges against any individual, but I am not naive. 

Mr. OrrenuEIM. Mr. Chairman 

The CHarrman. In the ordinary circumstances, you ought to guard 
against those possibilities, especially when you are setting up a com- 
mittee as important as this. It is a committee the expense of which 
was in part defrayed by the United States Government. There 
could have been members familiar with antitrust matters who were 
not also lawyers in pending cases before the departments. That is 
the gravamen of the complaint that has been made. 

And one of our members implied from his questions that an indi- 
vidual representing defendants in pending antitrust suits should 
have disqualified himself. 

Mr. McCullough, of Ohio, said the following: 


Mr. Chairman, might I not inquire if that would not be a proper field to 
refrain from participating in, at least in the final decisions, if not in the dis- 
cussions? A man can disqualify himself from participating in the panel of a 
committee or a commission if he is personally interested in the general field 
that is under discussion. ‘That has been established practice, I think, all down 
through Anglo-Saxon jurisprudence, has it not? 

Well, that is a very pertinent question that was asked. Why did 
he ask it? He asked it because of the facts that were brought out 
here. 

Mr. Oprpennemm. Mr. Chairman, I have spend 27 years of my 
life in Washington, teaching at George Washington University Law 
School 25 years, and 2 years of experience as cochairman, and I be- 
lieve that if I ever were naive, that naivete was completely sloughed 
off in living here for so long and being so closely in touch with the 
processes of Government and of the legal profession in this District 
of Columbia. And I want to say that, if those contentions are con- 
sidered to be sound, then to me it logically follows that no Member of 
Congress who is a lawyer—and I want to pay my tribute as all of us 
lawyers do to the fact that the Congresses of the United States have 
historically been made up mostly of lawyers—that no Member of the 
Congress, therefore, who has ever pleaded a cause for decision by an 
independent tribunal, a court, or administrative agency, can there- 
after be considered qualified to pass upon matters of public policy 
from the standpoint of the public interest, on the assumption that 
having been an advocate in a single cause or in certain causes, he there- 
after is to be charged with all of the arguments that he made for 
the defendant in that cause on a judicial issue that only a court of 
law or some equivalent tribunal can decide. 

I think, Mr. Chairman, you do not mean to join in that sentiment 
any more than I do. 

The CHarrman. I think there is a great deal of difference. The 
Member of Congress or of the Senate must have his record open to 
scrutiny, and it 1s scrutinized by the voters. If he is in the position 
you have indicated, the voters can very well say, “No, I am not going 
to have you as a Member of Congress or as a Member of the Senate.” 

That is the difference between the cases you speak of and the case 
I cite. 

Mr. Oprennem™. Our report is now a public document. 
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The Cuamman. If there is such a situation where a Member of 
Congress allows his personal interests to intervene because he or his 
firm represents a defendant in an antitrust suit, then I think that con- 
duct on the part of that Member is worthy of criticism. 

Mr. OrrenHEIM. With the greatest respect, may I ask whether it 
is true—and here I believe I am in possession of, let us say, enough 
information to judge from what I found in the public prints—that 
certain Members of Congress right now have clients and pursue their 
clients’ interests, and do not consider that is improper or that it 
conflicts with the discharge of their duties as a Member of the Con- 
gress in considering broader issues of public policy. 

Am I correct in that, sir? 

The CuatrMan. You probably are. I do not know. 

Mr. OprenHerm. Then I do not see why it could not also be said 
that if a Member of Congress represents particular clients at the 
time he is serving in Congress, that that is inherently in conflict 
with the discharge of his higher duty. 

The CuamrMAN. With this difference, his conduct is screened and 
open to scrutiny by the electors who elect him. If it is of the nature 
you indicate, then the electors can very easily say, “You stay at home; 
you will not go to Washington. We will elect your opponent.” 

Mr. Orrennem. Well, similarly, our report is a public document 
for the scrutiny of the Congress, which is now going on right here 
in this committee. And if any member of the committee should by 
chance have been influenced by the interests of a particular client 
there was a great range of thinking of the committee as a whole to 
counteract any such special pleading by a particular member, but I 
do not know of any case where a member in any way indicated that he 
was a special pleader. On the contrary, my impression was that in 
a committee of the nature that we had, with the distinguished men 
on it, no member would dare to make it evident that he was a special 
pleader, because at the meeting in Ann Harbor and at the meeting 
here, it would have taken the greatest temerity, and it would have 
been self-defeating to create the impression that he was above self- 
interest and then plead his special cause. 

The Cuamman. The members of that committee of which you are 
cochairman operated under a cloak of secrecy. We asked you for the 
names of the members. You are loathe to give them to us. 

Mr. Orrenuetm. If that were ordered 

The Cuamrman. Wait a minute now. And the reason for your 
failure to give it was that you indicated that it might affect their 
interests with respect to their clients or people they represented. 

Mr. Orrenueim. No, sir. My response was that we wanted to 
divert attention from persons and particular clients they may repre- 
sent, so that it would be understood that our main purpose was to 
consider the issues on their substance and their merits without regard 
to those. 

I may say that if as a matter of law I am required to disclose that 
information, and if you were to order me to do so, I would respond. 

The Cuamman. What is this now? If I ordered you to do s0, 
you would respond ? 

Mr. Orrennerm. Yes, sir. If I understand that as a matter of law 
I am required as a private citizen, in the capacity in which I served 
on this public-service enterprise, to disclose the personnel of the work 
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groups, and that is your honest and good-faith decision, then I shall 
respond. I would not, in other words, refuse if you tell me that I 
would be in contempt in failing to respond. I am glad to respond 
at this very moment. 

The Cuarrman. I said that I do not want to place you in that 
position, Mr. Oppenheim, because I have very high regard for you 
because of your reputation. I do not want to put you in the position 
of ordering you. 

This committee, while I have been chairman, has never held any- 
body in contempt. We do not work that way. I cannot remember 
that it ever did. 

Mr. OprenneErM. I am only trying to respect the pledge and promise 
which Judge Barnes and I made. T shall be very willing to disclose 
the names if ordered to do so, because I fear that the failure to disclose 
the names has generated the idea that we fear to disclose them because 
of such a correlation between work group members and what appears 
in the final report. 

I demonstrated the other day that that was absolutely not the case, 
‘o far as the work group on legal and economic concepts is concerned, 
which Professor Rostow voluntarily disclosed. 

I can do so for every work group, and the same result would follow; 
namely, that the work group drafts were only initial target drafts. 
There was fluidity and change in the positions and in the final an: ilysis 
every member saw the group work reports and could always decide 
for himself whether he wanted to go along with the proposed final 
report. 

It goes so far as to permit me to say that if one member of this com- 
mittee wrote the whole report, whether he be reputed to be a liberal, 
a conservative, a middle-of-the-roader, a member of a law firm repre- 
senting the largest corporation in the country, it would still have had 
to be submitted to the thinking of this committee with a wide range of 
interacting viewpoints. 

We had an example the other day in Professor Rostow and we have 
in the record the thinking of Professor Schwartz—two dissenters. 

And I say that those men would never have thought that they were 
compelled to follow the thinking of even one member who had been 
assigned the task of drafting the whole report. 

The Cuatrman. You put. your finger on the situation. The mere 
fact that you are reluctant to give the names creates suspicion. And 
I think it’would be far better to cut the Gordian knot and give us the 
names. I am going to respect your views on it, that the names will be 
withheld for the reasons that you have disclosed. 

Mr. Oprennerm. Judge Barnes, whose opinion I value very much 
and who, after all, is a public official who is responsible for looking at 
things from the standpoint of the public interest, joins me in that. 
[have a great comfort in knowing that Judge Barnes all through has 
igreed that that is the way to deflect attention from making a work 
group member a target of special interests who will be trying con- 
stantly by innuendo to create the impression that because he happens 
to be a specialist in a certain area or happened to have a case in a 
certain area, thereafter he was bevchited from ever having a value 
judgment which could be based on the merits of an issue in the public 
interest. 

The Cuarrman. Go ahead and read your statement further. 


63478—55—pt. 318 





2106 ANTITRUST AND MONOPOLY PROBLEMS 


Mr. Orrenuetm. Two, the primary qualification for membership 
was specific knowledge and experience in the antitrust field. 

Three, the committee was to be representative of interacting view. 
points on controversial antitrust car issues. The committee had 
to be sufficiently large so as to include persons with either overall 
expertness in the antitrust field or competence in specific areas of anti- 
trust problems. At the same time the committee could not be so large 
as to 5 too ponderous for orderly and efficient committee procedures. 

The task of recommending the members of the committee was not an 
easy one. It involved continuous work by the cochairman during 
July and most of August 1953. A systematic survey was made of 
qualified persons among members of the bar, professors of law, and 
economists. Numerous suggestions were received by the Attorney 
General and the co-chairman from various sources. 

It was realized that there would be difficulty in selection from the 
very large number of persons qualified in the antitrust field due to 
the rapid increase in the number of antitrust specialists. 

The cochairman also realized that were it not for the necessity of 
limiting the committee to feasible size many more persons could have 
been named. In some instances, choices had to be made among equally 
qualified persons. It should there be carefully noted that the failure 
to name any one person in no way meant that he was not as well quali- 
fied as some actually appointed to the committee. 

Mr. Maerz. To your knowledge, did any member of your com- 
mittee disqualify himself from participating in the deliberations of 
the committee concerning an issue involved in a pending antitrust 
case in which he was representing a corporate defendant ? 

Mr. Orrenuetm. I know of no instance of a request for disqualifi- 
cation. 

The CuatrmMan. Were any agricultural organizations represented 
on the group ? 

Mr. OrrenuerM. Yes, sir. Sherman Peer was recommended by 
Mr. Garstang, counsel for the National Milk Producers Federation, 
und Homer L. Brinkley, executive vice president of the National 
Council of Farmer Cooperatives, and Karl D. Loos, then Solicitor 
of the Department of Agriculture. He was appointed. My infor- 
mation at the time was that Sherman Peer was a professor at Cornell 
University, teaching a course on agricultural cooperatives. 

Mr. Maerz. Our records reflect, Mr. Oppenheim, that 21 members 
of your committee, as the chairman has indicated, represented de- 
fendants in 32 pending antitrust cases brought by the Department 
of Justice, and 22 pending cases brought by the Federal Trade Com- 
mission. ; 

Do you have any comment? 

Mr. Oprenuetm. That would have made no difference to me if at 
the time personally I had information on that. As indicated by the 
criteria of selection, I make it plain that we were guided by the com- 
petence, the experience of the persons in the field; otherwise we would 
have had a committee made up of nonspecialists. If we carry that 
to a logical conclusion, we would have been unable to appoint almost 
any man of experience, because all we had to do was to discover that 
he represented clients in past or in pending antitrust cases, and that 
would have automatically removed him. 
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The result is that we would have had a committee of nonentities, 
of persons with waxen-tablet minds so far as antitrust knowledge, 
experience, or any comprehension of the complicated public- policy 
issues in this field were concerned. 

The Cuarrman. Mr. Oppenheim, did Mr. Howrey, Chairman of 
the Federal Trade Commission, participate as a member of the com- 
mittee ¢ 

Mr. Oprennerm. He did, sir. 

The CHatrman. Was he a member of any work force? 

Mr. Oprpennetmm. He was not. 

The CuarmmMan. Would you deem Mr. Howrey a quasi-judicial 
officer ? 

Mr. OprenuerM. | certainly do. 

The CuHarrMan. As a quasi-judicial officer, do you think he should 
have been either a member of the committee or to have taken any 
position on any of the issues involved before the committee? 

Mr. Oprennetm. On page 5 of the repart, Mr. Howrey asked us to 
append this statement: 

While the Chairman of the Federal Trade Commission participated in the 
proceedings of the committee and signed the report, it should not be construed 
as a prejudgment of issues which may come before the Commission in individual 
cases. 

The Carman. All right. You recognize, of course, the position 
of Mr. Barnes as Assistant Attorney General is quite different from 
the position of Mr. Howrey, as Chairman of the Federal Trade 
Commission ¢ 

Mr. OprenuetM. I do, sir, only in respect 

The CHarrMaANn. Waita minute. Let me finish my question. 

Mr. OprpeNHEIM. Yes, sir; I am sorry. 

The Cuarrman. In the sense that the Assistant Attorney General is 
part of the executive—he is part of the executive department. He is 
an enforcement officer. The Federal Trade Commission is an admin- 
istrative court to hear these attorneys in those cases. Mr. Howrey, 
as chairman of that court, is in a Judicial position. Therefore his 
position undoubtedly is different than that of Mr. Barnes. 

Mr. Barnes certainly has the right to be a member of the committee, 
but in my estimation, and I think in the estimation of this committee, 

do not believe Mr. Howrey should have been appointed on that 
committee because of his quasi-judicial position. 

What is your comment on that? 

Mr. Oprenuerm. I respectfully disagree, because I do not see 
why Mr. Howrey could not evaluate basic principles and concepts 
without reference to a decision on the facts of any particular case. 

It seems to me that if we have faith in the integrity of quasi-judi- 
cial officers, we must recognize that frequently they express themselves 
is to their basic philosophy. 

By the same token, whenever Mr. Howrey makes an address in 
which he sets forth his basic philosophy—for example, you mentioned 
the other day his rule of reason approach—that in itself might be 
considered in the same category that you are suggesting. And there- 
after it could be alleged than on the facts of a particular case, he 
could not be dispassionate i in applying that general principle to vary- 
ing fact situations. 
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The CuHarrman. I am in emphatic disaccord. I do not think Mr. 
Howrey should have been permitted to develop or to declare any 
particular philosophy here, because that is going to affect the cases 
that he is going to judge. He speaks of a rule of reason approach 
and he speaks of the rule of reason. He makes a predetermination. 

The question of whether you are going to apply the rule of reason 

r the per se rule is a very important factor in determination of 
antitoask ¢ ases. 

Mr. OprennerM. I say for myself that in all of Mr. Howrey’s dis- 
cussions on the floor at the committee meetings, at no time did I ever 
hear him say anything which he had not already declared in public 
addresses. 

The Cuarrman. That matters not—that matters not. Maybe he 
should not have declared them in public addresses. He is a judge. 

Mr. OrrennHerM. That is the custom. 

The CHatrmMan. He must be very careful as to his pronouncements 
in public in that regard. But here is what you say on page 5 of 
your statement, Mr. Oppenheim 

Mr. OprenneErM. Yes, sir. 

The Cratrman. “We rejected the idea that the Federal judiciary 
should be represented on the committee for the obvious reason that 
judges could not be properly asked to serve on a committee studying 
antitrust issues on which they might be called upon as judges to pass.” 

What difference is there between a member of the Federal judiciary 
which must pass upon antitrust issues and a Chairman of the Federal 
Trade Commission who must likewise pass upon antitrust issues as 
a judge? 

Mr. Orrennetm. One difference is that all of the decisions of the 
Federal Trade Commission, in the first place, | are subject to judicial 
review, whenever the respondent in a section 5 Federal Trade Com- 
mission case requests it or whenever the Commission petitions for 
enforcement of an order. The second difference—— 

The Cuatrman. So are the decisions of the district judges passed 
upon by the court of appeals. 

Mr. Orprrnuetm. Yes, but the initial decision of the Federal Trade 
Commission historically is a part of the administrative process and 
is subject to judicial review. I think that is a different concept. 
But apart from that, the Chairman of the Federal Trade Commis- 
sion or any Commissioner also performs functions of an administra- 
tive or non-judicial nature, which was the reason for the creation 
and existence of those administrative agencies. 

In other words, he has a far broader range of functions than a 
judge has. There are mixed functions. 

The CHarrman. It matters not that he roams farther, but the 
Federal Trade Commission can issue a cease-and-desist order. That 
is a judicial determination. 

Do not try to persuade us that the Chairman of the Federal Trade 
Commission is not a judicial officer in the sense that he has to make 
decisions. 

Mr. Orrennet. I say he is a quasi-judicial officer. 

The CHatrman. That is 

Mr. Oprennetm. But I pointed out that his service on the com- 
mittee in no way was in conflict with the performance of his duty 
of judging in particular cases. 
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The CHairman. That is the question. That is the question at 
issue. And you issued an ipse dixit that it would not. I do not say it 
will or will not. I say that you should have forefended yourself 
against that situation, so as to prevent any such possibility, when 
you established your criteria for qualification, You should have 
applied such criteria to Mr. Howrey, and not have asked him in the 
first instance to serve. His name should have been rejected. 

Mr. OrrENHEIM. That, sir, was a matter for Mr. Howrey to decide. 
All I can say, knowing him 

The Cuarrman. Who made the decision? 

Mr. Orrennuerm. As I do, as a person of the highest probity and 
meticulousness of purpose, he must have felt, as | am expressing it 
here, that there would be no such conflict, and he guarded himself 
in that footnote on page 5 to erase any impression that it would 
necessarily follow that what he thought as a committee member 

The Cuatrman. It should not have been necessary for anybody 
to make such a safeguard statement. It should not have been neces- 
sary. 

Apparently he had in mind, when he made that qualifying state- 
ment, that there would have been criticism concerning his activities. 
I have the highest respect for Mr. Howrey, and there is nothing 
personal about this matter. I would not care who the Chairman of 
the Federal Trade Commission would be in this matter. There is 
no question involved of Mr. Howrey’s probity and integrity, but I 
feel that it was improper for him to become a member of this com- 
mittee. 

Mr. OrrennetM. As I recall, when the Attorney General created 
his Committee on Administrative Procedure, in one of the previous 
administrations—if my recollection does not fail me—a judge served 
on that committee. I believe it was Judge Stephens, although I am 
not sure he was a member of the judiciary at the time. 

The CHatrMAan. What committee was that, sir? 

Mr. OprenueEtm. The Attorney General’s Committee on Adminis- 
trative Procedure, which submitted its report in 1941. 

The Cuamman, That is an entirely different matter. That was a 
matter of procedures. I think there you are not on firm ground—it 
is not parallel. 

Mr. OrprenuEtM. Procedural due process is a very integral part of 
any adjudicatory function. 

The Cuarrman. Administrative procedures are an entirely different 
thing. 

Mr. OrrenuetM. I do not want to rest on that point, because my 
thought is as I have expressed it, that there is not any conflict. I 
happen to agree with Mr. Howrey, but I understand he is appearing 
before this committee at a later date and he can speak for himself on 
that matter. 

The CuatrmMan. I understand, also, that there were three persons 
in the Federal Trade Commission, a Betty Bock, Earl W. Kintner, 
and a David C. Murchison, who participated in the deliberations. 
I think you called them liaison aides, or something of that kind. 

Mr. OrprennEmM. That is correct. 

The CHarrMAN. Were those individuals members of the committee ? 

Mr. OppennetIM. May I explain the status of the liaison aides? The 
liaison represenatives did not participate in the deliberations of the 
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committee in the sense of having any voting rights. They were sim- 
ply designated by the head of the agency, and they were simply made 
available to the cochairmen or to a work group merely in that liaison 
capacity. They did not have any power or authority to vote on a 
work group draft, nor did they have any function of voting on the 
committee’s conclusions and recommendations. So they were simply 
made available as expert persons to aid us. And also we felt, above 
all, that since the head of the agency designated them to represent 
the agency in any discussions where we invited them to participate, 
they would be alert to protect any public interest factor that they 
thought was not being given due consideration. 

One of the atbieai tena for confidence in the work of the committee 
was the fact that at all times we had liaison with the important agen- 
cies of the Government in the antitrust field to give assurance that we 
were not deliberating or considering or deciding without having a full 
opportunity accorded to these liaison representatives to state the Gov- 
ernment’s point of view. 

That is exactly what they did at all times. 

The Cuatrman. Did Mr. Murchison aid in the drafting of any re- 
port of any work group, or the interim reports and the final report! 

Mr. OrrenHeEIM. He did not. 

The liaison representatives, I should suppose, were asked by the head 
of the agency to review drafts. In fact, I would say for myself I have 
personal knowledge that that was done. And it went so far as to 
suggest 

The CHatrMAN. You said they did review drafts of the work 
groups ¢ 

Mr. Oprenuetm. For the head of the agency. 

The Cuarrman. For Mr. Howrey ? 

Mr. Oprenuer. In this case for Mr. Howrey. The same for Judge 
Barnes. 

The Cuairman. Through his agent, Mr. Howrey did review the 
drafts of the work group forces? 

Mr. OrrenueEtM. I beg your pardon ? 

The Cuarrman. Did Mr. Howrey, through his agent, Mr. Murchi- 
son, review the draft of the work groups? 

Mr. Orpennuetm. Every member of the committee reviewed the work 
or the drafts of the work groups, because in each instance a draft of the 
work group was circulated to the entire committee. At no time did 
they fail to see exactly what the work group reports were. 

The CHarrman. Mr. Howrey testified before one of the Senate 
committees that all he did was to review the final report. 

Mr. OrrennuerM. Well, I say as to that, that my assumption and my 
impression was that when we sent the work group drafts to a committee 
member that he would review them. 

In the case of a Government official, it is easily understood as cus- 
tomary that. he may have wanted to get the reactions of his staff mem- 
bers to the work group reports to see whether they saw any flaws from 
the standpoint of the Government. 


As a matter of fact, we said to each of the heads of the agencies that 
we do not direct them to submit these to any particular persons. We 
left it entirely to the discretion of the head of the agency. 
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The CuamrmMan. Was it your understanding that Mr. Murchison was 
speaking for Mr. Howrey when he reviewed the drafts of the reports of 
the work groups ? 

Mr. OrrENHEIM. My understanding is that that understanding is 
common in Government circles. 

The CHamman. That is not my question. I said, did you 

Mr. OppenueErM. I said there was a delegation of this initial func- 
tion, but always subject to the judgment and approval of the higher 
authority. 

The CuarmMan. What delegation—by whom to whom? 

Mr. OprenuerM. In this case, Mr. Howrey, having designated Mr. 
Murchison and Mr. Kintner and Betty Bock as official liaison repre- 
sentatives, it would follow logically that he expected them to review 
the work group drafts. 

The CHamman. Was it a delegation by Mr. Howrey? Did he 
delegate them to represent him ? 

Mr. Orprenuetm. These three representatives ¢ 

The Cuarrman. Yes. 

Mr. OprennuEerm. Of course, he appointed them. 

The CuHarrMan. That is all I wanted to know. 

Mr. Oprenuetm. That is what we asked in each instance. We did 
not appoint them without the approval of the agency. 

The Cuatrman. In other eee: these three individuals were speak- 


ing for Mr. Howrey as Mr. Howrey’s agents ? 
Mr. OppenueErM. I think that when they appeared at a work group 
meeting, for example, and sat in on the deliberations—Mr. Howrey 


himself attended the two general meetings—that it was commonly 
understood that they would report back to him what the deliberations 
were, 

The Cuatrman. That is not an answer to my question. Did they 
represent Mr. Howrey, in your estimation ? 

Mr. Orrennerm. Yes, but in my opinion, they did not have any 
authority to decide for Mr. Howrey. 

The CHarrman. I did not ask that. Did they represent Mr. 
Howrey ? 

Mr. OprpenuEtrM. Oh, yes, sir. May I continue, Mr. Chairman? 

The CHarrman. Yes, sir. Go ahead. 

Mr. OppenuerM. After considering all possible criteria for selection 
of committee members, it soon became evident to the cochairman that 
it would not be practicable to attempt to make the committee repre- 
sentative in the following respects: 

(a) By selection of persons representing particular organizations. 

We found that any effort to give functional representation to national, 
regional, or local organizations or associations on manufacturing, 
wholesale and retail levels of our economic society could not be ac- 
complished fairly and reasonably because of the extremely large num- 
ber of such organizations. 
_ We therefore decided that all groups and organizations should be 
invited to submit for evaluation of the committee written statements 
of their views. This invitation was publicly extended. In this way 
we hoped to give consideraiton to any viewpoint from any organ- 
ization. 

As a matter of fact, some organizations submitted statements and 
these were circulated among the committee members. Frankly, we 
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were disappointed that more organizations did not avail themselves 
of this opportunity. 

I interrupt my statement to say that there is now available to you, 
Mr. Chairman, the list of the submissions that were made by the 
organizations. I want to repeat that I had always wished that more 
of them came in. Why I do not know. ; 


Fortunately, many national groups on the manufacturing, whole. | 


sale, and retail levels had previously made public statements of their 
views in congressional hearings and in their material of general circu- 
lation. These were used by the work groups of the committee. 

(6) It did not prove to be practicable or desirable to have repre- 
sentation of business firms—large, medium-sized, and small—through 
their executive personnel assuch. Apart from the fact that this would 
obviously have been impossible because of the tremendous number 
of such business concerns, the decisive reason was that we wanted to 
concentrate on the specialists in the antitrust field. 

(c) We did not feel that selection on the basis of talents and experi- 
ence in the antitrust field could be properly made on the criterion of 
geographic distribution. However, the committee membership 
reveals that there is no undue concentration of committee personnel 
from any particular area. 

The membership was from all parts of the United States to the 
extent that qualified persons were located in divergent areas. It 
should be especialy noticed that while antitrust specialists are likely 
to be found in larger numbers in metropolitan areas, the fact is that 
only a reasonably proportionate number were selected from such cities 
as New York, Washington, and Chicago. 

(d) We rejected the idea that the Federal judiciary should be repre- 
sented on the committee for the obvious reason that judges could not 
be properly asked to serve on a committee studying antitrust issues 
on which they might be called upon as judges to pass. 

(e) We considered the question of having representation from both 
Houses of Congress. We decided that since Congress had its own 
committees constantly working in this field, the best course would be 
to have the Attorney General’s committee act as a study group with 
a view to making its report available to the Congress and its commit- 
tees. We realized that the committees of Congress would be in a posi- 
tion to hold hearings, as they are now doing, and in that way provide 
a national forum for presentation of all viewpoints from various per- 
sons or organizations with respect to the report’s conclusions and ree- 
ommendations. 

The CHarrMan. I believe that this statement appears in a statement 
of Judge Barnes and yourself, dated August 27, 1953: 

This liaison as well as the liaison with both Houses of Congress and the Federal 
judiciary insures receipt by the cochairmen, and reference to study and analysis, 
prior to the drafting of the reports of the work groups. 

Was there any liaison established whatsoever with both Houses of 
Congress ? 

Mr. OrrennetM. Bearing in mind that we respectfully understood 
that the Congress of the United States and the committees are not to 
be considered in the same category as a private, single organization or 
a particular private person 

The Cuarrman. But you said 

Mr. OrrenHetmM. We awaited—we awaited 
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The CHAtrMAN. What did you mean by this statement ? 

Mr. OprpENHEIM. Yes, sir, I have an example of such liaison. The 
staff of the Senate and House Small Business Committees came to my 
oftice. They first called me and requested an opportunity to sit down 
with me and discuss the work, the organizational work of the com- 
mittee. 

Later, a conference was held with those staff members, and Judge 
Barnes sat with us for part of the time. I do not recall the names of the 
persons, but I can easily furnish them because—— 

The CHarrMan. It was the House Small Business Committee? 

Mr. OrrenHErmM. Both the House and Senate Small Business Com- 
mittee staff members. 

The CHatrman. Of course, you know that the committee that you 
mentioned, the House Small Business Committee particularly, has no 
legislative authority to pass upon the drafts of legislation. It is a 
special committee and not a standing committee of the House. 

Did you establish liaison with any officials or members of the Senate 
Judiciary Committee or the House Judiciary Committee ? 

Mr. OrrenHetm. Mr. Chairman, deferring to the fact that Judge 
Barnes is an Assistant Attorney General of the United States and in 
the executive branch, naturally, in the performance of that function, 
| relied heavily, of course, upon his official position. 

My recollection is that Judge Barnes did hear from Senator Langer. 
He did hear from Chairman Chauncey Reed, of the House Judiciary 
Committee. I think that he can talk for himself on that, but I do know 
that he was apprised of views coming from those two sources. 

We relied on the initiative, naturally, of a higher authority than 
ours, in other words, we respectfully understood 

The CuarrMan. You do not mean to tell me that what you are de- 
scribing now is liaison? Liaison means a rapport between the com- 
mittees and your group. There was no such thing as liaison from the 
examples you are talking about, such as that Chauncey Reed, as former 
chairman of this committee, asked you for something, or Senator 
Langer asked you for something, or asked you about something. I 
will tell you something. I was told by Judge Barnes that the mem- 
bers of this committee would be consulted from time to time. There 
was no such consultation. 

We had difficulty getting any information. We could not even get 
the report until the public got the report. 

Mr. OppeNHEIM. Of course, Judge Barnes will have to speak for 
himself on that. 

The Cuarrman. You have to speak also, you are cochairman. 

Mr. OprpenHem. I speak for myself when I say that at all times I felt 
that the Houses of Congress and their committees in this field would 
be in touch with us whenever they saw fit to. And I may say that my 
basic idea 

The CuarrmaN. I do not think that we should have to come to you. 
You were supposed to come to us. You said that you were going to 
establish liaison. What was the liaison ? 

_ Mr. OppenHErm. May I state the basic idea that I had in mind, that 
it would have been wholly premature to have approached the con- 
gressional committees before we had anything to submit. In other 
words, as I say in this statement, it seemed to me from the very 
beginning that we were acting—and I hope I am not too self-serving in 
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that—as a sort of amicus curiae study committee for the Congress, that 
Congress would certainly have the report and have an opportunity to 
hold open hearings on any phase of the report. 

The thing uppermost in my mind was that we could not bother 
the Houses of Congress and their committees in these preliminary 
stages, that their main interest was in knowing what kind of a study 
we were making, because Congress itself might have wanted to make 
a study in this field. 

The Cuamman. Why did you speak of establishing liaison with 
both Houses of Congress ¢ 

Mr. OprENHEIM. Son will recall that was in the very 

The Cuatrman. Then you say that you do not want to bother us. 

Mr. OrreNHEIM. In the very first statement that did appear. And 
I said the other day that it was very difficult at that stage when we 
were rounding out the whole work of the committee to assimilate all 
of the facets of the work. And on further thought we could see that 
was not very feasible. But at all times, and in my latter statement on 
January 28, 1954, at page 7, before the section on antitrust laws, the 
New York State Bar Association, we started this idea of submission 
to us from any source, including Congress, of any views or any requests 
that might be coming in. At each stage members were to apprised of 
the views submitted by congressional committees, Government agen- 
cies, and private groups, and even then we thought that any time a 
congressional committee, as in the case of Senator Langer’s committee 
and Chauncey Reed’s committee—— 

The Cxammuan. You said Senator Langer, of the Judiciary Com- 
mittee ? 

Mr. OrrenHetM. You will recall better than I do, sir. At that 
stage whatever committee that was. My impression was that it was 
the Committee on the Judiciary. 

And Congressman Reed did send to my office his counsel to discuss 
a problem in connection with one of the pending bills to find out 
what we were doing in the way of studying the same subject matter. 

So we did have liaison. 

Of course, you realize that at no time would we have ever the 
thought of not showing the greatest respect for Congress and its com- 
mittees. It would obviously have been foolhardy to think that we 
could neglect or disregard or show disrespect for the very body to 
which we hoped to submit our final product for their evaluation, 
especially so far as it concerned legislative recommendations. So it 
would have been just simply contrary to all human nature, as you said 
previously, for us to show anything but the most meticulous regard 
for Congress on the matter. 

The Cuarrman. Those are just words, but they were not imple- 
mented by actions. You used the word “respect” for Members of 
Congress. You did not keep your promise as pledged to establish 
liaison. We were kept woefully in the dark throughout all of your 
deliberations. We did not know what you were doing until after the 
public got the report. Then we were apprised of the report. 

Mr. OrrenHeErIM. I am sure that Members of the Congress had our 
statements issued as cochairmen, work group procedure, descriptions, 
and all of that at all times. Of course, as a matter of mechanical 
transmission, I must say that I was not in the pressure of my work 
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able at all times to follow through on what we had done or all that 
we should do in transmitting the information. 

The Cuairman. All we got is what the press got, at the time the 
press got the report. We got it when the public got it. Wait a 
minute. 

Mr. OrrENHEIM. Judge Barnes—— 

The CuatrMan. You do not let anybody complete their statement. 

Mr. OprENHEIM. I am sorry. I apologize. 

The Cuairman. When the press got the report, we got the report. 
When the public got the report, we got the report, and not before. 

Mr. OrPENHEIM. Judge Barnes, to my knowledge, came down and 
delivered a copy of the report to the aioe of the various com- 
mittees involved in this antitrust field at the first opportunity in very 
hectic last days of our committee. You could imagine what we were 
faced with. There was the need for a press conference, and we were 
prepara for that. And at the first opportunity I know he came 
down and delivered to you and to the chairmen of the other com- 
mittees—— 

The Cuartrman. Did you write an article for the Michigan Law 
Review ? 

Mr. OprenuErm. I did, sir. 

The Cuatrman. Wherein this idea of a committee of the Attorney 
General 

Mr. OpreNnHEmM. Not this committee, sir. 

The CuHarkMan. I mean the idea. 

Mr. Orrenuerm. I proposed the creation of a national committee 
to study the antitrust laws. At that time I felt, among the alterna- 


tives, it was best perhaps to have that committee financed by a founda- 
ion fund, so that there would be no question of the Pane of the com- 


mittee. And, as I stated in my article, I even dared hope that the com- 
mittee might be considered as amicus curiae of the Congress for this 
study purpose. 

And I also recall having wondered whether I could properly come 
to the antitrust congressional committees and ask whether Congress 
might want to pass the resolution approving the study. In fact, I 
did go down—I now recall—to the clerk of a Senate committee, and 
asked him what he thought about the propriety of that, with the 
understanding that the resolution would simply say that Congress 
was interested in having such a study made, and, of course, would be 
the one to decide what it wanted to accept and reject. 

The Cuatrman. In that article, did you not recommend that the 
declaration of congressional policy should expressly adopt the rule 
of reason as the master yardstick for the interpretation and applica- 
tion of the general standards of the Federal antitrust laws? 

Mr. OprenHEIM. Yes. 

The Cuatrman. Do you consider that the report of the Attorney 
General’s committee, particularly with respect to the treatment of 
material in the chapter on antitrust policy, and distribution, closely 
parallels the recommendation for application of the rule of reason 
advanced in your Michigan Law Review article with respect to the 
proposed revisions of the Robinson-Patman Act, for example? 

Mr. OrrenHerM. Well, of course, there is the rule of reason in the 
Sherman Act cases. As you know, the report does adopt that as the 
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yardstick, going back to the historic case of the Standard Oil Co. of 
1911, and the opinion of Chief Justice White. 

So far as the Clayton Act is concerned, the report does espouse a 
rule of reason with application to section 2—the Robinson-Patman 
Act—and applications to section 3 on exclusive arrangements and 
tie-in clauses and application to section 7, the 1950 amendment which 
you and Senator Kefauver sponsored. 

Mr. Maerz. Did not the Attorney General’s report recommend the 
adoption of the rule of reason for administering section 3 of the Clay- 
ton Act and section 7 of the Clayton Act? 

Mr. Oprpennetm. That istrue. A rule of reason, may I say, because 
of a technical distinction I have in mind. 

Mr. Maerz. What is the distinction between the rule of reason and 
the rule-of-reason approach ? 

Mr. Orrennetm. Well, I think that might be a matter of semantics, 
I see no real distinction, except that the rule-of-reason approach ad- 
vocates that in any given situation, apart from what we characterize as 
unreasonable per se violations, there would be need for more or less 
inquiry into the market facts and the impact of the conduct on the 
market. 

I have in my statement an exposition of that which is pertinent here, 
if I may read it. 

The CuarrmMan. Epitomize your views. 

Mr. Oprenuerm. The epitome is this. One of the strong points of 
this report is its approval of the classic unreasonable per se restraints. 
They are applications of the rule of reason. But when the rule of 
reason is applied to a price-fixing agreement among competitors to 
fix the market price, I say that we have no antitrust policy, unless that 
is declared unreasonable per se. 

That goes back to the classic Trenton Potteries case in 1927, where 
82 percent of the production was involved in the agreement, and all 
the Government had to prove was that agreement. Once having 

roved that agreement, it would necessarily and inevitably follow that 
it fixed the market price. 

If that case is not the bastion of antitrust law, then we do not have 
antitrust law, and we are a cartel system, which I am glad here and 
now to reject and disclaim as a part vi my philosophy. 

Mr. Materz. Is it your position that the rule of reason should not 
apply to price-fixing agreements? 

Mr. OrrenuHEmM. That is my position to the extent that there must 
be care, that first there is proof of a price-fixing agreement, and once 
that is proved, an agreement to fix the market price, no further inquiry 
is needed. 

Mr. Materz. Did you take that position in your Michigan Law. 
Review article? 

Mr. OrrENHEIM. I want tosay this. I believe now it was the poverty 
of my own language in stating the matter as clearly as I might have 
stated it, because certain Law Review article subsequently appeared 
charging me with advocating the application of the rule of reason to 
these cartel-like arrangements. Then I realized I had not stated my 
case as clearly as I might. All that I said at that point was that 
there might be situations in which, for example, in a time of emer- 
gency, there might be consideration given to the justification, even 
for that type of agreement. But I said it was so exceptional that it 
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would take clear and convincing evidence to convince the tribunal 
of that. I had in mind that Attorney General Clark was once asked 
by a group of competitors in the period of the black market and the 
gray market whether they could agree upon a lower price and main- 
tain it to protect the public interest. His answer was that he regretted 
very much that it could not be done, citing the Socony Vacuum case. 

Now today I think, after hearing the committee’s deliberations, 
that it is much wiser in those instances to appeal to the Congress to 
pass an emergency act or general emergency legislation like the OPA. 
So I changed by mind on that one. 

And I now think that in no instance should any of those be justi- 
fied by private parties, but rather appeal to the Government to allevi- 
ate the emergency situation. 

The CHarrman. That is a very fair statement. I compliment you 
on it. 

Mr. Harkins. Mr. Oppenheim, do you have a copy of the Attorney 
General’s report? Will you turn to page 11? 

Mr. OprpENHEIM. Yes. 

Mr. Harkins. Paragraph No. 3, the second sentence: 

In such cases, inquiry under the rule of reason is over once it has been 
decided that the conspiracy or agreement under review in fact constitutes price 
rigging or production control. 

Is that statement an attempt to rationalize price fixing with some con- 
cept of the rule of reason ? 

Mr. OrrennHeEtM. Not at all. That is the outright statement of the 
unreasonable per se violation which requires proof only of the con- 
spiracy or agreement. 

Mr. Harkins. Would it not have been clearer to say “per se” in- 
stead of “under the rule of reason” ? 

Mr. OpreNHEIM. Well, because at the very beginning we do say 
that in the words of Chief Justice White those are contiadibehe pre- 
sumed to be illegal by reason of their nature or their necessary effect. 

Now as to the other types of cases, for example, take a merger 
case under the Sherman Act, or a section 2 violation under the 
Sherman Act, there we say that when the rule of reason is applied 
it takes more or less market inquiry. It may not have to be full 
scale, but we believe that you cannot possibly determine the market 
effects of certain conduct like a merger unless you do make certain 
market inquiry, because the very fact of the merger, the very fact 
of a charge of etn 2 violation of the Sherman Act, could not of 
itself carry with it the sets of effects that you have in these unreason- 
able per se cases, 

And so in those cases we simply say that the rule of reason requires 
more or less market inquiry beyond the facts. 

Mr. Maerz. Does it not also make the proof more difficult so far as 
the Government is concerned ? 

Mr. OprenHetmm. In my statement I answer that, because again 
I realize that one of the arguments that is constantly made against 
the rule of reason is the burden it places on either the Government or 
private parties in proof of antitrust violation or defenses and remedies. 

My view is that, so far as small business is concerned, it is not likely 
to be handicapped by that, because the bigtime antitrust cases, as 
we call them, the protracted ones, usually involve the large corpora- 
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tions which do have the resources to meet it. But more important 
than that, the report itself pleads for improved judicial control over 
the admission of evidence, especially documentary evidence, and judi- 
cial control over the pretrial and trial to avoid, or at least to cut down 
on, the big record and protracted trials of civil antitrust cases. The 
committee’s recommendations in the chapter of the report on adminis- 
tration enforcement are themselves designed to simplify problems of 
roof. 

7 And those recommendations are substantially in line with those 
made by the Judicial Conference of the United States on these same 
types of problems. So the committee really is just simply following 
hisearh on what the experienced Federal judges of this country 
thought were essential steps to control what may otherwise be an 
overwhelming judicial burden and also an undue burden on the 
Government and private parties, whether they were plaintiffs or 
defendants. 

Mr. Materz. Is it not true that the rule of reason approach or 
the rule of reason results in protracted cases ¢ 

Mr. OrrennHetM. The rule of reason, obviously, will result in more 
or less extensive inquiry. I say more or less, because it is not true 
that they all require extensive inquiry or full-scale investigation. It 
depends on the particular case. 

Mr. Materz. Do you know the status of the Pillsbury case? 

Mr. Orrenuemm. Well, my impression is that after the Commis- 
sion decided that there was a prima facie case of violation and re- 
manded it to the hearing examiner—I do not know the facts at the 
moment—additional testimony has been taken or will be taken before 
the initial decision of the hearing examiner is made. 

Mr. Maerz. You are familiar with the fact that the Commission 
in the Pillsbury case has adopted the rule of reason approach ¢ 

Mr. OrrenueEaM. I would characterize it as a rule of reason ap- 
proach to a merger case. 

The Cuarrman. How long do you think it will take that case to 
be completed ¢ 

Mr. Oprpenuerm. Mr. Chairman, I simply could not give you any 
estimate. 

Mr. Maerz. Let me say that before the Senate Judiciary Com- 
mittee, Commissioner Howery indicated that the record comprises 
some 8,600 pages, and that Pillsbury was still presenting economic 
evidence. 

Mr. Orrennerm. Mr. Maletz, that I do not question, if it comes 
from that high authority, but I would like to suggest at the same 
time that in the unreasonable per se type of case like Socony Vacuum 
in 1940, and the Cement Institute case on the multiple basing point 
pricing system, the records were tremendous. In fact, I understand 
that the Cement Institute record was the largest in history up to that 
point. 

Mr. Materz. Your committee report recommends the rule of rea- 
son approach for the administering of the Celler Antimerger Act; 
is that not right? 

Mr. OrreNnnerM. A rule of reason approach. 

The Cuatrman. You admitted the other day, I believe, that you 
found nothing in the report on the Celler Antimerger Act which 
indicated the rule of reason ? 
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Mr. OprennEt™. I believe I said at the time that the reference in 
the congressional committee report to the approval of the reasonable 
probability of a substantial lessening of competition—the tendency 
to create a monopoly in any line of commerce in any section of the 
country—indicated to me that that must be a rule of reason approach 
to the ineipiency violation in that section. It could not mean any- 
thing else to me, because the congressional committee was rejecting 
the reasonable possibility test that had been laid down in the Morton 
Salt case, which the Commission does not actually follow today, be- 
cause it assumed in the light of the discussion in the dissenting opinion 
that what was meant was reasonable probability. 

Mr. Matetz. Is it not true that the Supreme Court in the Inter- 
national Salt case and the Standard Stations case adopted a per se 
rule in construing section 3 of the Clayton Act ? ? 

Mr. OprenHEIM. The committee thought it was per se in the sense 
that once the substantial volume of commerce was found to be involved 
in the arrangement, from that it would necessarily follow as an in- 
ference that the effect clause had been satisfied. 

Mr. Materz. Is it not true that your committee recommended that 
these cases not be followed ? 

Mr. OppenuetM. The specific recommendation in that case, in that 
matter, as accurately as I can put it, is that all we say is that quantita- 
tive substantiality of commerce is only one factor and is not to be 
the test. Therefore, we do not reject that as a per se test. 

Mr. Maerz. You do reject the doctrine of the International Salt 
and Standard Stations cases; is that right ? 

Mr. Oprennetm. To the extent I have indicated—to the extent 
that we rejected the quantitative substantiality test as being decisive 
and as a substitute for what we think were the intended congressional 
tests. 

Mr. Materz. Are you in favor of having certainty in antitrust en- 
forcement ? 

Mr. OppennHEIM. I would not entertain the illusion of certainty in 
any branch of the law. 

Mr. Materz. You do not object, then, to the so-called present un- 
certainty of antitrust administration ? 

Mr. Oprenuerm. I think that there necessarily must be, as Justice 
Cardozo once said, “flexibility and uncertainty” unless we want 
rigidity and certainty at the expense of other values. 

Mr. Materz. It is true, is it not, that extension of the rule of reason 
will create an increasing amount of uncertainty ? 

Mr. Orrenuerm. I think it does tend to create greater uncertainty 
to the extent that counsel for defendants and Government counsel do 
not have as a guide a specific rule, such as we might have in property 
law or negotiable instruments law, which I taught for many years. 

Mr. Materz. Are you familiar with the report of the House Judici- 
ary Committee in the Celler antimerger bill? 

Mr. OprpenneErM. Fairly so. I might not recollect certain passages, 
unless eo refresh my recollection by reading them. 

Mr. Materz. Do you recall that that report indicated that the Cel- 
ler Antimerger Act was to be interpreted by the same criteria as sec- 
tion 3 of the Clayton Act? 
can eee: I recall at that time by the same criterion as the 

ayton Act. 
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Mr. Materz. And as “other sections” of the Clayton Act? 

Mr. Orrenuetm. As “other sections” of the Clayton Act; that is 
correct. 

Mr. Maerz. And section 3 is another section of the Clayton Act! 

Mr. Orrennerm. That is correct. 

Mr. Maerz. The Supreme Court interpreted section 3 of the 
Clayton Act in the Standard Stations case and the International Salt 
case; is that not correct ? 

Mr. Orrenuetm. That is correct. 

Mr. Materz. Where in your report do you approve of the statement 
in the House Judiciary report that section 7 was to be administered 
in accordance with eases decided under section 3 ¢ 

Mr. OrreNHEIM. We do not say that, I am quite sure. 

Mr. Materz. Is there any reference to that statement of the legis- 
lative history in your report? 

Mr. OrrenuetM. There is reference to the legislative history. 

Mr. Maerz. To that particular statement in the legislative history! 

Mr. OrreNnHEIM. May I go off the record a moment ? 

Mr. Maerz. Yes. 

( Discussion off the record. ) 

The CuHairman. On the record. 

Mr. Orrennerm. On page 117, beginning with the last paragraph 
on that page, and going through most of page 118. 

Mr. Materz. Where is the statement cae in your report? 

Mr. OprenuerM. The statement? 

Mr. Maerz. The statement contained in the report of the House 
Judiciary Committee, to the effect that the tests should be the same 


for administering section 3 of the Clayton Act ? 

Mr. Oprennetm. You say that exact language appears in the re- 
port? May I hear it? 

Mr. Maerz. I can read you the section, if you like. 

This is from the House Judiciary Committee report, and I quote: 


These two tests of illegality are intended to be similar to those which the 
courts have applied in administering the same language as used in other sections 
of the Clayton Act. 

Mr. OrrenuetM. My version of that, and I believe it is the substance 
of what the committee’s report says, is that there a reference was 
made to the incipiency doctrine, that the incipiency doctrine was to 
be applied rather than the Sherman Act test which was vigorously 
rejected by the congressional committee report, namely, that a merger 
under section 7 should not be judged by the Sherman Act test of 
whether there was an undue or unreasonable restraint of trade actually 
proven. 

Mr. Maurrz. May I read the entire statement contained in the House 
Judiciary report ? 

These two tests of illegality are intended to be similar to those which the 
courts have applied in administering the same language as used in other sections 
of the Clayton Act. Thus it would be unnecessary for the Government 
speculate as to what is in the back of the minds of those who promote a merzer 
or to prove that the acquiring firm had engaged in acts which are considered 
to be unethical or predatory or to show that as a result of a merger the 
acquiring firm had already obtained such a degree of control that it possessed 
the policy to fix the prices, to destroy trade, et cetera. 


Do you find in that language any reference to the incipiency rule! 
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Mr. OprenHEIM. Well, a matter of legislative intent, cougeenrnes 
intent, is bound to involve an interpretation. I do not believe that 
any of us at all times could say that we can spot the legislative intent, 
ipsis verbis. ‘ 

Mr. Materz. Is it not true that it was the legislative intent to place 
the same construction in section 7 as amended by the Celler Antimerger 
Act as placed in section 34 

Mr. OprpenHetM. I still say that my own interpretation of that is 
“Yes,” if by that is meant the reasonable probability as against the 
actual unreasonable restraint test. 

The CuarrMan. Let me read a colloquy which occurred when you 
appeared on the last occasion. I said: 

Your report undoubtedly applies a rule of reason. It is the contention also of 
the chairman of the Federal Trade Commission. I am in emphatic disaccord. 
I certainly ought to know what my bill means. I ought to know what evil that 
bill was to remedy. Certainly applying the rule of reason to that extent is going 
to vitiate and destroy the very purpose of that act. 

Mr. OPPENHEIM. I respect your view, but I did not realize it fully from the 
very beginning. 

The CHAIRMAN. If you had read carefully the report which I helped draft and 
which I did draft, as a matter of fact, on the bill itself, though it bears the late 
lamented Congressman Byrne’s name, I did the drafting of the report. I clearly 
had in mind per se violations. That is what Congress had in mind in the reports 
adopted by the Judiciary Committee of the House and the Judiciary Committee 
of the Senate. 

Now we have the chairman of the Federal Trade Commission trying to graft 
onto that bill a lot of economic hocus pocus which does not belong there. When 
Mr. Howrey comes before this committee we are going to put him through a 
very searching cross-examination. 

Mr. OppENHEIM. There is no question but what the report does adopt the rule- 
of-reason approach, and now I am perfectly plain that you do not agree with 
that, but there is no question but what the report adopts—I had no antipathy 
about the Merger Act, because I would like to declare right here and now, I see 
no reason why mergers of banks by asset merges should not be included. 

Mr. Orrenuetm. Yes, when I said I respected your view, I meant, 
of course, that I did not realize at that time that you had in mind other 
than the rule-of-reason approach. I was told I was mistaken in re- 
ferring to a quote from the New York Times in which you said, “Of 
course a rule of reason applies.” I respect your reply that you deny 
that, and I realize that quite often high officials are misquoted. 

The CHatrman. The point I am trying to make is that I tried to 
convey as clearly as possible the congressional intent in the Celler 
Antimerger Act, so far as the committee was concerned—I thought 
we had nailed that down, so that there would be a positive declaration 
that we had in mind the per se approach and not the rule-of-reason 
approach. 

Mr. Oprennermm. Mr. Chairman, we have already discovered, some- 
times to our sorrow, that what we thought we had made so plain in the 
report has also been misconstrued or misunderstood. Therefore, it 
is Just human experience that sometimes even plain words do not con- 
vey a plain meaning, as Justice Frankfurter said in one of his opinions. 

Mr. Materz. Would you say, Mr. Oppenheim, that your committee 
approved wholeheartedly the Federal Trade Commission reasoning 
in the Pillsbury case ? 

Mr. OprennetM. My understanding is that certain statements have 
been made here which could leave cloudy just what we did. My per- 
sonal understanding is that we did not have in mind the wholehearted 
approval of the Pillsbury case, so far as record aspects are concerned. 

63478—55—pt. 319 
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We admired the result which we thought was the right result of re- 
manding it to the hearing examiner, because we could not see how 
a prima facie case had not been made. That was to the credit of the 
Commission, and to the credit of that act which I have said I admire 
as a soundly conceived statute, leaving only the question of interpre- 
tation. 

Now all we approved was the basic approach, namely, that in any 
section 7 case, consideration should be given to all of the relevant 
factors in the relevant market geographically and with respect. to 
»roducts in order to ascertain whether there is a reasonable proba- 
bility as indicated in the effect clause of the statute. That is all. 

And in that respect we wholeheartedly endorsed the basic approach 
of the rule of reason to that act, and there I say, Mr. Maletz, I see 
no difference between saying a rule-of-reason approach and a rule of 
reason. 

Mr. Materz. Let me call your attention to the testimony of Chair- 
man Howrey before the Senate Judiciary Committee on June 1, 1955, 
And I quote: 

The CHAIRMAN. Well, then, how does this approach compare with the Com- 
mission’s reasoning in the Pillsbury case? 

Mr. Howrey. I think it is the same. The Attorney General’s committee ap- 
proved it wholeheartedly. 

I take it, then, that you are in disagreement with Mr. Howrey’s 
statement in that respect. 

Mr. Oprennermm. Offhand I wouldn’t say that there is any disagree- 
ment, because I take it that the chairman meant what he said, that 
we approved it wholeheartedly in the idea of rejecting a per se ap- 
proach. And this particular sentence underscores it on page 122: 

In no merger case, horizontal, vertical, or conglomerate, can a quantitative 
substantiality rule substitute for the market tests section 7 prescribes. 

If the Chairman of the Federal Trade Commission meant that, I am 
in accord with him. And I believe he did. 

The CuHarrMAn. Suppose a merger resulted in 90 percent of the mar- 
ket being concentrated in the merged companies, would you say that 
was a per se violation ? 

Mr. Orrenuetm. Mr. Chairman, I say to that that it carries over 
the same concept I mentioned about the Sherman Act, that in cer- 
iain actual situations under section 7 you may have an unreasonable 
per se type of situation. 

To give an extreme example, if General Motors attempted on the 
horizontal level to acquire another company in the automobile field, 
i would say that to all intents and purposes that in itself inherently 
would indicate a violation of the act. That is what I mean by an 
unreasonable per se situation. Where you draw the line is hard to say. 

Mr. Harkins. You have stated that the work group recommenda- 
tions were submitted to the full committee for approval or review. 
Now, what I want to know is, were there any instances where a ma- 
jority of the committee approved a subcommittee recommendation, 
and then that recommendation was not included in the report? 

Mr. Orrenuerm. No. 

The CuarrMan. Let me ask this question on mergers. Would you 
be willing to subscribe to a bill which provides that in any mergers 
where one of the companies involved has assets of over a million dol- 
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lars, a notification to either the Department of Justice or the Federal 
Trade Commission would be required ¢ 

Mr. Orrenuem. Immediately I see no objection to that, Mr. Chair- 
man, because it is known that in most instances where a merger occurs 
of any considerable size, the Government is sooner or later cognizant 
of it. And I see no reason why there should be objection merely to 
report to a Government agency the fact of the merger, because it 
seems to me, as I say, that in any substantial merger, the Government 
would know it, and it wouldn’t want to be a recording office for all 
the little ones, There is no good reason why the notification shouldn’t 
be made in substantial mergers. 

The CuatrMan. Do you think a million dollars would be a con- 
venient quantitative standard? 

Mr. OrreNHEM. On that I would hesitate to draw the line. I just 
wouldn’t know how to estimate that, except that I would say, as I 
have already said, that if we considered the merger one of substantial 
size, notification ought to be made. 

The CHatrMAN. You would have to name some amount, wouldn’t 
you! How could the participants in the merger otherwise know when 
they should notify the Attorney General? 

Mr. Oppennerm. Oh, yes. And I think Congress in its good judg- 
ment would have to draw a line somewhere. 

The CuarrmMan. We are asking your help. Would a million dollars 
be a good standard ? 

Mr. OrpreNHEIM. That is hard for me to answer categorically, be- 
cause a million dollars in the steel industry is peanuts, and a million 
dollars in hog-nose rings would be substantial. 


The Cuarmman. Where shall we draw the line? We ask your help. 
Here you are cochairman of a committee that is recommending legis- 
lation to Congress. We ask you to help us. 

Mr. OprennErM. I would be glad to give it, if I had an oppeetanity 


to consider all the ramifications of setting a figure, because I am natu- 
rally resistant to an idea of any formula approach. And I think if 
you set a figure, you have to think of what it means over the economy 
as a whole. 

The Cuarrman. Will you be willing to let us have the benefit of 
your advice and counsel ? 

Mr. OprennuetM. I shall be glad to, Mr. Chairman. 

The CuatrmMan. Furthermore, would you subscribe to this pro- 
posal—I don’t necessarily advocate it, but it has been suggested— 
would you subscribe to the idea that, where, in a merger, one of the 
companies has assets of over $10 million that, as a condition prece- 
dent, before the merger is consummated, the Attorney General or the 
Federal Trade Commission or both must give their approval ? 

Mr. OprpennetM. Does that mean that if the approval is withheld 
the merger cannot be consummated ? 

The Cuarrman. Correct. 

Mr. OprenneErm. On that I would pause longer, because there we 
get into a more serious question of affirmative regulation. I happen 
to favor a prohibitory sanction approach to the antitrust area gener- 
ally, because I fear that as soon as that is conducted into affirmative 
regulation, we are in for a great many difficult and complicated prob- 
‘ms of determining what is and what is not an undue interference 
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with the managerial discretion of private enterprise. It is just a deep. 
seated philosophy I have held for more than two decades. 

The Cuamman. Does not the Attorney General, in giving an ad. 
vance advisory opinion to the prospective merging companies, in. 
directly do just that ? 

Mr. OprennEM. On that I join with the majority. But I may say 
that I do so only with the idea of a very limited use of that kind of 
procedure. Generally, I am opposed to advisory opinions and ad- 
vance clearances in any situation where there is factual involvement, 
The only reason I went along with the majority on the merger cas 
is, that I think in a merger transaction you can get certain pasic facts 
immediately and from them make your inquiry. And that isn’t true 
in many other situations. For example, I was not in favor of what 
I read in the Business Advisory Council Report on Effective Compe- 
tition in that respect. I always thought that the businessmen made 
a great mistake in thinking their Government should or could give 
them these clearances and ‘advisory opinions. I like to rely on “the 
independent tribunal. If there is a justiciable issue in good faith, let 
the court decide. Take your chance, your reasonable calculated risk, 
if you think you are in compliance. 

Mr. Harrys. Will you turn to page 269 of the Attorney General’ 
report and advise this committee what the majority recommendation 
was with respect to whether or not the motor-carrier industry be taken 
from under Federal regulation ¢ 

Mr. Oprenuermm. The paragraph beginning “This committee, we 
repeat, endorses” reflects a very difficult question that arose before 
the whole committee during its December 1954 meeting. Prior to 
that we had a small work group in this regulated industry area, and 
in that group there were 2 committee members and 2 conferees. One 
of the work-group members at the committee meeting drew up for 
consideration the exemption of the motor-carrier industry from any 
certification requirement with respect to entry and minimum rates 
It was the last day of the session, and it was rather hectic, because 
members were trying to arrange for planes or trains to go home. And 
I remember very clearly that in the discussion which followed, the 
members were in a mood, as is so often the case, at the end of a session, 
of being anxious to get away, and there was a very hurried considers 
tion of that point. 

I do not now recall with utter certainty, but I am of the impression 
that in that hurried process, knowing that we would have time before 
the final report to iron things out, there may have been a vote on this 
question of taking the trucks out. By the w ay, I may say I read the 
transcript of the hearing before the Kilgore committee, and Senator 
Kefauver’s questions to Prof. Louis B. Schwartz on this point. I do 
not have that at hand, but I have read it, and I know the reference: 
that I am talking about. 

I would even go so far as to say that, as often happens in the de: 
liberations of a committee, a hasty vote may have been taken. Whit 
it was in numbers, I do not recall, because I would say that we did not 
have secret ballot voting and for mal recording on every instance. The 
committee decided at the first general meeting that it didn’t seem 
right to do more than get the sense of thinking of the whole commit 
tee, so that the cochairmen could go forward and try to formulate} 
:statement that would meet that consensus. 
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But on very touchy issues we did have a count of hands. On this 
one I don’t recall it. But assuming that we did, and even assuming 
that the committee had decided to take the trucks out, I recall viv- 
idy—and Judge Barnes would testify to the same extent if he were 
asked—that this got into a great involvement because of the two para- 
oraphs. I need to analyze this in order to be revealing 
’ Mr. Harkins. Before you go into your analysis of the two para- 
graphs, will you advise this committee whether, when that vote was 
taken, you appointed an ad hoc group to try to draft language which 
would take motor carriers from under Federal regulations? 

Mr. OprenHeIM. The cochairmen appointed such an ad hoe group, 
as is customary, when it appeared necessary, because of the inability 
of the committee sitting around a large table to do the formulation at 
that moment. That is what happened. After this issue was raised, 
the ad hoc committee was created only because the committee wanted 
a reformulation, and it couldn’t be done right there. And so it was 
reformulated and went through the same process as any reformula- 
tion. And finally I proposed a formulation in language which may 
not be word for word what we have here, so the committee could 
decide. 

Mr. Harkins. The fact that an ad hoc committee was appointed—— 

Mr. OpPpENHEIM. Oh, yes, we did. 

Mr. Harkins. Would indicate that the majority vote was that the 
truckers be taken from under regulation; is that right? 

Mr. OppeNHEIM. No, I did not say that. I just simply could not 
recall with that certainty that a majority vote was taken. I think a 
vote was taken. And because of the dissension as to the issues involved 
and the problem, Judge Barnes and I conferred, and we said, “We 
are not going to get any formulation here, we have to have a special 
ad hoe group to go out and do it and to submit it to us so we can get 
it circulated and straightened out among the committee.” 

I noticed that Senator Kefauver said that after that vote was 
taken I got busy trying to change the committee’s vote. And naturally 
I do not like that sort of a suggestion, because at no time would the 
cochairman get busy other than to perform his duties as cochairman. 

Mr. Harkins. We will clear that up. Let me ask some questions. 
When did the ad hoc committee report back ? 

Mr. OppenueIm. Well, that is putting me to a very hard task of 
remembering time sequences. But it was at the December meeting, 
Iknow. We had to have it expedited, because at that time we even 
had hope we might finish our report by February. So I would say 
perhaps in the course of a few weeks, a week or two, I don’t know. 
I wouldn’t want to testify on that with the utmost accuracy. 

Mr. Harkins. What did the ad hoc committee report? 

Mr. OppenneEtIM. Well, as you know, we have said time and time 
again that we do not like to reveal positions at any one stage, because 
it has no significance until it is acted upon by the whole committee 
anyway. 

Mr. Harkins. Did you between the time you and/or Judge Barnes 
appointed the ad hoc committee make telephone calls to all or some of 
the members of the Attorney General’s committee and suggest in those 
telephone calls that the members did not understand what they were 
doing when they voted to take motor carriers out of regulations ? 
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Mr. Orrennetm. Telephone calls on matters coming from the co. 
chairmen’s office were so frequent that I would say, of course, we made 
telephone calls in any situation where we had a followup on the work 
of a work group or an ad hoc committee or any other problem of a 
committee. 

And in that connection it might very well have been true that after 
hearing from the ad hoc committee, I might even have called the mem- 
bers of that committee—in fact, I am able to remember calling the 
members of that committee—and when I did I remember conveying to 
them reactions from other members, which was the normal process 
for the cochairman. He would always be in a position where he would 
say, “Now, look you have formulated this way. Such and such a mem- 
ber of the committee has called me and said in the light of that dis- 
cussion that he was violently opposed to this and that. What can 
you do’—and he represents quite a group on the committee. We 
would like to get as much common ground as possible—what would 
you suggest for bargaining the common ground so that the dissenters 
would be dissenting only on the things that to them were so important 
that they could not give up?” 

And that is why we reformulated the statement. Everyone agreed 
to the first paragraph. Then they found they could not bring into 
agreement the divergent views in the paragraph that followed, and 
we stated them. 

Now, any member that voted at any time for any particular point 
then to the very end could have adhered to that under any circun- 
stances. 

Mr. Harxrns. We will put into the record the colloquy between 
Senator Kefauver and Mr. Schwartz on this. Mr. Schwartz, of 
course, testified that such telephone calls were made. 

(The colloquy referred to follows:) 


Senator Kerauver. One other thing that came out, I want you to enlarge upon 
a little bit. Somewhere in your report you tell about the recommendation you 
had that truck carriers be taken out from the jurisdiction of the Interstate 
Commerce Commission on the theory that the little fellows with 1 or 2 trucks 
going into business, until they reach a large position where competition is very 
keen, they should not have to be under the jurisdiction of the Interstate Com- 
merce Commission; isn’t that correct? 

Mr. Scuwartz. That is my position, that there ought not to be a requirement, 
a legal requirement of a certificate of public convenience and necessity to engage 
in a business like trucking. 

Senator Krerauver. And that position was actually agreed to by a vote of the 
Attorney General’s committee; was it not? 

Mr. Scuwartz. The reason I hesitate, Senator Kefauver, is that we are 
under some obligations, the exact scope of which I am uncertain of, not to dis- 
close the internal operations of the committee. That matter was discussed 

Senator Keravuver. Your position was agreed to, and then Mr. Oppenheim 
got busy and—— 

Mr. Scuwartz. Well, I just had better say, yes; that is the fact, and if you 
know it not from me, I am not going to deny it. That is what happened. 

Senator Kerauver. A vote was taken, your position was agreed to as to these 
small truckers and it did not please Mr. Oppenheim and one other man. They 
got busy and called around and then when they came to write the report, they 
did not say anything about the majority having agreed to your position. They 
just said some had a different opinion; isn’t that right? 

Mr. Scowartz. Yes. 

Senator Kerauver. What page is that on in here; I read it the other day. 

Mr. Scuwartz. Well, my position is on page 31 of the dissent. Are you speak: 
ing of the report or the dissent? 

Senator Keravuver. I am speaking of the report. 
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Mr. Scuwartz. Yes, it is in the chapter on exemptions—I will have it for you 
in a moment. 

Senator Keravuver. I don’t know whether your position is right or not, but 
it seems to me if the committee agreed on something, it should have been in the 
report as it was agreed upon. It certainly ill-behooves the cochairmen to then 
try to get the members to change their position about it for some strange reason. 

Mr. ScuowarrTz. Yes, it is on page 269, Senator Kefauver. 

Senator KEFAUVER. 269? 

Mr. Scuwartz. Yes; down at the—beginning with, “While the whole com- 
mittee accepted these general principles, view differing in other respects,’ and 
so on. 

Senator KErAUver. Now the thing is that he says the whole committee agreed 
upon something that is the exact opposite of what the committee actually did 
agreed upon; isn’t that correct? 

Mr. Scuwartz. It is hard for me to interpret that language. They say: “The 
whole committee accepted these general principles.” I may say that I never 
did, “We urge that moves toward regulations be taken only with full recognition 
of the effects of such exceptions to the policy favoring competition, which, as 
a general rule we endorse.” 

That was not a general principle that I espoused. It says, “Don’t institute 
regulations for competition without realizing that you are affecting competition.” 
Well, of course, every such move is made with a full realization that it affects 
competition. 

Senator KEFAUVER. Well, the important factor is, Mr. Schwartz, the committee 
by a vote voted to accept your position as to these small carriers, whether it is right 
or wrong. There was such competition that they be removed from the juris- 
diction of the ICC, That was not included in the report, was it? 

Mr, Scowartz, The report does not reflect the vote that was taken in terms 
endorsing a reversal of the trend toward institution of regulations for com- 
petition. 

Maury, I have to ask you if that is not substantially your recollection? 

Mr. ADELMAN. I think it was the sense of the committee approximately what 
is stated here, that on the whole, we looked with disquiet on any trend to in- 
creasing regulations and to substitute the regulated for the competitive prin- 
ciple. I think I had better not comment on what particular vote was taken on 
any particular item. 

Mr. Oprennetm™. I admitted here that they were continually made. 
And as far as any group or ad hoc committee was concerned, the nat- 
ural thing would be to weep in touch with them after they submitted 
a report to apprise them of other developments. I am glad to admit 
that, because that was my work. 

Mr. Harkins. In the context of the question that was put to you, 
did not the subject matter of such telephone calls suggest that the 
members did not understand what they were doing when they made 
their prior statement ? 

Mr. Orrennetm. No; the ad hoc committee was created because it 
appeared necessary. The members said, “We were too hasty here, 
we don’t have enough knowledge on this, we would like to consider 
this further.” 

And that is something that I suggested in an additional statement 
that I would like to have inserted in the record. 

(Mr. Oppenheim did not submit supplementary information con- 
cerning this matter.) 

The Cuatrrman. Mr. Oppenheim, we will have to terminate now, 
because I have to take a plane to go to New York. You feel free to 
insert any additional data you wish. 

Mr. Orrennemm. Mr. Chairman, may I simply say, in order to be 
specific, that I had expected, as I said the other day, to complete m 
formal statement. And may I insert in the record all of that whic 
I have not completed. 

The Cuarrman. Your complete statement was inserted in the record 
during your testimony on Wednesday, June 8. 
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Mr. Oppennerm. Then may I have the privilege of inserting in the 
record the letters of cochairman Barnes, dated March 22, 1955, to Prof, 
Louis B. Schwartz, and the letter to Prof. Eugene B. Rostow, dated 
March 23, 1955, those two being relative to the handling of the dissents, 

(The letters referred to are as follows :) 


MArRoH 22, 1955. 
Prof. Louis B. SCHWARTz, 
University of Pennsylvania Law School, 

Philadelphia, Pa. 


Dear Louis: This will confirm our last night’s telephone conversation. At 
the outset, we agree that each member has the right to dissent, to identify his 
dissent, and to have his thoughts stated, at reasonable length, in the tenor he 
chooses. Differences stem from your apparent feeling that this right to dissent 
involves also the unrestricted privilege of each member to dictate, regardless of 
the report’s organization, where his dissent is to appear. In addition, you ap 
parently feel each member has the right tc repeat dissenting ideas, though the 
precise thought in almost the precise language has already been expressed by 
another member. 

The cochairmen’s position, in contrast, is that theirs is the responsibility for 
report organization. Accordingly, they have printed each dissenting position 
with the report topic from which it differs. In addition, where two dissenters 
have taken the same position and phrased their views in like tenor, the co- 
chairmen have combined dissenters’ thoughts and indicated those members 
dissenting. Finally, the cochairmen reserve the right to make sure that a repre- 
sentation, in contrast to characterization, of any majority view is accurate. 

In your case, Louis, a 38-page dissent was received by the cochairmen the last 
day before the deadline for comments. This dissent, as you know, we reproduced 
and immediately circulated to the committee. In line with committee procedures 
we have just explained, we are now separating your various dissenting views 
and stating them, at reasonable length, throughout the report with the topics to 
which they refer. Thus each of your positions will be set forth where the major- 
ity treats the same topic. 

This we have done with every dissent by every member. To make an excep 
tion in your case would be to violate established committee procedures and at the 
same time do violence both to the report’s organization and to our obligations to 
ail other members. 

We do hope you understand our position. 

Sincerely yours, 
STANLEY N. BaRNEs, Cochairman. 


MarcH 23, 1955. 
Prof. EUGENE V. ROSsTov, 
Yale University Law School, 
New Haven, Conn, 

DEAR GENE: I have your wire asking that I confirm that your “various dissents 
and concurring statements will be printed in the report exactly as submitted.” 
In reply, I write the substance of our telephone conversation of Monday evening. 

At the outset, we agree that each member has the right to dissent, to identify 
himself by name as a dissenter, and to state his thoughts in the tenor he chooses. 
Consistent with these principles, at all times the chairmen have taken the position 
that while they cannot change the meaning of nor omit any position taken by 
a member, they do have the right to edit the report. Our differences stem from 
your apparent feeling that right to dissent involves also the unrestricted privilege 
of each member to dictate, regardless of the report’s organization, where his 
dissent is to appear. In addition, you feel that each member has the right to 
refer specifically to the various intermediary drafts of sections of this report— 
referred to as work-group drafts. 

The cochairmen’s position, in contrast, is that theirs is the responsibility for 
report organization. Accordingly, they have printed each dissenting position 
with the report topic from which it differs. As you know, this way we have 
treated, with your concurrence, the bulk of your clarifying, concurring, and 
dissenting views. This we plan to do, in addition, with your mimeographed 
submission. 

We propose to print as your separate overall comment the first four paragraphs 
of your mimeographed dissent. We feel the balance of your submission refers 
precisely, first, to the discussion of the ad hoc committee in the Foreign Com- 
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merce section ; and second, it treats generally problems dealt with in the adminis- 
tration and enforcement chapter. Accordingly, it will be separated and printed 
in each of those sections. Incidentally, this is the precise treatment accorded 
each other dissent by any other member. 

The sole alteration that we propose to make is the deletion of any reference 
to work-group reports. Your exact language will be used without any reference 
to its source in work-group reports. 

This deletion is required by our long-standing committee policy re the confi- 
dentiality of the work-group process. From the beginning, the cochairmen have 
consistently refused to make public the names of work-group members, the 
substance of work-group reports, as well as various alterations made in them by 
the full committee. Banking on this confidentiality, members participated in 
the work-group process. With varying degrees of agreement in the substance 
of the work-group drafts, they consented to pass those drafts on to the full 
committee. Thus, each member participating in the work-group process had 
the right to feel that his support will be attributed directly or indirectly, only 
to those views in the final report from which he does not dissent. Thus, to 
adopt the position you urge, would not only be unfair to all work-group par- 
ticipants, but would also compel our release for publication of all intermediate 
drafts and alterations leading to the final report. Neither result can we accept. 

I hope you will understand the position of the cochairmen. We have given 
long and thoughtful consideration to the problems you raised. Our only desire 
is to be certain our decisions insure fair and equitable treatment to all members. 

Sincerely yours, 
STANLEY N. BARNES, Cochairman,. 


Mr. OppennEtM. And may I also place in the record my statement 
as cochairman on the program and progress of the committee on Janu- 
ary 28, 1954, before the New York State Bar Association. 

The CHatrmMan. You have that permission. However, the letter 
dated March 23, 1955 from Cochairman Barnes to Professor Rostow 
was placed in the record on June 7. 


(The statement referred to is as follows :) 


ATTORNEY GENERAL’S COMMITTEE TO StupDY THE ANTITRUST LAWS: PROGRAM AND 
PROGRESS—A STATEMENT BY S. CHESTERFIELD OPPENHEIM, COCHAIRMAN, ATTOR- 
NEY GENERAL’S COMMITTEE TO STUDY THE ANTITRUST LAWS 


Prepared for delivery at sixth annual meeting of the section on antitrust law, 
New York State Bar Association, January 28, 1954 


PRoGRAM AND PROGRESS OF ATTORNEY GENERAL’S NATIONAL COMMITTEE To Stupy 
THE ANTITRUST LAWS 


I. EVALUATION OF ANTITRUST POLICY A CONTINUING PROCESS 


When the Attorney General announced this national committee, he declared 
there was “imperative need of a thoughtful and comprehensive study of our 
antitrust laws.” The more than six decades since the Sherman Act of 1890 have 
yielded a rich crop of antitrust debate. Previous inquiries, however, had been 
piecemeal and the Attorney General felt that long overdue was a planned study 
of the antitrust record as a whole. 

Examination of the antitrust laws has been a continuous process. From 1890 
to 1914 debate on Sherman Act decisions persevered, punctuated by such major 
studies as the United States Industrial Commission Report of 1900, and the 
Pujo Committee Report of 1913. Noteworthy is the fact that in the presidential 
campaign of 1912 the three political parties agreed that the Sherman Act should 
remain intact but should be strengthened by supplementary legislation defining 
and prohibiting specific unfair methods of competition and monopolistic practices. 
In response to this demand came the Federal Trade Commission Act and the 
Clayton Act of 1914. These two statutes, and the Sherman Act, still constitute 
the heart of our national antitrust policy. 

Soon after the 1914 legislation, inquiries were directed primarily to specific 
problems and to the application of antitrust policy to particular industries. 
From 1916 to date Congress itself has frequently taken the lead in hearings and 
reports covering these narrowly defined areas. This congressional activity has 
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produced many separate pieces of antitrust legislation but without an accom- 
panying broad-gage evaluation of antitrust policy. 

In a letter to the President, dated April 26, 1937, Attorney General Homer 
Cummings took cognizance of the importance of restudying national antitrust 
policy by recommending the establishment of a committee “to study the antitrust 
laws as to their adequacy, their enforcement, and the desirability of amendment, 
extension, and clarification.” He said: 

“In my opinion the time has come for the Federal Government to undertake 
restatement of the laws designed to prevent monopoly and unfair competi- 
tion * * * A review of the accumulated experience of the last 47 years would 
indicate many things to be avoided, as well as many to be accomplished by a 
review of our antitrust laws.” 

One year later, President Roosevelt asked Congress to sponsor a comprehen- 
sive investigation of problems of concentration of economic power related to the 
antitrust laws. The Temporary National Economic Committee was created 
pursuant to the President’s request. The hearings and monographs of the 
TNEC documented the interrelations of major antitrust problems. But Congress 
never considered the TNEC recommendations as a whole. Indeed, the only 
legislation which can trace even collateral descent from a TNEC recommenda- 
tion is the Antimerger Act of 1950. 

In the post World War II period there was an upsurge in private studies of 
the antitrust laws. Foundations and other research organization, universities, 
business and trade groups, lawyers and economists contributed their views and 
proposals. This intensified interest in antitrust policy was also reflected in the 
numerous symposia organized by associations, universities, and other organiza- 
tions. As a result, antitrust happenings proved ready copy for our newspapers 
and popular magazines. 

Congress, likewise, manifested its interest in this process of inquiry. Con- 
gressional committees held hearings and made reports on antitrust matters. 
Bills were introduced in both Houses of Congress and also a Senate resolution 
to establish a Commission to investigate and report on proposals for review of 
the antitrust laws. 

All this makes up the prologue to the Attorney General’s belief that our 
committee was needed to assess the whole antitrust record afresh. 


II. OBJECTIVES OF THE COMMITTEE STUDIES 


The committee’s task is to analyze and evaluate the fundamentals of our 
national antitrust policy in its substantive and procedural aspects. From this it 
follows that our goal must be to arrive at conclusions and recommendations as 
guides to future antitrust policy. We are making these studies dispassionately, 
1ising above prejudgments and avoiding cliches which may obscure the real 
issues. 

The committee adopts two major premises. One is that a fair and effetive 
antitrust policy is an indispensible nonpartisan article of faith of our political 
and economic democracy. The other is that private competitive enterprise is 
that form of economic organization we choose as our own. We are not concerned 
with alternatives either to antitrust policy or the competitive process it is 
cesigned to maintain. 

No restriction upon the committee’s freedom of thought is suggested in saying 
we are in harmony with the goal specified by the Attorney General, namely, 
an “uncompromising determination that there shall be no slackening of effect 
to protect free enterprise against monopoly or unfair competition.” 

In the light of this background it may be misleading to refer to our task as 
a mandate to overhaul or to make substantial revisions in the antitrust laws. 
We will seek to determine what is sound as well as what is unsound, and to 
resolve ambiguities and conflicts, not only in the statutes, but in administrative 
interpretations, court decisions, and enforcement policies. This clarification may 
involve recommendations for legislative amendments; on the other hand, it may 
not. 

Ill. THE MAKEUP OF THE COMMITTEE 


The committee of some 60 members includes teachers of law and economics, 
as well as practicing lawyers, men who counsel all sizes of business enterprise. 
Members have been selected to represent a range of views. associated with 
responsible antitrust study. An executive secretary, Robert A. Bicks, was ap 
pointed to aid the cochairmen in the discharge of their duties and in adminis- 
tration of the policies and procedures established by the cochairmen. 
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It would be erroneous to think we have sought merely to provide channels 
for expression of polar views. Hvaluations of antitrust policy and procedures 
are more complex than any simple system of classification can reflect. Views 
differ in the combinations of elements that characterize them. 

With the exception of the Assistant Attorney General in charge of the Anti- 
trust Division, the Chairman of the Federal Trade Commission, the Secretary 
of Commerce, and the Administrator of the Small Business Administration, the 
committee is made up of private individuals. Provision for obtaining the views 
of Government is being made through liaison arrangements. Private groups are 
privileged to submit their statements of views. 

Each committee member has been asked to serve because of his specialized 
knowledge and experience in the antitrust field. No member was selected as 
a representative of a particular business organization, law firm, or profession. 
Each has been asked to reach decisions in accordance with his individual judg- 
ment aS a professional colleague and not as an advocate. We believe the 
committee is approaching its task with the dominant idea of deciding what is 
best for the economy as a whole and in the spirit of statesmanlike thinking. 


IV. STUDY METHODS AND PROCEDURES 


The antitrust field has been broken up for study purposes into six major areas. 
These include legal and economic concepts of competition and monopoly, dis- 
tribution, foreign commerce, patents, administration and enforcement, and ex- 
emptions. Work groups corresponding to each of these areas have been organized 
end committee members assigned to each. Some of the work groups have the 
advisory assistance of conferees chosen by the cochairmen for their special 
qualifications in the area of the study. 

With exceptions mentioned later, outlines on study questions have been pre- 
pared by each group. Members are now working on preliminary drafts of sub- 
ject matter assigned to them by work group heads. Some of these drafts have 
already been submitted and the others are expected early in February. The 
work group heads will consolidate the individual drafts into preliminary area re- 
ports. These will be circulated among work group members for review. After 
revisions are made, area reports will be submitted to the cochairmen during the 
month of March. This will end the first stage of the study. 

The foregoing description of work group operations should not be taken to 
mean that each group is proceeding in exactly the same way. The legal and 
economie concepts study area, for example, presented a special situation. The 
scope and generality of the subject matter, the interrelations among its parts, 
and the difficulties of reconciling legal and economic concepts suggested that this 
subject matter should not be split into component parts for drafting purposes. 
Consequently a few draftsmen from the work group have accepted responsibility 
for preparing the initial statement. Meanwhile, a few other members of the 
group have contributed statements for consideration by the draftsmen. When 
the draft has been completed it will have the same status as other area drafts. 

In the second stage of work the area reports will be consolidated into a pre- 
liminary committee report by the cochairmen. This step we hope to complete by 
May. This first overall draft will be submitted to all members for review and 
comment. At each stage members will be apprised of the views submitted by 
congressional committees, Government agencies and private groups. Each draft 
will be revised to reflect the substance and trend of the committee’s views, in- 
cluding dissenting positions. Revised drafts will be circulated to members for 
approval or further comment. This process will continue until the cochairmen 
determine that all possible common ground has been explored and that reformu- 
lation cannot widen the area of agreement. The proposed final report will be 
the version reflecting the maximum assent that can be reached on each signifi- 
cant issue. We hope this work can be completed by late 1954. 

The work of the committee goes on independent of the enforcement activities 
of the Department of Justice, the Federal Trade Commission and other agencies 
of Government having antitrust jurisdiction under existing laws. There has 
been no moratorium on any of these activities to await the committee’s report. 
Whether Congress will act on antitrust bills during the life of the study is, of 
course, for Congress alone to decide. 
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Vv. MAJOR ISSUES UNDER STUDY 


While the committee’s work will focus on a series of major issues, they will 
not be studied in a vacuum. Conclusions will be backed up against the commit- 
tee’s evaluation of the role of the antitrust laws in our modern dynamic economy. 
Recommendations will, therefore, take into account not only the individual issues 
but their relation to a coherent antitrust policy. 

Some of the major issues may be briefly noted. 

The work group concerned with legal and economic concepts of competition and 
monopoly is studying such questions as: Conflicts among antitrust objectives and 
between antitrust and other national objectives ; applications of the rule of reason 
and per se violation rules ; standards for competition and factors to be considered 
in determining whether these standards are met; practical problems in ap- 
plying standards; and the relations between oligopoly, conscious parallelism of 
action, and conspiracy. This includes special problems of price leadership, 
meeting competition, and relations between a parent company and a wholly 
owned subsidiary. 

In like fashion, the work group studying problems of distribution considers 
such questions as: Injury to an individual competitor versus injury to the 
competitive process; price and service discriminations; the role of per se and 
rule of reason tests of exclusive dealing; and the impact of the McGuire Act 
resale price maintenance exemption on national antitrust policy. 

To the foreign commerce work group is assigned such questions as: The 
extraterritorial application, if any, of the antitrust laws and the effects of the 
laws of foreign countries upon activities of American corporations doing busi- 
ness abroad; the extent to which antitrust doctrine applicable to foreign 
commerce should be different from domestic antitrust doctrine, as for example, 
the proper scope of the rule of reason and per se violations; problems of foreign 
subsidiaries; conflicts, if any, between antitrust policy and the policy of en- 
couraging United States investment and trade in foreign countries ; and the Webb- 
Pomerene Act. 

The patents work group is examining the various aspects of reconciling anti- 
trust policy and the publie policy of the patent laws, including such topics as: 
Aggregation of patents by one company; pooling and cross-licensing; license 
restrictions, misuse, and nonuse; and remedies. 

Exemptions under consideration by the work group in this area include statu- 
tory exemptions applicable to labor, agriculture, and the regulated industries. 

For the administrative and enforcement study group, principal problems are 
investigation through voluntary and compulsory processes ; enforcement or com- 
plianee other than by prosecution or formal proceedings; selection of cases, 
including choice between civil and criminal proceedings; scope of remedies in 
civil proceedings; consent settlement procedures; trial problems in the “big 
ease”; and problems arising where both the Department of Justice and the 
Federal Trade Commission have jurisdiction under the same laws. 


VI. SOME PROBLEMS OF COMMITTEE ADMINISTRATION 


In administering the work of the committee, the cochairmen, and the executive 
secretary have been confronted with problems inherent in the complexities of 
the subject matter and delicate matters of human relations. We can assure 
you there have been uo dull moments, 

Some problems inhere in the size of the committee and the representation 
of such a large part of the spectrum of views on major issues. A few examples 
deserve mention, 

We are committed to reflect the range of members’ views on controversial 
issues. This may require formulation of dissenting statements. Question has 
arisen whether these statements should be signed by the dissenters. Some 
members have felt that only through anonymity could the disinterested character 
of the study be maintained. Others have felt that personal integrity requires 
the right to sign a dissent. It is, of course, hoped that we can reach formulations 
of committee thinking that will avoid this problem. We have, however, de 
cided that where an individual member feels it essential to identify his stand, 
he will have the right to do so. 

The cochairmen have considered the extent to which direction should come 
from their office in the preliminary and later stages of the drafting. The 
work groups, of course, have broad discretion in the preparation of their pre- 
liminary drafts. Reconciliation of differences of opinion within the group will 
be sought through work group conferences under the direction of the work group 





ANTITRUST AND MONOPOLY PROBLEMS 2133 


neads. The cochairmen are in constant touch with the progress of these area 
studies and exercise whatever direction over methods of study the particular 
circumstances require. 

The initial area reports are only a starting point. How much of these 
formulations will remain in the final report depends upon the outcome of the 
procedures fur testing the thinking of the whole committee. The cochairmen 
have the responsibility of directing all of the steps leading to the final report. 
Even if a unified position is achieved within each work group, there may be 
differences to be reconciled in the rationale or recommendations of the various 
area study reports. The cochairmen will undertake revisions of the drafts as the 
comments received from the members of the committee necessitate. For it is 
the chairmen’s office which will be the clearing house for all of the materials 
relevant to the revision process. These procedures of reformulation are de- 
signed to place the ultimate responsibility for conclusions on the committee 
members themselves while vesting in the cochairmen the obligation of determin- 
ing how to achieve the widest possible agreement. 

We have been aware that we may be asked to make recommendations on press- 
ing problems prior to the completion of the full report. We prefer not to sub- 
mit interim reports on particular subjects. This would make it difficult to judge 
the consistency of the interim report with other parts of the final report on 
interrelated issues. We cannot foresee, however, what urgencies may require 
us to submit conclusions and recommendations on certain matters before the 
full committee report is ready. 


VII. FORM OF FINAL REPORT 


We have often been asked about the form the final report will take. Some 
comments on this matter may correct misapprehensions concerning the relation 
of the report to the legislative, judicial, and administrative process. 

The study will take the form of a report to the Attorney General. It will 
consider principal antitrust problems, setting forth, so far as we can, the issues, 
relevant statutory provisions, administrative and judicial interpretations, evalu- 
ation of pertinent economic questions, and recommendations. 

If any legislative proposals are transmitted to Congress at the suggestion 
of the Attorney General, each recommendation must travel the laborious road 
of all proposed legislation. Recommendations addressed to the executive 
agencies, the Department of Justice, the Federal Trade Commission, or the 
courts may be rejected, adopted or modified as may any other recommendations 
coming to their attention. 

We cannot tell at this time the extent to which our conclusions and recom- 
mendations will be formulated in general terms and the extent to which a more 
detailed and specific formulation will be made. Decisions requiring a choice 
between the abstract and the concrete mode of the fornrulation will seek to 
strike a balance between formulations upon which the greatest number of com- 
mittee members may agree and those which may command the assent of a smaller 
number of members. Where disagreement reveals so many shades of viewpoints 
as to preclude any clarification of the issue involved, we may decide to state the 
question and different views without arriving at any conclusion on that matter. 


VIII. CONCLUDING COMMENTS 


The cochairmen have observed encouraging manifestations of the constructive 
spirit and attitude uf mind with which the committee work is going forward. 
Discussions at work group meetings and correspondence receivéd from members 
suggest a tendency to avaid accentuating differences and a desire to explore areas 
of common understanding. The portions of the preliminary drafts of work 
group members we have examined are heartening in this respect. 

This is as it should be. We have faith that as successive drafts are submitted 
for comment, committee members will seek to reconcile their private views with a 
sense of responsibility to find and formulate the common ground upon which 
private and public interest meet. 

We have sensed a common purpose among committee members of affirming 
faith in our basic antitrust policy. There are signs that the committee will bear 
in mind the importance of conserving broad substantive doctrine and procedural 
methods which hay2 withstood the test of critical analysis and experience. This 
tay well suggest that recommendations for legislative change in major anti- 
trust iaws may be limited to instances where interpretations or enforcement 
have come into serious cunflict with underlying antitrust objectives. 
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We hope there will be committee awareness of the importance of maintaining 
a reasonable balance between respect for precedent and consciousness that 
precedent itself may stand in need of change. In this way we can maintain a 
sure footing in our antitrust past while avoiding the risk of ignoring grounds 
upon which committee views should be formulated independently of the stare 
decisis of litigated cases. If the economists on our committee can help to 
work out standards of competition and monopoly that can be translated into tests 
of facts capable of meeting requirements of legal proof, we may find the means 
of harmonizing these two sides of antitrust problems. 

In their initial statement the cochairmen said that the committee would be 
dealing with antitrust laws often characterized as having the dignity of a con- 
stitutional provision. Concerned ‘“* * * with economic liberty, the correlative of 
civil liberty. This makes antitrust a policy that transcends any particular 
administration. To be sure, we realize that there were bound to be differences of 
view concerning the reach of antitrust enforcement and the compatibility of 
specific types of enforcement action with the underlying objectives of the anti- 
trust laws. But we felt that if all members of the committee are guided by 
what is best for the national economy in antitrust statecraft, the public interest 
will coincide with legitimate interests of private competitive enterprise.” 

With this approach we are striving for a statement of fundamental antitrust 
policy which wil have the strength and suppleness of charter provisions in pre- 
venting impairment of competition while preserving conditions essential to com- 
petitive variety and competitive change. 


Mr. Oprenuer. I also have certain suggestions of an affirmative 
nature, not comprehensive or not necessarily all that I might have 


made to this committee, which I would respectfully like to submit, and 
because I will not have an opportunity to submit it otherwise, may | 
place that in the record ? 

The Cuatrman. Yes, sir. 

(The matter referred to follows :) 


SoME SUGGESTIONS CONCERNING AREAS IN WHICH THIs SUBCOMMITTEE MAY, IN 
THE WoRpDS oF CHAIRMAN CELLER, “MAKE THE Most EFFECTIVE CONTRIBUTION 
Now PossisLeE TOWARD DOVETAILING THE LEGAL FRAMEWORK OF OUR ANTITRUST 
LEGISLATION TO THE REQUIREMENTS OF AN EVER CHANGING DYNAMIC EcoNOMY” 


1. Further study of problems involving interlocking directorates: The Attor- 
ney General’s committee, after careful consideration, decided that it was not 
profitable to explore problems of interlocking directorates arising under section 
8 of the Clayton Act. The committee felt that since this section has been vir- 
tually untouched by enforcement agencies, there was scanty judicial precedent. 
In fact, at page 116 of the report we referred to the only court cases construing 
section 8. We there stated “A current study is needed to ascertain whether 
interlocking directorates are in fact an important problem affecting the com- 
petitive character of the economy. On the basis of such a study, section 8 can 
be reappraised and appropriate conclusions and recommendations reached.” 

You will recall that, as Judge Barnes testified before the subcommittee, the 
Attorney General’s committee did not attempt to make original factual investi- 
gations. This is the reason why we did not undertake to make such a factual 
study on interlocking directorates. I believe, however, that this are would be a 
fruitful source of inquiry for this subcommittee. I want to make it clear that 
I am not attempting to evaluate the merits of these problems but am simply 
suggesting that many developments may have occurred since 1914, when section § 
of the Clayton Act was passed, which may merit special study. 

2. Loss limitation statutes: It is now well known that one highlight of the 
committee’s report is the reeommendation for repeal of the Miller-Tydings amend- 
ment and the McGuire Act. It should be noted that nowhere it passes upon 
alternatives to resale prices as a means of preventing debasement of nationally 
advertised and branded consumer commodities through loss-leader practices. In 
that connection, I personally would have no objection to the type of Federal 
legislation proposed by the chairman of this subcommittee when he sponsored a 
loss-limitation type of bill at the time the McGuire Act was enacted. It is recog: 
nized that such legislation necessarily entails difficulties in defining cost and in 
the adiministration of the cost provisions of such a statue. I suggest that this 
subcommittee might profitably make a complete study of the operation of the 
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various State statutes prohibiting sales below cost. This may throw light on 
the feasibility of a Federal loss-limitation type of statute if occasion should 
develop for using that approach as a substitute for the McGuire Act. 

3. On page 269 of the committee report there is a presentation of the divergent 
views of committee members on the extent to which competition rather than 
Government regulation should prevail in the so-called regulated industries. 
Without stating all of the reasons that appear in the report for this divergence, 
I call attention to one important reason, namely, that some members felt that the 
committee did not have a factual basis for recommending a general congressional 
review of the need for regulation or that the trend toward regulation should be 
checked or even reversed. I believe that this is another area which may call 
for reappraisal by Congress which from the very beginning has been the architect 
of the exemptions in the regulated industry field and therefore the appropriate 
body to inquire into developments since the statutes were enacted or last amended. 
This would permit a much firmer factual foundation for arriving at conclusions 
about whether, as several committee members felt, there is unnecessary restric- 
tion of competition through regulation of entry and minimum rates in the 
motor-carrier industry. 

4. Patents: In the chapter on patent antitrust problems in the committee 
report, the committee was careful to say that “our task requires no full-scale 
analysis or evaluation of the patent system. A complete review of the myriad 
aspects of the patent laws would encompass interacting technological, economic, 
and social factors extending far beyond an appraisal based primarly on antitrust 
considerations.” I invite the attention of this subcommittee to the George Wash- 
ington University Patent, Trademark, and Copyright Foundation which is now 
engaged in making various factual studies in order to create a better under- 
standing of the nature and value of the patent, trademark, and copyright systems. 
This is an educational, nonprofit foundation under the aegis of the George Wash- 
ington University. I understand that the distinguished chairman of this sub- 
committee and Senator Kilgore have agreed to serve on the advisory council of 
the foundation which includes the following men of national statute representing 
the fields of commerce, education, science, manufacturing, finance, and the pro- 
fessions: Williard C. Asbury, vice president, Standard Oil Development Co. ; 
Joseph W. Barker, president, Research Corp.; Vannevar Bush, president, Car- 
negie Institution of Washington; Cyrus S. Ching, Cyrus 8S. Ching Associates; 
John W. Davis, Davis, Polk, Wardwell, Sunderland and Kiendl; Luis deFlorez, 
president, deFlorez Engineering Co. ; Laurence B. Dodds, vice president, Hazeltine 
Corp.; Thomas K. Finletter, partner, Coudert Bros.; Lawrence R. Hafstad, 
Director, Reactor Development Division, Atomic Energy Commission; John M. 
Hancock, partner, Lehman Brothers; Learned Hand, judge, United States Circuit 
Court, Second Circuit (retired); Mervin J. Kelly, president, Bell Telephone 
Laboratories; Charles F. Kettering, chairman of the board, Kettering Founda- 
tion; David E. Lillienthal, industrial executive and consultant; Max McGraw, 
president, McGraw Electric Co.; David Sarnoff, chairman of the board, Radio 
Corp. of America; Glenn T. Seaborg, professor of chemistry, University of 
California; Edward R. Weidlein, president, Mellon Institute of Industrial 
Research ; Charles E. Wilson, chairman of the executive committee of the board 
of directors, W. R. Grace & Co.; William T. Woodson, Woodson, Pattishall & 
Garner. 

I mention this because I believe this points in the right direction of acquiring 
the kind of factual information which is needed for evaluation of the American 
patent system. In order not to wanting in fullness of candor, I add that I have 
agreed to serve as a consultant to the director of the foundation and as an 
ex officio member of the advisory council. My experience as Cochairman of the 
Attorney General’s Committee convinces me that the studies of the foundation 
will prove to be useful to this subcommittee in its consideration of the relation 
of the patent system to the public policy of the antitrust laws. 

5. Foreign commerce: In this area there is similar need for factual data 
With reference to American investment abroad and other problems indicated in 
the statements, in chapter 2 of our committee report, of the Department of State, 
Department of Commerce, Department of Defense, and the Foreign Operations 
Administration. I realize that certain studies of this nature have already been 
made by Government agencies and I presume that further inquiry is continuing. 
This subcommittee, in my opinion, can be of great public service in engaging in 
similar activity in this area. 


Mr. Oprennetm. Thank you, Mr. Chairman. 
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The Cuairman. I want to thank you very much for your patience 
and cooperation with this committee, with some few exceptions. And 
we will now adjourn, to meet on Monday at 10 o’clock, when we will 
hear from William McChesney Martin, Jr., Chairman of the Federal 
Reserve Board, and Governor Robertson, of the Federal Reserve Sys- 
tem, and H, Earl Cook, Chairman of the Federal Deposit Insurance 
Corporation, and Mr. Arthur J. Goldberg, general counsel of the 
CIO. 

Mr. Orrenuetrm. Mr. Chairman, I have one other document I would 
like to have inserted, the membership list of the Attorney General’s 
National Committee To Study the Antitrust Laws. 

The CHarrman. All right. 

(The list referred to is as follows :) 


MEMBERSHIP LIST OF THE ATTORNEY GENERAL’S NATIONAL COMMITTEE To Stupy 
THE ANTITRUST LAWS, NOVEMBER 15, 1954 
Cochairmen : 
Stanley N. Barnes, Assistant Attorney General of the United States 
S. Chesterfield Oppenheim, professor of law, University of Michigan 
Executive secretary: Robert A. Bicks, Department of Justice 
Prof. Walter Adams, department of economics, Michigan State College, Bast 
Lansing, Mich, 
Prof. Morris A. Adelman, economics department, Massachusetts Institute of Tech- 
nology, Cambridge, Mass. 
Cyrus Anderson, assistant counsel, Pittsburgh Plate Glass Co., Pittsburgh, Pa. 
Douglas Arant, White, Bradley, Arant, All & Rose, Birmingham, Ala. 
H. Thomas Austern, Covington & Burling, Washington, D. C. 
Cyrus Austin, Appell, Austin & Gay, 30 Rockefeller Plaza, New York 20, N. Y. 
Wendell B. Barnes, Administrator, Small Business Administration, Washington 
a Oe 
Wendell Berge, Berge, Fox & Arent, Ring Building, Washington, D. C. 
Bruce Bromley, Cravath, Swaine & Moore, 15 Broad Street, New York, N. Y. 
Hammond E. Chaffetz, Kirkland, Fleming, Green, Martin & Ellis, 33 North La 
Salle Street, Chicago 2, Ill. 
Herbert W. Clark, Morison, Rohfeld, Foerster & Clark, San Francisco, Calif. 
Prof. John Maurice Clark, 41 Wright Street, Westport, Conn. 
Thomas F. Daly, Lord, Day & Lord, 25 Broadway, New York, N. Y. 
John W. Davis, Davis, Polk, Wardwell, Sunderland & Kiendle, 15 Broad Street, 
New York, N. Y. 
Prof. Walter J. Derenberg, Alexander, Maltitz, Derenberg & Daniels, 165 Broad- 
way, New York, N. Y. 
Raymond R. Dickey, Danzansky & Dickey, 1406 G Street NW., Washington, D. C. 
Charles Wesley Dunn, 608 Fifth Avenue, New York 20, N. Y. 
George E. Frost, 135 South La Salle Street, Chicago 3, Ill. 
Fred E. Fuller, Fuller, Harrington, Seney & Henry, Toledo, Ohio 
Robert W. Graham, Bogle, Bogle & Gates, Seattle 4, Wash. 
Clinton 8S. Golden, Solebury, Bucks County, Pa. 
Prof. Charles O. Gregory, University of Virginia Law School, Charlottesville, Va. 
Dean Ewald T. Grether, School of Business Administration, University of 
California, Berkeley 4, Calif. 
Prof. Clare E. Griffin, School of Business Administration, University of Michigan, 
Ann Arbor, Mich. 
Prof. Milton Handler, 445 Park Avenue, New York 22, N. Y. 
Edward F. Howrey, Chairman, Federal Trade Commission, Washington, D. C. 
Edward R. Johnston, Johnston, Thompson, Raymond & Mayer, 11 South La Salle 
Street, Chicago 3, Ill. 
George E. Hale, Wilson & McIlvaine, 120 West Adam Street, Chicago, II. 
Prof. Alfred E. Kahn, Economic Department, Cornell University, Ithaca, N. Y- 
A. Stewart Kerr, Crawford, Sweeny & Dodd, Detroit 26, Mich. 
Kenneth Kimble, 1701 K Street NW., Washington, D. C. 
Francis R. Kirkham, Pillsbury, Madison & Sutro, 225 Bush Street, San Fran- 
cisco 4, Calif. 
George P. Lamb, Kittelle & Lamb, Washington, D. C. 
Jack I. Levy, Sonnenschein, Berkson, Lautmann, Levinson & Morse, 77 West 
Washington Street, Chicago 2, Ill. 
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Mason A Lewis, Lewis, Grant, Newton, Davis & Henry, Denver 2, Colo. 

Benjamin H. Long, Dykema, Jones & Wheat, Detroit, Mich. 

Breck P. McAllister, Donovan, Leisure, Newton & Irvine, 2 Wall Street, New 
York, N. Y. 

Richard B. McDermott, Williams, Boesche & McDermott, Tulsa 3, Okla. 

Gilbert H. Montague, 67 Wall Street, New York, N. Y. 

Prof. Sherman Peer, Ludlowville, R. D., N. Y. 

prof. James A. Rahl, School of Law, Northwestern University, 357 East Chicago. 
Avenue, Chicago, Ill. 

David W. Robinson, Robinson, Robinson & Dreher, Columbia, 8. C. 

prof. Eugene V. Rostow, School of Law, Yale University, New Haven, Conn. 

Charles B. Rugg, Ropes, Gray, Best, Coolidge & Rugg, 50 Federal Street, Boston, 
Mass. 

Albert E. Sawyer, 56 Beaver Street, New York, N. Y. 

prof. Louis B. Schwartz, University of Pennsylvania Law School, Philadelphia, 
Pa. 

David T. Searls, Vinson, Elkins, Weems & Searls, Houston 2, Tex. 

Bernard G. Segal, Schnader, Harrison, Segal & Lewis, 1719 Packard Building, 
Philadelphia, Pa. 

Herman F. Selvon, Loeb & Loeb, Los Angeles, Calif. 

Whitney North Seymour, Simpson, Thacher & Bartlett, 120 Broadway, New 
York, N. Y. 

Morrison Shafroth, Grant, Shafroth & Toll, Denver, Colo. 

William Simon, 1001 Connecticut Avenue, Washington, D. C. 

Prof. Sumner H. Slichter, Economics Department, Harvard University, Cam- 
bridge, Mass. 

Blackwell Smith, Smith, Sargent, Doman, Hoffman & Grant, 521 Fifth Avenue, 
New York, N. Y. 

John Paul Stevens, Rothschild, Stevens & Barry, 120 South La Salle Street, 
Chicago, Til. 

Prof. George J. Stigler, National Bureau of Economic Research, 261 Madison 
Avenue, New York 16, N. Y. 

Jerrold G. Van Cise, Cahill, Gordon, Reindel & Ohl, 63 Wall Street, New York, 
Bee 

Sinclair Weeks, Secretary of Commerce, Washington, D. C. 

Curtis C. Williams, Jr., Jones, Day, Cockley & Reavis, Cleveland, Ohio. 

Laurence I. Wood, counsel, apparatus sales division, General Electric Co., 205 
East 42d Street, New York 17, N. Y. 


The CuairmMan. We will adjourn now. 
(Whereupon, at 12 noon, the committee adjourned until Monday,, 
June 13, 1955, at 10 a. m.) 
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MONDAY, JUNE 13, 1955 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 


The subcommittee met, pursuant to recess, at 10:30 a. m., in the 
caucus room, Old House Office Building, Hon. Emanuel Celler (chair- 
man) presiding. 

Present: Representatives Celler, Rogers, McCulloch, and Scott. 

Also present: Herbert N. Maletz, chief counsel and Kenneth R. 
Harkins, cocounsel. 

The Cuairman. The committee meeting will come to order. 

There has been submitted to the committee a copy of a communi- 
cation from Price Waterhouse & Co., which was addressed to the 
International Cooperative Petroleum Association. This letter refers 
to the Iranian Consortium and is dated February 28, 1955. It was 
sent by Price Waterhouse to Lloyd R. Marchant, general manager of 
the International Cooperative Petroleum Association, 11 West 42d 
Street, New York City: 


Iranian consortium: In accordance with your request, we supplied you with 
two pamphlets containing information as to cost and other obligations incident 
to participation in the Iranian consortium and instructions with regard to the 
kind of information we required in order for us to determine whether or not, 
in our opinion, your company is an established American oil company of suffi- 
cient responsibility to undertake the obligations to be assumed in connection 
with the participation it seeks in the consortium. 

You have sent us the financial and other information we requested. These 
data have been reviewed by us in the light of the participation your company 
has advised us it seeks. 

We have accepted without audit all the data you furnished us as representing 
a fair and complete disclosure pertinent to your responsibility to undertake 
the obligations required to be assumed in connection with the participation 
your company seeks in the consortium and to your being an established American 
oil company. Nothing came to our attention during the course of our review 
which indicated the necessity for us to conduct an audit. 

The facts with regard to the operation and ownership of your company as set 
forth in the information which is sent to us raised the question whether it 
could be deemed to be included in the term “other established American oil 
companies” as that term is used in the so-called participants agreement. We 
have obtained advice from the five American members of the Iranian consortium 
as to the meaning they intended that term to have in such agreement; and, on 
the basis of such advice, and of such information which your company sent to 
us, we are of the opinion that that term (with the meaning which such American 
members intended it to have) as used in such agreement does not include a 
corporation such as your company. 

As you know, we were engaged for this purpose by the American members of 
the Iranian consortium at the suggestion of the United States Department of 
State. Pursuant to instructions, we are sending a signed original copy of this 
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letter to the Department of State and to the president of each of the five 
American members of the consortium, namely, Gulf Oil Corp., Socony-Vacuum 
Oil Co., Inc., Standard Oil Co. (New Jersey), Standard Oil Co. of California, 
and the Texas Co. 
Yours very truly, 
(Signed) Prick WATERHOUSE & Co. 

Now the Chair wishes to make this comment : 

I had thought, from the testimony presented to this committee by 
representatives of the State Dep: irtment, that Price Waterhouse served 
solely as an independent, impartial entity to judge financial respon- 
sibility of applicants for a share in the American 40-percent portion 
of the Iranian consortium. Apparently, Price Waterhouse also deter- 
mined whether an applicant was an established American oil company. 

To ascertain this fact, Price Waterhouse requested its clients—Gulf, 
Socony, Jersey, Socal, "and Texas (the international oil companies 
originally participating in the consortium )—to interpret one of the 
consortium agreements, a so-called participants agreements. When 
advised of this interpretation, Price Waterhouse excluded applicants 
not intended to be covered by the original participants. 

It is obvious that the State Department gave little care to the ad- 
mission procedures it adopted. First, Price Waterhouse apparently 
was the sole judge of financial responsibility , 2 position of overwhelm- 
ing power with no guideposts given. 

On the other questions of eligibility, however, Price Waterhouse 
was but an accommodating agent to exercise the original participants 
will. 

These procedures suggest a casual treatment by the State Depart- 
ment of the need for safeguards against further extensions of the oil 
cartel’s power. This committee must examine the consortium docu- 
ments to see in what other respects the State Department has permitted 
augmentation of the position of the oil cartel’s original members. 

The Chair also wishes to insert in the record a communication re- 
ceived from counsel of the New York State Banking Department, 
together with communications addressed by Assistant Attorney Gen- 
eral Stanley N. Barnes to attorneys for the Bankers Trust Co. and 
the Public National Bank & Trust Co., the Chase National Bank, and 
the Bank of Manhattan Co. 

Apparently from these communications it appears that the Depart- 
ment of Justice indicated to the State banking department that the 
mergers of the banks mentioned were not in violation of section 7 of 
the Clayton Act. Apparently, the Department of Justice did not 
consider whether or not those mergers were violative of the provisions 
of the Sherman Act. 

(The letters referred to are as follows:) 

STaTe OF New YoRK BANKING DEPARTMENT, 
New York, N. Y., June 10, 19355. 
HERBERT MALETz, Esq., 
Counsel, Antitrust Subcommittee, 


Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Hersert: As agreed at the time of the superintendent’s appearance 
before your committee, I am enclosing copies of Assistant Attorney General 
Barnes’ letters to the attorneys for the institutions in the recent bank mergers 
in New York State. 

Congressman Celler also requested the names of the candidates for a branch 
location referred to at the bottom of page 4 of the superintendent’s oral state- 
ment. Please be advised that these were Greenwich Savings Bank, Dry Dock 
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Savings Bank, Empire City Savings Bank, and New York Savings Bank. The 
successful candidate was Greenwich Savings Bank. 

The superintendent would greatly appreciate it if you would send him a copy 
of the transcript of his appearance. 

If there is anything further we can supply you or any other way we can be of 
service, please let me know. 

With warmest regards, I am 

Very sincerely yours, 
JAMES MARSHALL Power, Counsel. 


UNITED States DEPARTMENT OF JUSTICE, 
Washington, D. C., March 23, 1955. 
Epcar Barton, Esq., 
White & Case, 
New York, N. Y. 

Deak Mr. Barton: This refers to the data which you submitted to this 
Department concerning the proposed merger between Bankers Trust Co. and 
the Public National Bank & Trust Co. of New York. 

After a further review of this matter, we have concluded that it is extremely 
doubtful whether we have jurisdiction under section 7 of the Clayton Act. How- 
ever, had we concluded that we did have jurisdiction, it is unlikely that we 
would have instituted proceedings to prevent the merger. 

Sincerely yours, 
STANLEY N. BARNES, 
Assistant Attorney General. 


UNrIrep STATES DEPARTMENT OF JUSTICE, 
Washington, D. C., March 23, 1855. 
LAWRENCE BENNETT, Esq., 
Milbank, Tweed, Hope and Hadley, 
New York, N. Y. 
Dear Mr. Bennett: This refers to our discussions concerning the proposed 
merger between the Chase National Bank and the Bank of the Manhattan Co. 
After a complete consideration of this matter, we have concluded that this 
Department would not have jurisdiction to proceed under section 7 of the Clayton 
Act. For this reason this Department does not presently plan to take any 
action on this matter. 
Sincerely yours, 
STANLEY N. BARNEs, 
Assistant Attorney General. 


The Cuatrman. As a result of testimony heretofore taken, I have 
asked the staff to prepare a bill which would provide that in any pro- 
posed merger in any line of commerce, including banking, if any of 
the participants have assets of $1 million or more, advance notice must 
be served upon the Attorney General and the Department of Justice. 

In the case of any proposed merger where any of the participant 
companies to the merger have assets of $10 million or more, as a condi- 
tion precedent to the finalizing of that merger consent must be secured 
from the Federal Trade Commission. 

After this bill has been submitted appropriate hearings will be had 
thereupon by this committee. 

I offer for the record a communication from the General Services 
Administration, dated June 7, 1955, concerning the Civil Aeronautics 
Administration’s proposed sale of navigation and communications 
facilities to the American Telephone & Telegraph Co. and Western 
Union. 

[ shall not take the time to read the letter, but it shall be placed in 
the record. 
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(The letter referred to is as follows:) 


May 5, 1955. 
Hon. EpMuNp F. MANSURE, 
Administrator, General Services Administration, 
Washington, D. C. 

Dear Mr. MANSvRE: The attention of the Antitrust Subcommittee of the House 
Committee on the Judiciary has been called to a newspaper article stating that 
the Civil Aeronautics Administration is preparing to sell the Government’s nation- 
wide air navigation and communications network to the American Telephone & 
Telegraph Co. and Western Union. This article indicates that the Civil Aero- 
nautics Administration is presently negotiating with these two companies and 
proposes to lease these services from the companies after the sale is completed. 

It is also stated that the General Services Administration has been requested by 
the Civil Aeronautics Administration to declare as surplus these navigation and 
communication facilities. 

The Antitrust Subcommittee is very much interested in this matter since it 
concerns Government policy affecting two private corporations which are already 
dominant in the vital communications field. It also would affect the future 
competitive structure of the entire industry. 

Accordingly, the subcommittee would appreciate obtaining from you, at your 
earliest convenience, a complete report on this matter. 

Sincerely yours, 
EMANUEL CELLER, Chairman. 


GENERAL SERVICES ADMINISTRATION, 
Washington 25, D. C., June 7, 1955. 


Re CAA proposed sale of navigation and communications network to A. T. & T. 
and Western Union. 


Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington 25, D. C. 

DEAR CONGRESSMAN CELLER: Your letter of May 5 requested that you be advised 
concerning an alleged request made to GSA by the Civil Aeronautics Administra- 
tion to declare as surplus certain navigation and communication facilities. 

On April 1, GSA representatives were invited to a conference in the offices of the 
Civil Aeronautics Administration, at which time various aspects of these prob- 
lems were discussed. The CAA representative advised GSA that no policy 
determination had been made on the matter. They merely wanted to acquaint 
GSA with the fact that they were studying the overall effect in the event negotia- 
tions were undertaken. 

The CAA indicated that while it possessed certain statutory authority (the 
International Aviation Facilities Act, 62 Stat. 450) which might be applied in 
the event such a disposal was decided upon, it was felt that GSA should be 
alerted because of its general responsibility in the field of property management 
in the Government. 

It was indicated to GSA that during the consideration of this matter the CAA 
would contact other interested agencies, including the Bureau of the Budget 
and the General Accounting Office. 

You are further advised, however, that under Public Law 152, in matters of 
such nature before formal participation, we have required full information as 
a general practice in order to report to the appropriate committees of Congress. 

Cordially yours, 
EpmMuND F. MAnsure, Administrator. 


The CuatrMan. Our first witness this morning will be Mr. Arthur 
Goldberg of the Congress of Industrial Organizations. 

Mr. Goldberg, we have some additional distinguished witnesses this 
morning, and I hope that you will be brief so that they will not be 
held here unduly long. I notice that you have a rather lengthy state- 
ment, and I hope that you will epitomize it orally for us. 

Mr. Gotpserc. That is my intention, Mr. Chairman. 
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STATEMENT OF ARTHUR J. GOLDBERG, GENERAL COUNSEL, 


CONGRESS OF INDUSTRIAL ORGANIZATIONS, ACCOMPANIED BY 
THOMAS E. HARRIS, ASSOCIATE COUNSEL 


Mr. Gotppera. For the record I would like to identify myself. My 
name is Arthur J. Goldberg. I am the general counsel of the Con- 
sress Of Industrial Organizations and I am accompanied here today 
Sy my associate, Thomas E. Harris, who is associate general counsel 
of the CIO. 

I am also the general counsel of the United Steel Workers of Amer- 
ica, and since I will make reference to that organization later, I think 
it is only appropriate that I so identify myself. 

I have, Mr. Chairman, a formal statement that I do not intend to 
read, and with your permission, I would like to offer the formal state- 
ment for the record, and ask that it be reproduced in the record. 

The Cuarrman. You have that permission. 

(The prepared statement of Mr. Goldberg is as follows :) 


STATEMENT OF THE CONGRESS OF INDUSTRIAL ORGANIZATIONS 


My name is Arthur J. Goldberg. I am general counsel of the Congress of 
Industrial Organizations, and appear here on its behalf. We appreciate the 
opportunity to appear before this committee. 

In my testimony here today I shall discuss those portions of the report of 
the Attorney General’s committee which relate to the application of the anti- 
trust laws to labor unions and union activities, and also certain broader issues 
as to the status of unions under the antitrust laws which have been raised in 
statements filed with this committee by the chamber of commerce, the National 
Association of Manufacturers, and the American Farm Bureau Federation. I 
shall deal first with the general issues raised by the three last-named organi- 
zations, before turning to the more restricted and technical questions posed 
by the committee’s report. 


1. THE STATUS OF UNIONS UNDER THE ANTITRUST LAWS 


The general question of the status of unions under the antitrust laws is an 
old one, and in discussing it I ask the committee’s indulgence to review a bit 
of history. It is ancient history, for the views put forth for the chamber, 
the NAM, and the Farm Bureau that the antitrust laws should apply to unions, 
and their fulminations about labor monopoly and union restraint of trade, 
represent a throwback to the outmoded and discredited economic thinking of 
more than a century ago. This thinking regarded the labor of human beings 
as a commodity and, therefore, as subject to the principles governing restraints 
of trade in commodities. 

Now, restraint of trade is a bad word. Monopoly is a bad word. We are- 
all against restraints and monopolies, whether created by business organiza- 
tions or by business organizations in conspiracy with labor unions. But persons. 
who talk about union restraint of trade and about labor monopoly use the terms 
in a peculiar sense, to cover situations which do not properly come within these 
concepts. 

Let me illustrate. A manufacturer is normally both a buyer and a seller. 
He buys raw materials and he sells the product which he manufactures from 
those materials. The antitrust laws seek to prevent restraints of trade both 
in the markets in which the manufacturer buys and in the markets in which 
he sells. They attempt to insure that in buying his materials the manufacturer: 
gets the benefit of competition, while at the same time they seek to prevent 
the manufacturer from restraining competition in the sale of his product, as 
by agreeing with competing manufacturers to fix prices or limit production. 

In this illustration, I have omitted one facet. The manufacturer also employs 
labor. Now the question—and it is not a new question—is whether the labor 
market should be subject to the same considerations and the same statutory 
Testrictions as the commodity markets. F 
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I have said that this is not a new question. The maintenance of competition 
in the pricing of commodities was a cardinal principle of the common-law 
doctrine of trade. as it is now of the Sherman Act. Thus, if the sellers of a 
commodity band together to establish a uniform price for the commodity, and 
agree that it will not be offered except at that price, that is per se an unlawful 
restraint of trade and a violation of the antitrust laws. If human labor js 
considered to be the same as a commodity, then an organization of workers 
to increase the price which is paid for their labor is also a restraint of trade. 
And so the courts once held at common law, up until about 1850. In that view 
all labor organizations were criminal conspiracies in restraint of trade. 

For those who misguidedly still consider labor as a commodity, a union is 
per se, by its very nature, a restraint of trade and a monopoly. The object 
of a union is to band together the individual workers in an effort, by common 
action, to obtain better wages and working conditions, i. e., to obtain a higher 
price for their labor. The very purpose and effect of a labor union is to limit 
the power of an employer to use competition among workingmen to drive down 
wage rates and to enforce substandard conditions of employment. So to those 
who, setting aside all human considerations, would consider labor as a com- 
modity, all labor unions are monopolies. Thus the NAM statement: 

“* * * it must be recognized that labor unionism, by its very nature, is 
essentially monopolistic.” 

But the common-law courts came, more than a century ago, to the realization 
that the public policy against restraints of trade in commodities did not justify 
a rule that the voluntary organization of workingmen was itself a restraint 
of trade and a monopoly. The courts ruled, therefore, that the formulation 
of a union was not itself an illegal restraint of trade, and that a strike for 
higher wages or shorter hours was permissible. The formulation the courts 
used was that unions were not per se illegal, and that their concerted activi- 
ties were permissible so long as they sought legitimate ends by legitimate 
means. The courts themselves decided what ends or means were legitimate. 
Thus, under that formulation, secondary strikes or boycotts were usually 
held to be illegal restraints of trade on the ground that they employed improper 
means. 

That was the state of the common law with respect to trade unions when the 
Sherman Act was passed in 1890. That statute was supposedly aimed at the 
growing industrial monopolies in the steel, oil, tobacco, sugar, packing, and other 
industries. It is doubtful that it was ever intended by Congress to apply at all 
to the activities of labor unions (apart from union collusion with employers). 
The Supreme Court ultimately held, however, in 1908, and this history beginning 
with the enactment of the Sherman Act is set out in the report of the Attorney 
General’s committee (p. 294 ff.), that the Sherman Act did in effect embody the 
common law doctrine with respect to the legality of union activities. And in 
that leading case, Loewe vy. Lawlor (208 U. S. 274), otherwise known as the 
Danbury Hatters case, the Court held that union instigation of a nationwide 
consumers’ boycott of nonunion made hats violated the Sherman Act, presumably 
because the means—the boycott—was not “legitimate.” 

“In apparent response to this decision,” as the committee’s report puts it, 
Congress, when it passed the Clayton Act in 1914, sought to exclude certain 
union activities from the reach of antitrust laws. Section 6 of the Clayton Act 
declares that “the labor of a human being is not a commodity or article of com- 
merece.” It further provides that “nothing contained in the antitrust laws shall 
be construed to forhid the existence and operation” of labor unions “* * * or to 
forbid or restrain individual members of such organizations from lawfully carry- 
ing out the legitimate objects thereof: nor shall such organizations, or the mem- 
bers thereof, be held or construed to be illegal combinations or conspiracies in 
restraint of trade under the antitrust laws.” 

This provision was supplemented by a provision in section 20 of the Clayton 
Act barring issuance of injunctions by the Federal courts against strikes, boy- 
ecotts, or picketing “in any case between an employer and employees, or betweet 
employers and employees, or between employers, or between persons employed 
and persons seeking employment, involving, or growing out of, a dispute concern: 
ing terms or conditions of employment.” 

Section 20 concluded with the proviso: “[N] or shall any of the acts specified 
in this paragraph be considered or held to be violations of any law of the United 
States.” 

Despite this broad language the Supreme Court held, in Duplex Printing Press 
Co. v. Deering (254 U. S. 443 (1921) ), that section 20 prohibited injunctions only 
in disputes between an employer and his own employees; and under this col: 
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struction the Federal courts continued to enjoin secondary strikes and boycotts 
until the enactment of the Norris-LaGuardia Act in 1932. This statute, as the 
committee report states (p. 296), was “a partial reaction to the Duplex” case. 
In the Norris-LaGuardia Act, “labor dispute” is defined to include “any contro- 
versy concerning terms or conditions of employment * * * regardless of whether 
or not the disputants stand in the proximate relation of employer and employee.” 

The Norris-LaGuardia Act finally ended the issuance of labor injunctions in the 
Federal courts, except to the extent that Government-sought injunctions were 
restored by the Taft-Hartley Act. 

The declaration in section 6 of the Clayton Act that the “labor of a human 
being is not a commodity” reflects congressional recognition of the economic 
differences between the buying and selling of labor and the buying and selling of 
commodities. These differences were well summed up by Congressman Franklin 
D. Roosevelt, Jr., in testimony before the House Education and Labor Committee 
on the Lucas bill (S. 2545) in 1953, as follows: 

“1. If the businessman who sells steel or who wants to buy it is not satisfied 
with an offer he can generally wait for a better one without loss. But the worker 
is selling a part of himself, his own labor power. If he turns down a job because 
ihe price (that is, the wage) is unsatisfactory, what he loses while shopping 
around for a better opportunity is lost forever. Besides, the worker cannot hold 
out long for better offers; his family must eat every day. 

“2. The prevailing price of steel is generally widely known to buyers and sellers 
all over the country but the price of labor, the current wage rate, cannot easily 
be known to an individual searching for work. Without a union to help him a 
worker generally, for lack of information, would be forced to sell his labor for 
too low a price. 

“3. While most commodities can be shipped to the market where they may 
bring the highest price, the worker cannot so easily move with his family from 
one city to another even if he had the means of knowing that his labor would 
bring a higher price in another place. 

“4. In our industrial society there are generally many workers trying to sell 
their labor and gradually fewer employers seeking to buy it. Without collective 
bargaining through strong unions, workers in most instances would have no 
choice but to accept whatever price is offered for their labor. 


“HYPOCRITICAL NONSENSE 


“In the face of these tremendous advantages of the buyer of labor (the 
employer) over the seller (the worker), surely it is hypocritical nonsense to 
talk about the benefits of pure competition which would supposedly exist in a 
free-labor market in which there would be no unions.” (Congressional Record 
Appendix, 88d Cong., Ist sess., vol. 99, pt. 9, p. A756.) 

These and other related considerations have led to general recognition that 
competition among workers in the sale of their labor is not properly comparable 
to competition among sellers in the sale of commodities, and that the former, 
unlike the latter, does not serve a sound purpose socially or economically. It is, 
therefore, improper and misleading to apply the concepts of “monopoly” and 
“restraint of trade” to organizations of workingmen. The law frowns on com- 
binations among businessmen to raise the price of their products, but that it 
does not and should not frown upon the combination of individual workers into: 
unions to raise the price of their labor. When a monopoly exists in business an 
individual corporation or a group of corporations fixes the level of production 
and prices which will maximize profits. On the other hand, when workers band 
together in a union they do so for the purpose of increasing their wages and 
improving their living conditions. These practices are in the interest not only 
of the workers who band together but of the economy as a whole, since as wages 
and living standards improve, our economy expands. In contract, as business 
monopolies increase and grow strong, the economy contracts. There are, there- 
fore, very fundamental differences between the purposes and functions of a busi- 
hess monopoly and those of a trade-union organization. 


2. THE PROPOSALS OF THE CHAMBER, NAM, AND FARM BUREAU 


The statements by the chamber, the NAM, and the Farm Bureau can be dealt 
With together since they are remarkably alike, even in phraseology. Thus all 
three statements assert that the antitrust laws should apply to unions, and 
complain about “labor monopoly” and “restraint of trade” and “industrywide 
bargaining.” 
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I do not mean to suggest that these statements were copied from each other: 
All of them simply echo phrases that have been emanating from reactionary 
spokesmen for decades. They were most recently heard in 1952 and 1953, in 
support of bills introduced by ex-Congressman Wingate Lucas to prohibit indus. 
trywide, or areawide, or even companywide collective bargaining. One of these 
Lucas bills was defeated on the floor of the House in 1952, while the other failed 
to emerge from committee in 1953. 

It is true, and I am happy to acknowledge it, that none of the three organiza- 
tions avowedly proposes to go all the way back to the first part of the 19th 
century, when trade unions were regarded as illegal per se. And the chamber of 

‘commerce, at least, pays lip service to “the right of employees to organize, if they 

freely choose to do so, and to bargain collectively with their employers,” and 
asserts that it does not mean to interfere with “legitimate union activities” but 
only with “those activities which have a trade-restraint character.” Nevertheless, 
both the chamber of commerce statement and that of the NAM display an unmis- 
takable nostalgia for the days before the Clayton and Norris-LaGuardia Acts, 
when the courts decided whether particular union means or objectives were 
permissible.’ 

The NAM suggests that Congress enact a statute prohibiting “* * * contracts, 
combinations, or conspiracies between local unions, whether or not affiliated, 
where the purpose or necessary effect thereof is unreasonably to impair, diminish, 
impede, obstruct, or prevent the production or movement of goods for or in inter- 
state commerce.” 

Under this proposal the courts would have carte blanche.authority, as they 
did in the early part of this century, to determine the legality of particular union 
practices, if more than one local union were involved. This proposal is primarily 
aimed, however, as the NAM statement makes clear, at industrywide, or area, 
or even companywide collective bargaining. Its objectives are the same as those 
of the bills introduced in 1952 and 1953 by ex-Congressman Lucas. The chamber 
of commerce and the Farm Bureau Federation would also have Congress broaden 
present restrictions on secondary boycotts and “featherbedding.” 

(a) Industrywide and pattern bargaining.—The chamber, the NAM, and the 
Farm Bureau all ask that Congress outlaw industrywide, or areawide, or pattern 
collective bargaining. Such bargaining is, in their view, the epitome of labor 
monopoly. 

This charge that national or regional or pattern bargaining is “monopolistic” 
and “a restraint of trade” reverts, of course, to the basic fallacy that human 
labor is to be treated as a commodity, and that organizations of those who have 
nothing to sell but the use of their minds and bodies constitute “restraints of 
trade.” 

This approach, as I have already indicated, is a false one. The issue is not 
one of monopoly versus competition, and the use of antitrust phraseology in 
this context serves only to mislead. The purpose of the antitrust laws is to 
preserve competition ; but surely no one is suggesting that unions should compete 
with each other to see who can supply human labor at the lowest price. And 
surely no one is suggesting that individual workers should compete with each 
other to work at the lowest wage. 

There is some suggestion in the chamber’s statement that industrywide bar- 
gaining, and regional and pattern bargaining, are destructive of competition 
among the employers of labor. I do not believe, however, that such a charge 
can be generally supported. Such industries as men’s and women’s clothing, 
glassware, hosiery, pottery, and the silk and rayon dyeing and finishing industry, 
in all of which there is a long history of national or regional bargaining, are 
highly competitive. Professors Lester and Robie of Princeton, after studying 
7 industries in which national or regional bargaining had existed for more than 
10 years, came to the conclusion that such bargaining has nu tendency whatever 
toward increasing monopolistic, noncompetitive price policies. See Lester and 
Robie, Wages Under National and Regional Collective Bargaining, Princeton 
University Press (1946). 

It is, of course, true that industry or area or pattern bargaining tends to 
prevent employers from competing with each other by paying lower wages 
than their competitors. But it is neither socially nor economically desirable for 


1In his dissenting opinion in Duplex Printing Press Co. v. Deering (254 U. S. 443, 485), 
Mr. Justice Brandeis said: “By virtue of that doctrine, damage resulting from conduct 
such as striking or withholding patronage or persuading others to do either * * * became 
actionable when done for a purpose which a judge considered socially or economically 
‘harmful and therefore branded as malicious and unlawful.” 
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employers to compete with each other by paying lower wages. Further, uniform 
wage scales among employers do not eliminate price competition in the sale of 
the employers’ products. As Lester and Rebie state, “Indeed elimination of wage 
cutting has tended to stress efficiency of management as the most important factor 
in competition.” 

The chamber statement asserts that “the excessive costs of pattern bargaining 
can force smaller firms out of business.” And the statement adds (pp. 25-26) : 

“Furthermore, giant unions have not hesitated to impose even tougher demands 
on small and middle-sized companies unable to resist the tremendous economic 
power of the giant industry unions. The effect of such union tactics obviously 
has been to reduce competition, violating at least the spirit of our national anti- 
trust policy.” 

At this point the chamber’s viewing with alarm becomes self-contradictory. 
The charge that unions “impose even tougher demands” on small and middle-sized 
companies means, if it means anything, that the unions are deviating from pat- 
tern bargaining and that the chamber is complaining about the deviation. The 
assertion is in any event quite unrelated to fact. 

The real question is not preserving competition against monopoly but a ques- 
tion of power as between workers and employers. The chamber objects to indus- 
try or areawide bargaining, and the NAM to bargaining by national unions, not 
because it reduces competition among the employers in the sale of their products, 
or because there should be competition among employees to supply labor cheaply, 
hut because it gives greater bargaining power to labor. That is the issue, and 
unrelated antitrust questions are brought in simply to confuse it. 

Does nationwide, or regional, or pattern collective bargaining give too much 
power to labor? I think the answer to that question, as a general question, is 
unqualifiedly “No.” There is no evidence that in any major industry the finan- 
cial strength or the bargaining power of a union is larger than the financial 
strength or bargaining power of the employers. Can you compare the United 
Steelworkers of America, with assets of approximately $20 million, with a single 
corporation like the United States Steel Corp., with assets of $3 billion, and 
say that the union has the overwhelming power? Of course not. Does this com- 
mittee really think that it is necessary to break up the Steelworkers Union into 
fragments so that the Steel Corp. will not be overpowered by the union during 
the current negotiations? Of course not. 

In its prepared statement, the chamber of commerce asserts that (p. 25): 
“* * * industrywide bargaining * * * is a clear-cut illustration of the inequity 
or double standard in our antitrust laws which prohibits monopolistic combina- 
tions on the employer side, but permits comparable power combinations on the 
union side.” 

This assertion is sheer nonsense. If there is industrywide bargaining, the 
industry is by definition acting as a unit, and there is no double standard. 

The fact that we have defended industrywide or areawide or pattern bargain- 
ing may leave the impression that unions are solely responsible for the establish- 
ment of these types of bargaining. However, that is not the case, and we do 
not want to take credit that is not wholly due us. 

Indeed, industrywide or areawide bargaining can never be the sole creation of 
the union. Under the doctrines of the National Labor Relations Board employers 
may in appropriate situations bargain jointly if they and the union both so elect. 
However, an individual employer always has the option to refuse to agree to joint 
bargaining in the first place; and the further option to withdraw from joint bar- 
gaining at appropriate times. 

The situation is essentially the same as respects “pattern bargaining”, where 
a leader in the industry negotiates an agreement with the union and the pat- 
tern thus established is followed by the other companies in the industry. 
Unions may have some influence in preserving or extending pattern bargain- 
ing, but its creation is essentially due to decisions of management, which, in 
turn, reflect the economic organization of the particular industry. Let me 
illustrate. 

One industry which is always singled out as an example of pattern bargaining 
is the steel industry. That is an industry that I happen to know something 
about, since I have the honor to be general counsel of the United Steelworkers 
of America as well as of the CIO. 

The fact is that it was the steel industry, not the union, which initiated the 
practice of following a pattern in wage movements. The industry follows a 
pattern not only on wage movements, but on prices, and it has been doing so 
for many years. Indeed a disinterested study on wage movements in the steel 





2148 ANTITRUST AND MONOPOLY PROBLEMS 


industry from 1913 to 1932 shows that these wage movements followed a pattern 
even during those years, long before the union appeared on the scene. This 
study was made by Mr. George Seltzer, at the University of Chicago, and was 
tinanced by a grant from the Rockefeller Foundation. In his study, entitled 
“Pattern Bargaining and the United Steelworkers,” Mr. Seltzer reaches the 
following conclusions on wage momements during the period 1913-32: 

“They show general agreement in the timing and amount of wage changes 
throughout the industry. * * * The United States Steel Corp. took the lead 
in 11 of the 14 general wage changes during this period; no other basic-steel 
firm assumed the leadership role more than once.” 

Mr. Seltzer concluded : 

“It seems clear that the USA-CIO did not initiate uniformity of wage be- 
havior in the basic-steel industry. This uniformity is rooted in the product 
and labor market structure of the industry. 

“The sychronization of the wage behavior of basic-steel firms is in part qa 
reflection of the larger business strategy prevailing in the industry.” 

Mr. Seltzer, I should make it clear, was talking about the uniformity of wage 
movements, rather than about the uniformity of individual wages. While the 
movement of wages followed a pattern in the steel industry before the stablish- 
ment of the union, it is also true that the union has substantially contributed 
to the establishment of wage uniformity—that is, to equal pay for equal work. 
In the days before the union, wage rates for the same job varied widely not 
only from plant to plant but within a single plant, and there was little attempt 
at scientific job evaluation. Now, job evaluation plans jointly operated by the 
companies and the union seek to insure wage uniformity throughout the basic- 
steel industry. 

Again, before the creation of the union there was a very substantial differen- 
tial between northern and southern wage rates, and there were other inter- 
mediate regional differentials. In successive collective-bargaining contracts 
negotiated over the years, the union gradually succeeded in eliminating all of 
these regional wage differentials. 

Thus while the union was not responsible for establishing the pattern of wage 
movements in the industry, it has contributed to establishing a more uniform 
pattern of wage rates. Frankly, we are quite proud that we have done so. We 
believe in equal pay for equal work. We believe that steelworkers in the 
South should receive the same pay as steelworkers in the North. They do the 
same work, their living costs are the same, and the steel they make sells for 
the same prices. We do not see why they should not receive the same pay. Or, 
to go back to an antitrust formulation, we do not believe that the Nation’s 
economic well-being would be promoted by requiring that these steelworkers 
compete with each other as to who will work more cheaply. 

I have no doubt that the same general picture is true of other industries 
where pattern bargaining prevails. This type of bargaining exists primarily in 
industries like steel, automobile, meatpacking, rubber, and oil, where one or 
more large corporations dominate the industry. Long before there were unions 
in these industries, the dominant corporations in the industry set the pattern 
both for the prices of the industry’s products and for the wages of its employees 
This following of a pattern came about as a matter of deliberate choice by the 
corporations, or because of the structure of the industry, or some mixture of 
the two. In any event it was not foisted by unions on an unwilling industry. 

To day strong national unions exist in nearly all of these industries. It is 
fortunate that they do. For without them the giant corporations would have 
a free hand in fixing wages as they saw fit. It is only the existence of powerful 
unions that has enabled the workers in these industries to get higher wages, 
secure decent living standards for themselves, and make their contribution to 
maintaining national purchasing power. 

I do not wish, however, to leave any impression that we believe that industry- 
wide or area or pattern bargaining is the only proper type of bargaining, or 
necessarily the best type in all situations. That is not the case. We are not in 
favor of any of these types of bargaining, as a general proposition, any more 
than we are in favor of companywide or of local plant bargaining, or of craft 
bargaining, or of any of numerous other types or combinations, All of these 
diverse types of bargaining have emerged as responses to the needs and realities 
of particular situations, Presumably both industry and management have found 
them desirable and workable, and certainly there is no indication that any of 
these various types of collective bargaining has harmed the public interest. 
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(b) Secondary boycotts——Both the chamber of commerce and the American 
Farm Bureau Federation assert that the present provisions of the Taft-Hartley 
Act dealing with secondary strikes and boycotts are not sufficiently all pro- 
hibitive. The chamber’s statement lists no less than six additional situations 
that it wants the secondary-boycott provisions extended to cover. 

I am sure that this committee does not consider that the revision of the Taft- 
Hartley provisions dealing with secondary strikes and boycotts is within its 
purview, or desire from me any detailed discussion of this complicated subject. 

Last year President Eisenhower proposed certain modifications of the second- 
ary-boycott provisions of the Taft-Hartley Act. However, the President proposed 
that those provisions be liberalized, not made more rigid. Thus the President’s 
1954 Taft-Hartley message to Congress urged that the prohibitions against sec- 
ondary boycotts in the present law be relaxed to permit such boycotts against, in 
the President’s language: 

“(1) An employer who is performing farmed-out work for the account of 
another employer whose employees are on strike or (2) an employer on a con- 
struction project who, together with other employers, is engaged in work on the 
site of the project * * *.” 

The bill reported out by the Republican majority of the Labor Committee, 
S. 2650, 88d Congress, 2d session, followed the President’s recommendations. 
The report of the Democratic minority on the Senate committee (Rept. No. 1211, 
pt. 2, 88d Cong., 2d sess.) had the following to say with regard to the Republican 
proposals on secondary boycotts: 

“We agree that these liberalizations of the secondary-boycott provisions are 
desirable. Here again, however, they do not go far enough. 

“We believe that workers should be permitted to refuse to work on goods pro- 
duced in a struck plant, whether or not the work in question is technically farmed 
out; and that striking workers should be permitted to ask workers in other fac- 
tories to refuse to handle struck work. We believe that workers should be 
allowed to refuse to handle goods produced by runaway shops, or under sweat- 
shop conditions, or goods of a nonneutral employer, most of whose work is on 
the goods of a primary employer engaged in a labor dispute. These are legitimate 
forms of worker mutual assistance. To forbid workers to resort to them is to 
require them to aid employers in undercutting the workers’ own wages and 
working conditions. It is to deny them perfectly legitimate methods of protecting 
their own interests.” 

I believe that this comparison of the views of the chamber and the Farm Bureau 
with current congressional thinking on this subject sufficiently indicates the 
antediluvian character of the former. 

(c) Featherbedding.—Both the chamber and the Farm Bureau assert that the 
law should be amended to more effectively restrict featherbedding. Neither 
organization has made any concrete proposal on this subject, nor do their 
generalized assertions disclose any real comprehension of it. 

Union practices which employers denounce as featherbedding are the counter- 
part of employer practices which unions denounce as the “‘stretchout.” If feather- 
bedding may be defined as union insistence on pay for work that is not done, the 
stretchout may be defined as employer insistence that workers perform more 
work without corresponding additional pay. 

If it is bad for a union to ask for pay for work which is not being done, it must 
be, from a balanced view, equally bad for an employer to require the union to 
agree to extra work without the employer paying for it. But we have not heard 
of anybody’s recommending legislation which would make it an unfair labor 
prectice for employers to require unions to agree to a stretchout provision. 

Nor do we recommend such legislation. The issues involved in featherbedding 
and the stretchout are better left to collective bargaining. 

Modern industry can have devastating consequences on the worker’s livelihood 
and health unless the worker, through his union, makes some attempt to abate 
the impact so that the worker alone is not compelled to suffer the full conse- 
quences of the management drive for profit making. In the course of collective 
bargaining, therefore, management and labor have evolved working rules, which 
Professor Slichter, of Harvard, has put under the heading of industrial juris- 
prudence, to determine sensible ways of meeting the many problems of finding 
a mutually agreeable middle ground between workers being worked too hard and 
workers lying down on the job. 

This is not to say that the stretchout or featherbedding is not in some situa- 
tions carried to unsound extremes, but it is extremely doubtful whether a legis- 
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lative rule can be devised which will automatically catch within its provisions 
only the unsound and leave undisturbed the sound practices, 

In fact, the two legislative attempts to date to deal with featherbedding have 
both come to nothing. The first of these was the Lea Act, aimed at the American 
Federation of Musicians, while the second is the present section 8 (b) (6) of the 
Taft-Hartley Act. No charge of a violation of either act has ever been sustained 
by the courts. As a matter of fact, very few featherbedding charges have even 
been filed with the National Labor Relations Board, which i§ clear evidence that 
the problem has been much exaggerated. 

The best solution would be siiuply to repeal the present Taft-Hartley provi- 
sion and leave the whole subject to collective bargaining. Here again, however, 
I do not take it that this committee is considering revisions of the Taft-Hartley 
Act. 

3. THE REPORT OF THE ATTORNEY GENERAL’S COMMITTEE 


Let me turn now to the report of the Attorney General’s committee. When 
the Attorney General appointed his committee, President Eisenhower said that 
it was his hope that the committee would “provide an important instrument to 
prepare the way for modernizing and strengthening our laws to preserve 
American free enterprise against monopoly and unfair competition.” 

In view of the broad purposes the committee was thus supposed to serve, 
its composition was singularly narrow. No attempt seems to have been made 
to secure any sort of balanced committee ; it was comprised largely of corporation 
lawyers, with a slight leavening of law professors and economists. The preface 
to the committee’s report complacently states (p. iv): 

“Members include lawyers who counsel all sizes and types of business enter- 
prises, law professors, and economists—all specialists in the antitrust and 
cognate fields.” 

Evidently the Attorney General thought that sufficient diversity of viewpoint 
was secured by selecting lawyers representing different “sizes and types” of 
corporations, along with a small minority of law professors and economists. 
According to the dissents since filed by the latter, their views were given short 
shrift. Professor Schwartz has complained that he was not allowed even to 
file a dissent in the form he deemed appropriate. 

I do not by any means want to belittle the personnel of the Attorney General's 
committee. It contained many of the country’s most distinguished attorneys, 
men of unquestioned competence and high integrity. Some have been my 
adversaries in collective bargaining, and I have the greatest respect for both 
their character and ability. Nevertheless, I submit that it was rather unrealis- 
tic to expect a committee so largely composed of specialists in defending anti- 
trust suits to prepare the way for modernizing and strengthening the antitrust 
laws. The best that could have been expected of such a committee as this 
one was that it would advocate maintenance of the status quo, which is substan- 
tially what the committee did. Evidently the committee felt it necessary to 
make a few minor recommendations for changes in the antitrust laws, but it 
declared itself quite satisfied with the basic scheme and framework of these 
laws, 

Indeed, the committee seemingly took rather a narrower view of its functions 
than did the President. The committee’s report is a comprehensive survey of 
antitrust decisions, very useful to lawyers practicing in that field, but it does. 
not even purport to provide a guide for “modernizing and strengthening our 
laws to preserve American free enterprise against monopoly and unfair com- 
petition.”” Compared with the profound studies of the whole subject made some 
years ago by the Temporary National Economic Committee, this report only 
skims the surface. 

I do not propose to comment in detail on the report, except the section entitled 
“Organized Labor.” 

If the committee lacked balance as regards adequate representation of various 
viewpoints with respect to the antitrust laws generally, it was still more lacking 
in balance as regards issues between business and labor. The committee not 
only had a preponderance of corporation lawyers, but was entirely lacking in 
any labor representation, except for one highly respected former labor leader 
who has for some years been in academic life. And the committee report notes 
that this former labor leader did not participate in the committee’s deliberations. 
or in its report. The Secretary of Commerce was a member of the committee, 
but the Secretary of Labor was not. 
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Despite the committee’s lack of labor representation, it did not, to its credit, 
embrace the atavistic views of the NAM, the chamber, and the Farm Bureau 
Its review of the court decisions applying the antitrust laws to unions, and of 
their repudiation by Congress in the Clayton and Norris-LaGuardia Acts, is 
fair, accurate, and dispassionate. 

Further, the part of the report dealing with unions begins (p. 293): “At the- 
outset, we emphasize that appraisal of the Nation’s labor-management relations 
policy goes beyond this antitrust study.” And the report goes on to state that 
the committee had, therefore, considered only union activities not directed at 
normal and legitimate union ends “but instead at direct restraints on commer- 
cial competition.” 

Although the report reviews at some length the decisions dealing with what 
the committee calls union “restraints on commercial competition,” and with 
the secondary strike and boycott provisions of the Taft-Hartley Act, it actually 
enumerates only one situation which the committee thought should be covered 
by the law but is not. This “loophole’—which the committee recommends be 
closed by legislation—stems, in the committee’s view, from the case of Joliet 
Contractors Association v. NLRB (202 F. 2d 606 (C. A. 7), cert. den. 346 U. S. 
§24). That case involved a policy of union members against working on jobs 
where preglazed sash is used. The Board, and the court affirming, held that 
although it is a violation of the Taft-Hartley Act for a union to instigate a 
concerted refusal to handle preglazed sash among workers already employed 
cn a job, it is not a violation of the act, as it is written, for glaziers concertedly 
to refuse to accept employment on a job where preglazed sash is used. 

The Taft-Hartley Act’s omission to cover a union refusal to supply workers. 
stems, of course, from the fact that under that act a union hiring hall, like 
other forms of the closed shop, is illegal. Since, in the contemplation of the 
jJatt-Hartley Act, unions are not supposed to be engaged in supplying workers, 
it naturally did not occur to the act’s authors to provide that unions might 
refuse to supply workers for certain particular reasons. However, these nuances 
appear to have been lost on the Attorney General’s committee. 

The report’s review of the decisions is followed by conclusions and recom- 
nendations (pp. 304-805). This portion of the report begins with the following 
disclaimer (p. 304) : 

“As the limitations of our inquiry require, no one of our conclusions or recom- 
nendations implies any change of labor’s freedom under the antitrust laws to 
uct in concert in order to promote union organization or bargain collectively 
over wages, hours, or other employment conditions.” 

The report then goes on, however, to assert, first, that reported cases “indicate” 
that “some” unions have engaged in “some practices” aimed at commercial 
market restraints by fixing the kind or amount or prices of products. These 
activities, the report says, run counter to our national antitrust policies. 

Next, the report declares that “some means” for carrying out these activities 
“may” be prohibited by the National Labor Relations Act. And it adds (p. 
304): “Moreover, such union activities are, to some, but as yet unfixed extent, 
now subject to antitrust coverage.” 

Nevertheless, the report concludes that ‘“‘* * * to the extent that such com- 
mercial restraints not effectively curbed by either antitrust or Labor Manage- 
ment Relations Act exist, then we recommend appropriate legislation to prohibit 
these union efforts at outright market control.” 

The committee says, in other words, that maybe there are some situations 
that may not be taken care of by existing law, and that, if there are, something~ 
ought to be done about it. Actually, as I have said, the report enumerates only 
a single situation—the refusal of glaziers to work—which, even in the com- 
nittee’s view, should be covered by law but is not. 

I quite agree with the statement in Mr. Adams’ dissent from this portion of 
the report that the recommendation is so general “that its enactment would 
confuse rather than clarify existing law” (report, p. 305). I likewise agree with 
his further statement (pp. 305-306), “that corrective legislation—if, when and 
by whomsoever proposed—should be based on a careful and comprehensive in- 
vestigation of all the facts within the context of market reality.” 

We do not condone collusive practices aimed at throttling the competitive. 
narket for commodities. We regard the few instances in which unions have 
engaged in such practices as a departure from labor’s basic objective to improve- 
wages, hours, and working conditions. We fear, however, that the recital in: 
the committee’s report of isolated situations, most of them already dealt with. 
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by existing law, will be used by antilabor elements as a springboard to interfere 
with the basic rights of labor and to alter fundamentally our national labor 
policy with respect to such rights, 

Organized labor has no reason to look with complacency on an application of 
antitrust principles to union activities. The history of such legislation is 
replete with examples of its use against the legitimate aims and objectives of 
working people to improve their conditions of living through concerted action, 
Although the committee's report does recognize these dangers, and does limit 
its conclusions to alleged union interferences with commercial competition, we 
object in principle to a committee containing no representatives of labor dealing 
with matters of labor policy, and making vague and indefinite recommendations 
which, despite the committee’s disclaimer, must inevitably affect our labor 


policy. 

The committee also recommended that the Government have power to proceed 
on its own initiative without, as under the Taft-Hartley Act, having to await 
the filing of a charge by an employer or a union or an employee. For, the 
report declares (p. 305), “were the Government dependent upon formal com- 
plaints of others to initiate actions, some wrong to the public interest might go 


uncorrected.” 

This recommendation may or may not have merit. The issue it raises, how- 
ever, is generally applicable to the Taft-Hartley law and has no peculiar relevance 
to antitrust issues, 

CONCLUSION 

In conclusion, we wish again to thank the committee for this opportunity to 
appear before it. 

Mr. Gotpserc. In testifying here today I would like at the outset 
to pay tribute to the great public service being rendered by the chair- 
man of the committee and the members of the committee in holding 
these hearings on this most important subject of monopolies and the 
antitrust policy of our Government. 

This is carrying on the notable services rendered in previous Con- 
gresses by the chairman, who so ably has addressed himself to this 
subject of great consequence to the entire public. 

In my testimony this morning I would like to confine myself to 
a discussion of the application of the antitrust laws to labor unions, 
which question has been raised by testimony given to this committee 
by the Chamber of Commerce, the National Association of Manu- 
facturers, and the American Farm Bureau Federation. 

I would like also to make a very brief statement with respect to 
the Attorney General’s Committee Report on the Antitrust Laws 
and particularly with reference to those sections of the report which 
relate to the application of the antitrust laws to labor unions. 

Now, first, Mr. Chairman, I would like to talk about the status of 
unions under the antitrust laws. This question is an old question. It 
is one which has had the consideration of Congress throughout many 
years and at this late date there is no reason whatsoever, except the 
outmoded and discredited thinking of the Chamber of Commerce and 
the NAM and the Farm Bureau, why we should even discuss the appli- 
cation of the antitrust laws to labor unions, because the notion that 
the anti-trust laws have any application to trade unions represents a 
throwback to the outmoded and discredited economic thinking of more 
than a century ago. 

This thinking regarded the labor of human beings as a commodity 
and therefore as subject to the principles governing restraints of 
trade in commodities. 

Now, if anything is well established it is that by all enlightened, 
modern, contemporary thinking the labor of human beings is not 4 
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commodity and cannot be regarded as such. The Congress of the 
United States so declared when it enacted the Clayton Act, and when 
the Supreme Court of the United States did not give that act he 
construction that Congress obviously intended, the Congress of the 
United States, during a Republican administration, in the Norris- 
LaGuardia Act, gave renewed emphasis to the fact that the labor of 
human beings is not to be regarded as a commodity and is not to be 
subject to the provisions of the antitrust laws which relate to re- 
straint of trade in commodities. 

Now, at this late date, it would seem scarcely necessary to review 
the arguments as to why we cannot equate the labor of human beings 
with the sale of commodities. At this late date it would seem to me 
scarcely necessary or desirable to point out what must be the obvious. 
I suppose that no decent, responsible person, whether he be in Gov- 
ernment or whether he be in business or whether he be in labor, would 
like to envision the situation where workers would go to the factory 
gates and offer their services to an employer on the basis of the lowest 
price for those services. 

Mr. Chairman, can we envision the possibility that in General Motors 
or that in United States Steel we would have autoworkers or steel- 
workers come to the factory gates in the morning and say, “I will 
work for a dollar” “TI will work for a dollar and five cents,” or “I will 
work for 95 cents,” and have the labor force of those great American 
corporations recruited on the basis of a competitive bid on the part 
of laboring men to sell their services at the lowest possible cost to 
these great American corporations? 

The CHatrmMAN. Mr. Goldberg, I do not think you need to belabor 


the point. I think the whole history of the Sherman Act and the 
Clayton Act was to the effect that labor was to be excluded from its 
provisions. The Congress has spoken a number of times, particularly 
in the passage of the Norris-LaGuardia Act. I do not think any 
responsible official of the administrations, — or present, has ever in- 


dicated that labor should be included within the four squares of the 
antitrust laws, so that I do not think that the members of this com- 
mittee are going to view with a great deal of force the statements 
made by the organization that you mentioned. 

Mr. Gorppere. Mr. Chairman 

The Caarrman. I would like you, however, to comment on the ob- 
servations made by the Attorney General’s committee anent labor. 

Mr. Gorperre. I would like to do that. I would like to spend a min- 
ute, however, before I do that, with the permission of the Chair, in 
rebutting the testimony given to this committee by the chamber, the 
NAM, and the Farm Bureau, about the evils of industrywide and pat- 
tern bargaining. 

You will recall that they addressed themselves to your committee 
on this subject, and since I have had unique experience, I think, in 
participating in bargaining for the Steelworkers Union, for ex- 
ample, I think I might aid this committee and complete the record if 
I address myself very briefly to that subject before I talk about the 
report of the Attorney General. 

The Cramrman. We have already had representatives from labor 
testifying on that subject by way of rebuttal. 

Mr. Gotpperc. Yes. I understand that. I just want to take a few 
minutes to talk about the concept that has been advanced and state 
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what I think is a little different point of view that has not yet been 
advanced before the committee. 

The NAM, the chamber, and the Farm Bureau after they have given 
this general philosophy which seems to me to add up to their desire 
to circumvent the intent of Congress expressed, as the chairman has 
indicated, by all administrations and by all political parties, make an 
ettack upon what they call industry bargaining, pattern bargaining, 
ut the equivalent. 

{ would like to say this to the chairman. I think the chairman 
has also special knowledge of this subject. There are industries that 
engage in industry bargaining. Some of the industries that are al- 
leged to engage in industry bargaining do not do so. The steelwork- 
ers, for example, do not engage in industry bargaining. The auto- 
workers do not engage in industry bargaining. They engage in com- 
pany bargaining, as is evidenced from the developments of the last 
few days. 

The autoworkers engaged in company bargaining with the Ford 
Alotor Co. They did not sit down with the entire industry, Last night 
and in the early hours of this morning they concluded an agreement 
‘with the Geenral Motors Corp. 

I have just come down from Pittsburgh and I will] return to Pitts- 
burgh as soon as I complete my testimony. We are engaging in bar- 
gaining with companies in the steel industry, and while we are meet- 
ing in Pittsburgh we are meeting in sepaarte meetings with the vari- 
ous corporations that make up the steel industry. We engage in 
company bargaining, not in industry bargaining. 

Now, some companies and some industries do engage in industry 
bargaining; for instance, the clothing industries. They engage in 
yadustry bargaining. And yet, as you know, there are no industries 
that are more competitive than the needle trade, in the men’s and 
vomen’s clothing branches of those industries. And this is a perfect 
i lustration of the fallacy of the remarks that have been made to this 
committee that industry bargaining circumvents or breaks down com- 
petition between companies in those industries. 

The Cuairman. There is a cogent reason for industry bargaining 
ia the soft goods line, particularly in the ladies, garment industry, 
because there are thousands of units, and it would be almost a hopeless 
task to deal with each company in the industry separately. Every 
company is a very small company. I do not believe there is any 
ladies’ garment company that has assets of above $25 million or that 
does anywhere near that amount of business a year. 

Mr. Goutpserc. That illustrates perfectly that. industry bargaining 
in those industries has not contributed to monopolization of those 
particular industries. 

I think the chairman will also agree with me that the history of 
the needle trades demonstrates that the industry bargaining which 
Las occurred has had the effect of eliminating sweatshop conditions 
and contributing to fair competition rather than undermining 
competition. 

Now, in the steel industry, where there is now a concentrated attack 
ty employers’ associations against the type of bargaining which goes 
on, I want to point out two very pertinent and important facts. 

First of all, we engage in company bargaining in the steel industry. 
The Steelworkers Union meets with United States; it meets with 
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Bethlehem Steel separately; it meets with Jones and Laughlin. It 
meets with all the companies. 

The first fact is this: I am confident, and I state the fact to be, that 
there is no responsible company in the steel industry that would 
appear before this committee and say that the type of bargaining 
which goes on in the steel industry stifles the competition which exists 
in that industry. 

Number two, I am entirely confident, and I state the fact to be, that 

there is no responsible company in the steel industry that would appear 
before you and subscribe to the point of view of the NAM or the 
chamber that this committee or any committee of the Congress ought 
to recommend legislation that in any way would interfere with the 
type of free collective bargaining which goes on in that industry. 
" | state that categorically, Mr. Chairman. I ought not to speak for 
the companies in the industry. I ought only to speak for the union, 
but I know as a participant in the collective bargaining in that in- 
dustry that both the companies and the union are satistied that our 
bargaining contributes to stability in the industry; it contributes to 
free competition in the industry, and does not promeie in any way 
i monopoly or a state of monopoly in the steel industry. 

Now, we are accused—and this is what I would like specifically to 
unswer—we are accused of establishing patterns in our bargaining 
with the great corporations in the industry which become applicable 
to many, many firms in the great steel industry. ‘Lhere are two answers 
to that. One is that long before the union ever came into existence in 
the steel industry the wage patterns that were established by corpora- 
tions like United States Steel Corporation became the pattern for 
wages in the industry. The union did not start that. The union has 
followed the historical tradition which existed in the industry long 
before the union came into existence. 

And secondly, the union has, however, brought about some intelli- 
gent rationalization of the wage structure in the steel industry. 

Before the union came on the scene there were thousands of in- 
dividual jobs in the steel industry. Workers were paid by how they 
looked, and perhaps how they catered to their particular, specitic, 
supervisor. 

it was after the union came on the scene that a job of industrial 
engineering was done in the steel industry and jobs were classified, 
and a worker who fit into one job classification was given the pay 
applicable to that job classification pursuant to a scientific industrial 
engineering study of the steel industry, participated in both by the 
company and the union. And both the industry and the union are 
very proud of the fact that today when a man walks into a steel 
mill and is assigned to a job, he knows the rate of that job and is paid 
at the same rate as other workers who are doing the same job in the 
steel industry. 

The Cuarrman. I must put you back on the track again. This is 
not a labor committee. It is the Judiciary Committee studying anti- 
trust. Won’t you follow the suggestion that I made and go back to 
that. Mr. Gorppere. I wil!. And the only reason I addressed my- 
self to that fact is that other organizations apparently addressed 
themselves to that to you, overlooking the fact that your task was not 
the labor relations policy of the Government, but the antitrust phi- 
losophy of the Government. And these considerations, I agree with 
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the chairman, have nothing to do with the antitrust laws, but people 
have brought them in to you as having to do with the antitrust laws. 

The Cuarrman. I know. But as I indicated before, you need not 
have too great a fear on that score. 

Mr. Gotpserc. I would now like to deal, then, with the subject 
which is before the committee, and that is the report of the Attorney 

reneral’s Committee, which you have been analyzing among other 
problems before you. 

Now, when the President appointed the Attorney General’s Com- 
mittee it was given a very broad mandate. As I recall the mandate 
the President said the committee would provide an important instru- 
ment to prepare the way for modernizing and strengthening our 
laws to preserve American free enterprise against monopoly and un- 
fair competition. 

Now, in view of this very broad mandate that the committee was 
supposed to serve, its composition was singularly narrow. No attempt 
was made to secure any balanced type of committee. The committee 
is comprised largely of corporation lawyers, with a slight leavening 
of law professors and economists. 

It is interesting that the preface to the committee’s report states, 
and I quote from the report, “Members include lawyers who counsel 
all sizes and types of business enterprises, law professors and econo- 
mists, all specialists in the antitrust and cognate fields.” 

Now, evidently 

The CuairMAN. There was one labor representative, was there not? 

Mr. Gotpserc. There was a very distinguished retired labor leader, 
a colleague and friend of mine, Clinton Golden. He has been retired 
and he has been teaching ut Harvard. He is not currently in the 
labor field, and he did not participate in the active consideration of 
the report. 

I can say for the CIO, and I know my colleagues in the A. F. of L. 
either have or could advise you to the same effect, that neither of the 
labor organizations was invited to participate in the study that was 
made by the Attorney General’s Committee. 

Now, our interest is a double interest, first, as citizens in the-——— 

The Cuatrman. I think it is well to state that it was the same with 
the agricultural organizations. They were not asked to participate. 

Mr. Gotpserc. Now, Mr. Chairman, we do not only have a narrow 
interest in the application of the antitrust laws to labor, we have a 
broad interest in the application of the antitrust laws to our entire 
economy. 

It is quite significant also in this connection that while the Secretary 
of Commerce was invited to serve as a member of the committee, the 
Secretary of Labor was not invited to serve as a member of the com- 
mittee. He was only an observer. 

The Cuamman. Was the Secretary of Agriculture invited? 

Mr. Goupserc. I do not believe he was. And all of these groups 
have a very important role to play in the antitrust policies of our 
country. 

Now, I do not mean to belittle the very distinguished lawyers who 
served on the committee. I know many of them. Many of them sit 
across the table from me in collective bargaining. But it is hard to 
believe that a group of the antitrust bar should be entrusted with 
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making a report on what the antitrust philosophy of our Government 
choaaee be. 

On the whole, considering the complexion of the committee, I am 
rather agreeably surprised at what they did, and it is a credit to the 
integrity of the members of the committee that they did what they did, 
because actually all they did was to compile the decisions, make an 
excellent analysis of what the state of the law is, and make no really 
constructive recommendations to the Congress or the country as to 
what the antitrust philosophy of the Government should be. 

The CuarrMan. You are limiting that comment as far as labor is 
concerned ; are you not? 

Mr. Gotppere. Yes. 

The Cuairman. That does not follow with the matters appertain- 
ing to nonlabor situations. 

Mr. Gotpperc. No. That iscorrect. I was referring there to many 
of the fears and forebodings that I had as to what might happen in 
the labor field. I want to confess that they have not been warranted, 
because all they did in the labor field, with one exception, was to 
compile the statutes and the decisions dealing with the field. 

Mr. Chairman, this is not the type of study, however, of your broader 
subject which the temporary National Economic Committee did when 
it studied the antitrust laws. This report only skims the surface. 

Now, let me talk briefly upon the report of the committee as it 
deals with the labor field. The report makes a very vague and unde- 
fined recommendation that perhaps something ought to be done to 
tighten up the antitrust laws insofar as they relate to labor, but they 


do not tell us how it should be tightened up. They do not say that 
the present state of the law is not adequate to deal with conspiracies 


between employers and unions to restrain trade, which are already 
covered by the antitrust laws, and which no responsible official of 
labor can condone or support. We do not condone or support col- 
lusive arrangements between manufacturers and labor unions to re- 
strain trade, and the report recognizes that. It is hard for me to 
understand in what area this report would like the Congress to enact 
amendments to the antitrust laws. The one subject that they deal 
with is a subject which the Taft-Hartley law already deals with, I 
think wrongly, but there is no area in which the antitrust laws can 
appropriately operate in this field. , 

Mr. Chairman, in other words, the reports and the recommendations 
of the committee with respect to labor can best be summarized by 
saying that this committee has really nothing to report on that sub- 
ject. It only bears out what I said before the committee really began 
its serious deliberations, that a committee of this character, dealing 
with the subject of labor, has no scope to make any report and should 
not have entered upon the field. The question of labor policy of our 
Government ought to be dealt with appropriately by the labor com- 
mittes of the Congress, not by committees dealing with antitrust poli- 
cies, because we go back to the fundamental point : The labor of human 
beings is not really a subject of the applicaiton of the antitrust laws. 

Mr. Roeers. At that point, do you think that there is a distinction 
between what a man has to offer in the form of labor as contradistin- 
guished from one who has goods to sell ? 

Mr. Gotpsere. I think there is a very important distinction. 
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sas Rocers. Would you outline the reasons for that, if you have 
them 

Mr. Gotpperc. Yes, Mr. Congressman. 

The labor of a human being is what he has to support himself and to 
support his family. No civilized conception of the position of a man 
who works for a living can equate his labor with the sale of goods 
in the open market. It is inhumane to ask people to compete on the 
basis of selling their labor at low or substandard conditions. No one 
would desire that. 

One of the shocking examples, which has just been eliminated under 
a Republican administration in New York was the situation which 
existed in the New York ducks, where people were called to work in 
the morning and they bid for their jobs, and everybody said that that 
was subject to enormous evil and should be eliminated. 

Mr. Rogers. Haven’t we heretofore in Congress recognized that 
ig in exempting the workers and our unions from the antitrust 

aws 

Mr. Goupsere. Yes, you have. 

Mr. Rocers. And what you are expressing here is the philosophy in 
connection with that which resulted in that legislation 

Mr. Goupperc. I am. I am merely repeating what the Congress, 
way back at the time of the Clayton Act, recognized was the appropri- 
ate humane and civilized way to handle labor problems. 

Mr. Rogers. Then you do not say that the Attorney General’s Com- 
mittee recommended that that law be changed ? 

Mr. Gorppera. No. 

Mr. Rocrrs. But you do feel that other groups that testified here, 
the NAM and the Farm Bureau, want to go back to the philosophy that 
existed prior to the Clayton and Norris-LaGuardia Acts? 

Mr. Gotppere. I do, Mr. Congressman, and that is why I address 
myself to the subject. 

I see no disposition, either on the Democratic side of the Congress or 
on the Republican side, to turn the clock back and go back to the dis- 
credited economic thinking of a century ago. 

Mr. Rogers. Thank you. 

The Cuarrman. Are there any questions, Mr. Congressman ? 

Mr. McCutxocn. No. 

The Cuarrman. Apparently there are no further questions. I think 
we have asked the appropriate questions, and we are grateful to you, 
Mr. Goldberg, for your testimony. 

Mr. Gouppere. Congrenmean eller, I want to thank you for this 
opportunity to appear before this committee. 

he Cuarrman. Our next witness is the Honorable William Mc- 
Chesney Martin, Jr., chairman of the Federal Reserve System. 

Mr. Martin, will you come forward, please. 

I think this is Governor Robertson ? 

Mr. Martin. This is Governor Robertson, my associate on the Board 
of Governors, Mr. Chairman. 

The CHatrman, We are very glad to have both of you. You may 
proceed, Mr. Martin. 
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STATEMENT OF WILLIAM McCHESNEY MARTIN, JR., CHAIRMAN, 
BOARD OF GOVERNORS, FEDERAL RESERVE SYSTEM, ACCOM- 
PANIED BY J. L. ROBERTSON, MEMBER, BOARD OF GOVERNORS, 
FEDERAL RESERVE SYSTEM 


Mr. Martin. I appreciate, Mr. Chairman, the opportunity to e- 
pear before this committee. It is our understanding that one of the 
purposes of these hearings is to explore possible legislative measures 
for restricting the development of monopolistic tendencies in the 
banking field. 

In the prepared statement which is in front of you, in the next two 
paragraphs, we summarize the evidence—— 

The Cuairman, I read your statement, Mr. Martin. I like it very 
much, I think it might be well if you read it. 

Mr. Martin. Would you like that? 

The Cuarrman. Yes. I think it isa very good statement. 

Mr. Martin. According to our information, then, Mr. Chairman, 
a total of 100 bank mergers, consolidations, and absorptions took place 
in 1952, which was the Taran yearly number since 1939. The number 
grew to 116 in 1953 and 207 in 1954. For the first 4 months of 1955, the 
figure was 81, indicating that, if growth continues at the same rate, 
this year’s total may reach around 240. Since 1933, the merger move- 
ment has been the major factor in the gradual decline in the total 
number of banks. This is in contrast with the 10-year period just 
prior to 1933 when bank suspensions were more numerous than mergers 
and were the major factor in reducing the number of commercial 
banks by about one-half. 

The Cuarrman,. Mr. Martin, do you know whether there were any 
rejections of applications for mergers during this wave of mergers? 

Mr. Martin. By the Federal Reserve Board ? 

The Cuatrman. Yes. 

Mr. Martin. No, sir, there were not. 

The Cuarrman. There were none? 

Mr. Martin. There were none. 

The Cuarrman. And would you say, as a very distinguished and 
very efficient head of the Federal Reserve Board, that this merger 
movement is a matter of deep concern to you and your colleagues on 
the Board ? 

Mr. Martin. It is, indeed, Mr. Chairman. As we note in a later 
paragraph, it is a matter that we have given a great deal of thought 
to. 


In general, these consolidations have taken pes between relatively 
I 


smal] banks or through the absorption of small banks by much larger 
banks. In the 5-year period from 1950 to 1954, both inclusive, there 
was a decrease of 598 banks as the result of mergers, consolidations, 
and absorptions. Of this number 274 were absorbed by large banks 
having total assets of $100 million or more; and of the banks so ab- 
sorbed 153 had total assets of less than $10 million, 88 had assets of 
oe $10 million to $50 million, and 33 had assets of more than $50 
million. 

The reasons for which banks in recent years have decided to merge 
or consolidate have varied widely. . 
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The Cuamrman. When you speak of 33 having assets of more than 
$50 million, you would say, would you not, that a bank of $50 million 
is a fairly good, strong, competitive institution / 

Mr. Marin. We would. 

The Cuarrman. In general. 

Mr. Martin. In general, yes, sir. 

The Cuarrman. And you would say that is true even in New York 
City; is that correct ? 

Mr. Martin. Well, it is a good, strong bank. It is relatively not 
as strong there as it would be in other localities. 

The Cuamman. I understand. But it is a fairly strong bank. 

Mr. Martin. That is right. 

The Cuairman. And the Clayton Act, as amended by a number of 
amendments, including the amendment bearing my name and Senator 
Kefauver’s, provides that where there is a lessening of competition of 
a substantial nature in any given area, in any section, caused by any 
merger, that merger shall be deemed unlawful. 

Now, would you say when a larger bank absorbs a $50 million bank, 
there is a substantial lessening of competition ¢ 

Mr. Martin. Not necessarily. Each case has to be weighed on its 
own merits. That has been one of the difficulties that the Board has 
been faced with. 

I would like to have, if you would permit it, Governor Robertson 
comment on that, because he has had a great deal of experience in this 
field. 

The Cuatrman. Certainly, Governor. 

Mr. Martin. And I think that he might have something to con- 
tribute. 

Mr. Rosertson. If the other banks were of exactly the same size, 
the elimination of 1—say there are 4 banks, each $50 million, and you 
eliminate 1—certainly there is a substantial lessening of competition. 
But if 2 of those banks are $50 million and 2 of them are $5 million 
banks, if you consolidate the 2 small ones, you enable it to compete 
better with the other 2 large ones than you do by retaining them in 
their small status. 

The CuarrmMan. Then you get to a position where one big merger 
necessarily forces another big merger, because all the banks which are 
small and which would lag behind say, “We cannot compete with the 
larger monolithic bank ; we must get bigger also and therefore we must 
reach out and get bigger banks.” 

Mr. Rosertson. That is one of the very bad elements in the picture. 

The Cuarrman. That is an evil; is it not? 

Mr. Rosertson. Definitely so. 

The Cuarrman. And would not that type of evil outweigh the ad- 
vantage of the smaller banks trying to get together allegedly to meet 
competition ? 

Mr. Roszerrson. I would not say so, because those 2 banks would 
have a very difficult time competing with the larger 2 institutions. As 
a matter of fact, you might jeopardize the existence of one or maybe 
both of those banks and their depositors, and that in turn would hurt 
the community. 

The Cuarrman. What would be the reason for the merging of the 
First National Bank of New York with the National City Bank? 
The First National Bank was a very, very large institution, with $300 
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million or $400 million, I believe—I think it is even larger than that— 
and the National City Bank has billions of dollars. What could be 
the reason for that merger ? 

Mr. Rosertson. Of course, that is a matter which did not come be- 
fore me, because when that came up I was not in the Office of the Comp- 
troller of the Currency which would handle national banks. 

The CHatrman. I would like to have your opinion, if you care to 
express it. 

Mr. Rosertrson. My point is that I would not have sufficient facts 
to know exactly why they wanted to merge. I could assume, if you 
wish 

The CHamman. Suppose you had a case coming up before you 
where the First National Bank, one of the oldest, most substantial 
and well-regarded banks in New York City, merged with a bank of the 
tremendous, herculean size of the National City Bank. Would you 
say that would be a merger that should be approved by the constituted 
authorities ? 

Mr. Roserrson. If it were located in the city of New York, where 
ther banks are large, where business needs are large, where the two 
institutions really are not competitive in that they are dealing with 
different types of banking business—one would be limited to the very 
large customer, the other one being sort of a retail bank—I would not 
say that you could take it for granted. 

The CuarrmMan. You would not say that the National City Bank 
was a retail bank, would you, although of course, it did some retail 
business ? 

Mr. Ropertson. Well, that bank really launched the consumer 
credit business. It was one of the first in the field and developed it 
very rapidly with very little publicity about it, but it did have a very 
large consumer credit business. It did have a number of branches, 
so that I think you could classify it as being more nearly a retail bank 
than one which engaged solely in the serving of the big customers. 

The CuarrmMan. But the bank that remained was the National City. 
It still did its retail business 

Mr. Roperrson. Yes. , It would combine the two. 

The Cuatrman (continuing). Through its branches. What was 
the reason for the First National being absorbed by it? What could 
be the reason for it? ‘They did not need more assets to make larger 
loans. They had reached a point where they could make very sub- 
stantial loans. What other reason could exist for the absorption of 
the First National by the National City ? 

Mr. Ropertson. Of course, as I say, [ cannot speak with respect to 
those two institutions. But taking those as samples—— 

The Carman. Mr. Martin, could you give us some view on that? 

Mr. Martin. No. Iam in the same position that Governor Robert- 
son is on that. We did not review that as to the reasons. 

Mr, Ropertson. That would be a question, I should think, Mr. 
Chairman, for the Comptroller of the Currency, who did have to ap- 
prove that consolidation. 

The Cratman, I guess under the present state of the law you 

did not have to review that merger. 

Mr. Ropertson. Not at all. 

Mr. Marriy. No. 
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The CuarrMan (continuing). Because the combined assets are not 
less than the assets of the banks that were merged. 

Mr. Rozerrson. And even if it were true that they were less, both 
being national banks, they would fall under the jurisdiction of the 
Comptroller of the Currency, and not the Federal Reserve. 

The Cuarrman. I have the figures now. The National City Bank, 
before the merger, had assets of $5,767,000,000. The First National 
Bank had assets of $713 million. 

Of course, that combination gave the merged bank a total of 19.1 
percent of the banking assets of New York City. 

I think they were probably vying with the Chase National Bank, 
the Bank of New York, and the Bronx National Trust Co., where you 
had total assets amounting to 21.7 percent, and, of course, each bank 
was sparring for position. The First National could not allow Chase 
National to get that dominant position; it had to do something. 
Therefore, it swallows up the First National to get almost as much 
of the percentage of the banking assets as the Chase National and 
Bank of Manhattan have. 

I think that is the answer. Every one of these combinations is 
an attempt to get as large as the previous merger. And where is 
it going to end? We started out with the Chemical and Corn Ex 
merging. That was followed by the Bankers Trust and the Public 
National, and then the Chase with the Manhattan, and the First 
National with National City. 

Pardon the interlude. 

Mr. Rogers. May I suggest one question to the gentleman? Do 
you think it should be against public policy for a strong, healthy, 
ee competing bank to be eliminated by a merger? That 
is, what should our public policy be where you have a merger of two 
strong, competing, healthy banks? We are supposed to write legisla- 
tion dealing with the antimerger laws or antitrust laws. What would 
be your view ? 

Mr. Rosertson. May I deal with that, sir? 

Mr. Rogers. Yes, Governor. 

Mr. Rosertson. In my own opinion, one of the biggest jobs which 
should be done, whether by bank supervisory agencies or by Congress 
through appropriate legislation, is to preserve competition among 
banks. I think competition is probably one of the strongest single 
factors which safeguard a sound banking system. 

I do not think you could come to a definite conclusion that the 
merger of two large institutions is bad per se. I think it depends 
entirely upon what the economic conditions of that community are, 
what the nature of the competition is in the particular area, and the 
a ery which are involved in any sort of merger or consolidation 
of banks. 

Mr. Rogers. Then that leads to the next question, whether or not 
the rules and regulations that may be promulgated by the FDIC 
and the Federal Reserve System are too restrictive. For example they 
say to the various banks who come around, “This paper and that 
paper does not meet the standard of what we think should be strong, 
commercial banking paper.” Now, in simple language are the re- 
quirements as set forth for bank examiners or your system supervisors 
too restrictive? They give an excuse to the banker to say to his 
customer, “We can’t loan it because of this restriction.” 
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Now, do you know what effect that may have upon healthy competi- 
tion conditions among banks ¢ 

Mr. Roserrson. Very little. The laws which are on the books 
today are not unduly restrictive with respect to the power of banks 
to compete with each other or to lend funds and meet the needs of the 
public. I would say that very often there have been times in the 
past when banks have used the examiner as the excuse for not making 
a loan, but that is not the fault of the laws or the examiners. 

Mr. Rogers. You mean by that that it is easier for the banker to 
tell his customer that the blame is on somebody else; that he was 
willing to make the loan, but actually down in his heart he does not 
want to make it, and he passes the buck to the Federal Reserve, the 
FDIC, or the State banking authorities ? 

Mr. Rosrrrson. In times gone by that has been the case. 

Mr. McCuttocu. I would like to inquire right at that point if your 
answer necessarily applies to the smaller banks in the smaller com- 
munities where it is quite often found that the assets of such banks 
are not sufficient to meet the needs of the industry within those partic- 
ular localities. I am talking about localities other than Chicago, New 
York, and metropolitan centers. 

Mr. Ropertson. Yes. Let us take a little town. Let us take my 
home town of Broken Bow, Nebr. If there were 4 banks in Broken 
Bow, and all too small to meet the present-day needs of the people in 
that area, certainly there would be nothing, in my opinion, which 
should preclude 2 of them from getting together in order to make a 
big enough bank to take care of the needs of those people. The main 
thing that you ought to do is to preserve competition within that area. 
If a community can support competition, I say that the authorities 
should insist upon competition. 

The Cuamman. I do not think you will find that much of a problem 
in even the small towns, where the banks are too small to take care 
of the needs. I am of the opinion that that is an excuse to permit 
the banks to merge. 

I have examined all the illustrations given us by the Comptroller 
of the Currency. I do not have anything like that at all. We have 
an instance, for example, where the Port Washington Manhasset. 
National Bank, Port Washington, N. Y., with assets of $27 million, 
unites with Meadowbrook of Freeport, N. Y., with assets of $68 mil- 
lion. There was no need for the merger as far as we know. 

There is the Mutual Bank of Houston, Tex., $80 million, unitin 
with South Texas National Bank of Houston, Tex., $140 million. i 
am just picking these banks at random from the list given us by the 
Comptroller of the Currency. 

Mr. Ropertson. Mr. Chairman, you are using a much larger bank, 
though, than we are talking about. 

Mr. McCutxocu. That is right. I was going to say that, Mr. 
Chairman. 

Mr. Rosertson. We are talking about the $3 million bank and not. 
the $350 million. 

Mr. McCutiocn. Yes. Take the one in Broken Bow. 

The Cuarrman. We have them. 

Mr. McCuttocn. Fortunately, we have been able to get cooperation 
from the metropolitan banks in Cincinnati, Cleveland, Pehcretoen, and 
Toledo. But there are towns where there are substantial industrial 
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establishments, yet banks with assets that may be as much as $10 
million or $15 million where the loaning capacity does not meet the 
needs of the industry in those particular towns. 

I repeat, up to this time it appears that the cooperation of the 
metropolitan Baris and the authority for the banks within the local- 
ities to join in the same loans have partially solved that problem, but 
not entirely. There is the fear, probably partially justified by the 
record, that some of your metropolitan banks, when they get the busi- 
ness of these sound industrial institutions in the smaller cities, do not 
like to relinquish it back to the banks in those small communities 
when the small banks can perform the functions. 

Do you find that to be the case sometimes? 

Mr. Roperrson. Yes, I am certain that that is true, that those fears 
do exist. The correspondent bank relationship does take care of 
most situations, but the little bank very often is fearful that the big 
bank will gradually take over the business. 

Mr. McCutxocn. That is right. 

Mr. Ronertson. And if it has a lending authority of only $15,000 
or $20,000, it is in a very bad way to take care of even a small industry 
which needs $50,000 or $60,000 or $100,000. 

The Cuatrman. Do you not have to look at the whole thing in the 
larger aspect? We must not lose sight of the forest for the trees. 
We have fewer banks today than we had in 1900, despite the vast 
growth in population. 

Now, I recognize that there must be reasons for some of these mer- 
gers, but I should think that the Federal Reserve bank has to consider 
the overall picture of banking credit and concentration in various 
parts of our country. I think you must do that. You are duty-bound 
to do that, surely. 

These concentrations must give the Federal Reserve Board a con- 
siderable degree of pause. We are concerned, too, about it. 

Mr. Ropertson. It isa matter of great concern to us. 

The Cuamman. The head of the Independent Bankers Association, 
whose banks are being wiped out daily, are very much concerned about 
this situation. Where will the little bank go? 

I only read from that list some of the larger mergers, but there are 
many little ones, as for example, the First National Bank of Rosean, 
Minn., with assets of $1,500,000, uniting with Citizens State Bank of 
Roseau, $3,100,000; the First National Bank of Pretty Prairie, Kans., 
$657,000, with the State Bank, Pretty Prairie, Kans., of $1,171,000. 

There are scores of those little banks. 

Mr. Rosertson. Could I comment on that, Mr. Chairman? 

The Ciaran. Yes. 

Mr. Rorertson. In a small bank of $1,500,000, it is very difficult 
today, at the rates of interest which are being charged by banks today, 
as compared with 1900 or 1920, even, to make a living. That small 
bank has a very difficult time making enough to pay competent help to 
operate the bank satisfactorily. 

Now, as it gets larger, one man can operate a much larger institution 
than that. The amount of return is therefore adequate to compensate 
a better man to operate that kind of institution, and that is one thing 
which you have to take into consideration in the smaller institutions. 

The Cuarrman. I personally was concerned with the fact that the 
Comptroller of the Currency said that he had approved in a very short 
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space of time 376 mergers, and has not. disapproved a single one of 
the applications. 

I do not say that there should have been reasons that actuated him 
to disapprove but j 

Mr. Roserrson. The figure is a little bit misleading, Mr. Chairman, 
because ordinarily, whether it is an application which comes to us or 
an application which goes to the Comptroller of the Currency, it docs 
not reach the application stage unless there are pretty good indications 
that it is going to go through, because most of those situations are 
discussed informally with the authorities beforehand; and if they 
think that it should not be granted, it will never reach the application 
stage; and that is one very real reason why you do not have dis- 
approvals. 

The Cuatrman. Do you imply that despite those informal! confer- 
ences you could not give us one case where informally an application 
has been disapproved ¢ 

Mr. Ropertson. No. I am not trying to speak for the Comptroller 
of the Currency. 

The CHamman. I understand. I do not criticize you in any way. 

Mr. Rosertson. There would be no record of those. 

The Cuarrman. But I think heretofore there has not been a suffi- 
cient amount of screening of these applications. I think that is a 
fair conclusion to be drawn. I would say there certainly has not been 
rigid screening, and I hope the screening has not been perfunctory. I 
cannot say it was, but I hope it has not been. 

Mr. McCutsocn. Mr. Chairman, I would like to ask this question. 

Have either one of you gentlemen had called to your attention or 
have you observed that there is no lessening of competition in these 
areas where we have had these mergers? Do you receive any com- 
plaint from borrowers or prospective borrowers or from depositors 
that these mergers, which have been so pronounced, have lessened 
competition substantially? Do you know of a single case where 
you have had a complaint or where you have carried on an investiga- 
tion and came to that conclusion independently ? 

Mr. Rosertson. I do not know of a single case where there have 
been any complaints about the lack of competition as a result of merg- 
ers. There may be some, but they have not been called to my atten- 
tion, and I think not to the Board’s attention. There is very real 
competition in the banking field today throughout the country. 

Mr. Martin. I would like to reiterate, Mr. Chairman, that this is a 
trend which has given us very serious concern, and that our actions 
have not been perfunctory. I am talking about the Board actions, 
now. They have been given only after careful consideration of the 
facts and the circumstances. 

The CHatrman. I know that the law does not give you much 
authority in this regard, and I understand you are making some recom- 
mendations that would make very, very important changes. 

Mr. Marttn. I just wanted to reiterate that the trend which you 
were talking about is one that I think warrants serious attention, and 
that is why we welcome the opportunity to be up here this morning. 

The CuatrmMan. Suppose you continue. 
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May I ask, Mr. Martin this: On page 2 you mention certain numbers 
of banks that were absorbed by other banks. Could you give us a 
particularization of the names of the banks referred to? 

Is that possible, Mr. Robertson ? 

Mr. Rosertson. I have, Mr. Chairman, a list before me giving the 
mergers and consolidations over a 5-year period which result in a 
State member bank. And I break it down with the names of only 
those in the 18 that are in the upper category. 

The Cuarrman. All right. Would you care to put that in the 
record ? 

Mr. Rosertson. I would be very glad to give it to you. 

The Cuatrman. Thank you very much. 

(The tabulation referred to is as follows :) 
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The Cuarrman. Go ahead, Mr. Martin. 

Mr. Martin. I will discuss the present responsibilities of the Fed- 
eral Reserve. 

The Board, as you know, is vested with authority to enforce the pro- 
visions of the Clayton Antitrust Act where applicable to banks. Sec- 
tion 7 of that act prohibits any corporation from acquiring the stock 
of other corporations engaged in commerce where, in any line of 
commerce in any section of the country, the effect may be substantially 
to lessen competition or tend to create a monopoly. However, as far 
as banks are concerned, this section applies only to acquisitions of 
stock. It does not apply to acquisitions of bank assets and does not 
cover bank mergers and consolidations. 

The Cuarrman. Do you think that a banking operation is commerce ? 

Mr. Martin. Oh, yes. 

Mr. Roserrson. It relates to interstate commerce, and therefore, is 
subject to legislation of this kind. 

The Cuarrman. There have been some statements that it does not. 
That is why some of the interpreters of section 7, as amended by my 
act which only mentions commerce, are saying that it does not apply 
to banks. 

Mr. Martin. We think it does. 

National banks and State banks which are members of the Federal 
Reserve System are prohibited from purchasing corporate stocks and 
many States similarly prohibit stock purchases by State banks. Con- 
sequently, this provision of the Clayton Act as presently in force is 
of little significance as applied to banks. As a practical matter, it 
applies only where a anbankine corporation—a bank holding com- 
pany—acquires the stock of banks. 

In only one case has the Board instituted proceedings under the 
Clayton Act. This proceeding was brought because of the acquisi- 
tion over the years Pitas banks by Transamerica Corp. in the 
States of California, Oregon, Washington, Arizona, and Nevada. 
After extensive hearings, in which it was shown that Transamerica 
banks had 40 percent of all bank offices in the 5-State area and held 40 
percent of all deposits in that area, the Board entered an order 
requiring Transamerica to dispose of its stockholdings in all but one 
of these banks. Upon review of this matter, the United States Court 
of Appeals for the Third Circuit set aside the Board’s order, holding 
that there had not been a determination of the five-State area as the 
effective area of competition and that there was insufficient evidence 
of competition or lessening of competition, between the banks which 
had been acquired by Transamerica. Petition for certiorari was 
denied by the United States Supreme Court. 

Apart from the Clayton Act, the Board has other functions under 
present law which involve consideration of the competitive aspects 
of banking and possible tendencies toward monopoly in the banking 
field, although such considerations are not specifically mentioned in 
the law itself. 

In the first place, under legislation enacted in 1933, the Board 
exercises some, although not extensive, functions with respect to bank 
holding companies. If a bank holding company controls a bank 
which is a member of the Federal Reserve System and wishes to vote 
its stock in that bank, it must first obtain from the Board a voting 
permit and comply with certain requirements and conditions. 








ANTITRUST AND MONOPOLY PROBLEMS 2169 


However, this law does not prevent or limit the acquisition of bank 
stocks by holding companies and does not effectively restrict the 
ability of such companies to expand the number of banks controlled 
by them. Bills to provide more effective regulation of bank holding 
companies have been under consideration for some years and the latest 
such bill has recently been reported by the House Banking and Cur- 
cency Committee. Under that bill, a bank holding company would 
ve required to obtain the prior consent of the Board of Governors 
before acquiring additional bank stocks and, in determining whether 
to give its consent, the Board would be required to consider certain 
factors ineluding the efiect of the proposed acquisition upon the pres- 
ervation of competition in the field of banking. 

Other provisions of existing law which vest limited authority in 
this general field in the bank supervisory agencies are those of section 
18 (c) of the Federal Deposit Insurance Act. Under that section, 
the Board, the Comptroller of the Currency, and the Federal Deposit 
Insurance Corporation, in their respective areas of authority, are 
required to pass in advance upon mergers and consolidations of banks, 
but only in cases in which the capital stock or surplus of the resulting 
bank will be less than the aggregate capital stock or aggregate surplus, 
respectively, of the banks involved. 

The Cuarrman. That is a very narrow jurisdiction, is it not? 

Mr. Martin. That is correct. 

It should be emphasized that, in view of the limited nature of this 
authority, many mergers and consolidations do not have to be passed 
upon in advance by any Federal bank supervisory agency. 

I should insert there parenthetically that, of course, there are other 
statutes which require the Comptroller to act in the case of national 
banks. 

The Cuarrman. Wouldn't that have given you jurisdiction, because 
the Bank of the Manhattan Co., a member bank, acquired branches of 
the Chase National Bank? 

Mr. Martin. That is correct. As I noted, Mr. Chairman, the 
Chase-Manhattan merger was a situation of this kind. While tle 
merger itself was not required to be approved by the Board, it was 
necessary for the Board to pass upon the establishment as branches 
of the resulting institution of the offices previously operated. as 
branches of the Chase National Bank. 

The Cuarrman. Wouldn’t that give you a considerable leverage as 
to the merger ? 

Mr. Martin. It required us to examine into it very carefully. 

The Cuarrman. Did it only require you to determine the adequacy 
of the branches, or did it extend to the full acquisition or merger ¢ 

Mr. Martin. I will let Governor Robertson speak on that. 

Mr. Roperrson. It is like the tail wagging the dog. We would 
have had to pass upon it or else they couldn’t have been merged. But 
after the consolidation has been approved by the State authorities, then 
if we exercise the power granted to us the only thing we can do is 
to see whether or not the competition between the branches of the two 
institutions is real. 

In this case it was scattered. 

The Cxarrman. It did not extend to the merger per se? 
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Mr. Roserrson. You would have to stretch it a long way to say 
that because of our power we could say “No” to the merger or con- 
solidation. We couldn’t do that in good faith. 

The Cuarrman. I see. 

Mr. Martin. Having in mind the Pot of Congress as evidenced 
in the antitrust laws, the Board of Governors, in passing on the 
types of transactions above mentioned, considers the possible existence 
of any undue lessening of competition among banks. In transmitting 
to the Board applications for branches of State member banks, the 
Federal Reserve Banks are expected to consider whether the estab- 
lishment of a particular branch will tend to create a monopoly or an 
undesirable competitive advantage in relation to other banks in the 
area involved. 

The Federal Reserve Banks likewise consider the competitive fac- 
tors in transmitting to the Board applications for approval of mer- 
gers and consolidations and for voting permits of bank holding 
companies. 

At the same time, it is important to bear in mind that lessening 
of competition and tendency toward monopoly are not the only 
factors which must be considered in connection with various banking 
transactions including mergers and consolidations. 

The Cuatrman. Now, if the law specifically says that if there is a 
substantial lessening of competition the merger shall not be con- 
summated, what is the need for going into any other considerations? 

Mr. Martin. Well, we want to consider the adequacy of the bark’s 
capital, the competency of its management, its position so far as 
earning its way in the community is concerned, which Governor 
Robertson made a very excellent point on with respect to the very 
small banks today. 

The Cratrman. Well, if Congress laid down the criteria that a 
substantial lessening of competition is sufficient to preclude the 
merger, what is the need for considering these other factors? 

Mr. Martin. Well, as a bank supervisory agency, we must consider 
those other factors. 

The Cuarrman. If the one falls, what is the use of considering the 
other course ? 

Mr. Martin. The point that you are making is, if there is a clear 
case, there would be no question ? 

The Cuairman. That is what I mean. 

Mr. Martin. But the case is usually not very clear, as we have had 
experience in trying to prove lessening of competition or a tendency 
to monopoly. 

The CHamman. How would the adequacy of management affect 
the lessening of competition ? 

Mr. Martin. Well, if there is not proper management in a bank, 
in a period of time the bank could go down so that it would have no 
continuance. That is one of the reasons that people give for wanting 
to merge, that we ought to try to evaluate whether it is justified or not. 
It is a difficult assignment for us, but nevertheless one I think we have 
to assume. 

The CuarrMan. Well, it may be that you have to consider or should 
consider these other factors in evaluating what is substantial lessening. 
If you put it that way, I would agree with you. 
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Mr. Ropertson. There are several factors which ought to be con- 
sidered in connection with any merger in addition to the competitive 
tacts safety of deposits, the adequacy of the banking services, for 
example. 

The CuairMaNn. Safety of deposits wouldn’t have to be gone into 
if you are going to deny the merger right off the bat, because there 
is a substantial lessening of competition. 

Mr. Ropertson. That is true. You are taking the position that 
there is a rule which says if you substantially lessen. competition it 
can’t be done. 

The Cuarrman. That is the law. 

Mr. Rosertson. Not as far as the banks are concerned. 

The CuarrmMan. I asked a moment ago whether banking is a matter 
of commerce, and Mr. Martin said it was. 

Mr. Roserrson. But there was a specific provision put in section 7 
with respect to banks. 

The Cuarrman. Those were additional factors. 

Mr. Rosertson. That is right. 

The Cuarrman. But the condition precedent for a merger is not 
present if there is a substantial lessening of competition in any section 
of the country. 

Mr. Rosertson. In any section of the country. But in any given 
community—— 

The Cuarrman. That means section 
_Mr. Ropertson. You may have a substantial lessening of competi- 
tion. 

The CuarrMan. It could mean the whole country, the whole State, 
the whole county, or the city. 

Mr. Rosertson. Your theory, then, is that the only factors to be 
taken into consideration would be in the doubtful area where we are 
trying to determine whether there is a substantial lessening of competi- 
tion 

The CuHatrman. I would be inclined to agree with you on that. If 
right off the bat you say there is a substantial lessening of competition, 
what is the use of bothering yourselves with all the other factors? 

On the other hand, if there is grave doubt you might take into con- 
sideration these other factors to see whether or not they would tend 
toward a lessening of competition. 

Mr. Rosertson. In determining what is the ideal banking setup, it 
seems to me you ought to take in the other factors, 

Mr. Rogers. Isn’t it true that the Sherman Act prohibits any bank 
merger where a restraint of trade is involved, or where the merger 
might give the new entity a monopoly in a particular area ? 

Mr. Ropertson. It has never been tested in court. I would suspect 
that the Sherman Act might be applicable. But there you get to a 
case where you really have a monopoly. 

Mr. Rogers. Or restraint of trade, and it is a very difficult thing to 
prove where you have many banks in a community. 

What I am getting at is that the Sherman Act does prohibit it where 
there is any restraint of trade involved. 

Mr. Roperrson. It would be very difficult to establish that there is 
a restraint of trade or monopoly under the Sherman Act. It has 
never been tested. 
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Mr. Maxtin. I want to go on to discuss the proposals that are now 
being made in Congress. One of these proposals is represented by 
the bill, H. R. 5948, which is pending before this committee. 

The Cuamman. That isthe billthat bearsmy name. That is the one 
I offered. 

Mr. Martin. That bill would amend section 7 of the Clayton Act 
to make it applicable, not only to acquisitions of bank stocks, but also 
to the acquisition of bank assets where the effect of such acquisition 
may be substantially to lessen competition or to tend to create a monop- 
oly. Another proposal now pending in the Senate along the same 
lines, although in somewhat different form, would amend section 7 of 
the Clayton Act to cover acquisitions of bank assets but would further 
provide that, if any of the banks involved have capital, surplus, and 
undivided profits aggregating more than $1 million, the transaction 
could not be consummated until 90 days after advance notice to the 
Attorney General and the Federal Trade Commission. 

Under this proposal the failure of the Attorney General or the 
Trade Commission to interpose objection to the proposed transaction 
within the 90-day period would not constitute a bar to the subsequent 
initiation of any proceedings with respect to the transaction under any 
provisions of law. 

Other proposals on this subject would follow the approach of 
amending section 18 (c) of the Federal Deposit Insurance Act so as 
to make the prior consent of the bank supervisory agencies necessary 
in all cases of bank mergers and consolidations, whether or not the 
capital or surplus of the resulting bank is less than the capital or sur- 
plus, respectively, of the banks involved. One of these proposals 
would require the banking agencies to consider, among other factors, 
whether the proposed transaction would unduly lessen competition or 
tend unduly to create a monopoly. 

Another such proposal would make it mandatory upon the appro- 
priate bank supervisory agency to refuse its consent to any proposed 
bank merger or consolidation if its effect would be substantially to 
lessen competition or tend to create a monopoly. 

The Board feels that section 7 of the Clayton Antitrust Act in its 
present form is not an appropriate and practical means of controlling 
or restricting monopolistic tendencies in the banking field. 

This view is based not only on the result of the Transamerica pro- 
ceeding but more particularly on the fact that the present law applies 
only to acquisitions of bank stocks and not to mergers and consolida- 
tions and upon the fact that more effective control in this matter, the 
Board believes, can be obtained through a requirement of advance 
approval by some government agency of all mergers and consolida- 
tions of banks. 

The Cuarrman. I am glad you make that statement. It is a very 
forthright and forward statement. 

Mr. Martin. We feel that way, Mr. Chairman. 

The Board favors the general objective of recent proposals to amend 
section 7 of the Clayton Act to make it applicable to acquisitions of 
bank assets. However, these proposals would leave unchanged those 
provisions of the Clayton Act which now vest in the Board of Gov- 
ernors authority to enforce the provisions of section 7 where applicable 
to banks, banking associations, and trust companies. As previously 
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indicated, that authority is now limited by reason of the law’s appli- 
cability only to acquisitions of stock. 

Under the present ee to amend the Clayton Act, the Board’s 
responsibilities would extend to all types of bank mergers and con- 
solidations, whether carried out under Federal or State statutes or 
effectuated through purchases of assets or assumption of liabilities. 
This would result in a substantial enlargement of the Board’s respon- 
sibilities in the antitrust field; and the Board would be called upon to 
consider the competitive or monopolistic aspects of all such transac- 
tions, even though they had previously been approved by the other 
bank supervisory agencies, the Comptroller of the Currency and the 
FDIC, after consideration by those agencies of other aspects of the 
particular transactions. 

The Cuarrman. There is a dual control now when the assets of the 
merged banks are less than the assets of the original banks. You still 
have that overlapping, haven’t you? 

Mr. Martin. there is some overlapping, but this would just be a 
blanket overlapping. That is the main point. And I think Governor 
Robertson will want to comment on that. 

Mr. Rosertson. Even where you have the overlapping, the Comp- 
troller of the Currency would have sole jurisdiction over the national 
hanks, the Board of Governors in the case of the member State banks, 
and the FDIC in the case of nonmember insured banks, and so there 
is no overlapping. 

The Cuatrman. I stand corrected. 

Mr. Rocers. H. R. 5948 would give the Attorney General sole juris- 
diction for the enforcement—in other words, the Federal Reserve 


Board would not be foe exclusive jurisdiction to prosecute. 


Mr. Ropertson. That would continue. 

Mr. Martin. It would extend the bank assets now to what we have 
with stock. 

The Cuatraan. You feel you are not an enforcement agency. 

Mr. Martin. That is right. I point that up in the next paragraph. 

The principal responsibilities and functions of the system lie in the 
fields of monetary and credit regulation and bank supervision. The 
prosecuting and adjudicatory functions incident to the enforcement 
of the antitrust laws are only indirectly related to the Board’s prin- 
cipal responsibilities. 

The Cratrman. You are speaking for the Board itself? 

Mr. Martry. For the entire Board. 

The Cuarrman. Does that mean also for the administration ? 

Mr. Martin. No, I am only speaking for the Federal Reserve Board. 

The Attorney General is vested with authority to direct the various 
United States district attorneys to institute proceedings in the courts 
to prevent and restrain any violations of that act. It would be the 
Board’s proposal to vest in the Attorney General exclusive authority 
for the enforcement of all aspects of section 7 of the Clayton Act relat- 
ing to banks. 

Mr. Matetz. Would the Board be in favor of H. R. 5948 if enforce- 
ment responsibilities were given solely to the Attorney General? 

Mr. Martin. If we could clean up this overlapping problem with 
the supervisory agencies, yes, sir. 

The Cuatrman. That is the inference I draw from your statement. 

Mr. Martin. That is correct. 
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At the same time, the Board believes that the possible competitive 
and monopolistic effects of bank mergers and consolidations should 
not be left solely for after-the-fact consideration, but that there should 
be an opportunity to consider this matter in advance in each particular 
case, 

As previously indicated, the three Federal bank supervisory agen- 
cies under section 18 (c) of the Federal Deposit Insurance Act are 
now required to pass in advance upon mergers and consolidations 
of banks where the capital or surplus of the resulting bank will be less 
than the aggregate capital or surplus of the merging banks. 

It is the Board’s opinion that the objectives o hee on this 
subject would be more effectively accomplished if this requirement 
were extended to apply to all bank mergers and consolidations, 
whether or not they result in a diminution of capital or surplus. 

This might be done either by amending the provisions of the Fed- 
eral Deposit Insurance Act or by an appropriate amendment to the 
Clayton Act, which would require the prior approval of any bank 
merger or consolidation by the Comptroller of the Currency, the 
Board of Governors of the Federal Reserve System, or the Federal! 
Deposit Insurance Corporation, depending upon whether the resulting 
bank will be a national bank, a State member bank, or a nonmember 
insured bank. 

In addition, however, the Board would recommend a further pro- 
vision in order to require due consideration of the possible monopo- 
listic effects of bank mergers and consolidations. Each of the bank 
supervisory agencies should be authorized in its discretion to request 
the views of the Attorney General in any particular case coming be- 
fore it, if the banking agency feels that i is a substantial ques- 
tion as to whether the proposed merger or consolidation would bring 
about an undue lessening of competition or tendency to monopoly. - 

If the Attorney General should then indicate his view—— 

The Cuairman. Why do you say the Attorney General? Wouldn’t 
it be better to have it in the regulatory agency like the Federal Trade 
Commission, since it is a sort of advance approval ? 

Mr. Rosertson. I would doubt it very seriously. 

Mr. Martin. I would rather have the Attorney General. 

Mr. Roserrson. Yes; because the Federal Trade Commission would 
be engaged in other kinds of business, whereas the Attorney General 
as the chief law-enforcement officer of the United States would be the 
one who is closest to the problem. 

Mr. Marerz. I take it, then, that the Board would be in favor of 
H. R. 6405, which was introduced by Mr. Celler, with the modifica- 
tion that you suggest, namely, that the Attorney General be consulted 
or the appropriate Federal supervisory agency, in the case of each 
bank merger; is that correct? 

Mr. Rosertson. The Board has not acted on that particular case, 
and so I would hate to commit the Board to it—I couldn’t commit the 
Board to it. I wouldn’t know what the view was. 

The Cuairman. Would you examine that act and let me have your 
opinion on it, with whatever suggested changes you want? 

I think we have already addressed a communication to you on it. 
You might check on that, Mr. Martin. 

Mr. Martin. Fine. 
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However, it should be clearly provided that, if the Attorney Gen- 
eral has not been previously consulted by the appropriate bank super- 
visory agency and has not indicated an absence of objection on his part, 
he would continue to have full authority to institute proceedings 
under the Clayton Act, if he should deem it desirable, with respect 
to any situation resulting from the particular merger or consolida- 
tion. 

There is one other point we would like to mention. Existing law 
as Well as some of the proposals under consideration use the phrase 
“substantially to lessen competition or to tend to create a monopoly.” 
The Board would suggest that in any bill relating to bank mergers or 
consolidations the test should be whether the transaction would “un- 
duly” lessen competition or “unduly” tend to create a monopoly. 

If there were a town in which there were only 3 or 4 banks and 
there were a merger between 2 of them, it seems possible or likely 
that there would be a substantial lessening of bank competition, but 
it might well be that the merger was desirable or necessary in the 
public interest because of other reasons. 

I have changed the words in the statement ; you have “obvious,” and 
I have called it possible or likely. 

The Cuarrman. I notice you like the word “unduly” better than 
“substantial,” although “substantial” is the word that has been in the 
act for a great many years, and has become a work of art as interpreted 
by many Supreme Court decisions. If 7" change the word to “un- 
duly” you might very well upset the applecart. 

Mr. Ropertson. | think that would be true if you were amending 
the Clayton Act. If you were doing it in a separate statute it could 
be done without too much difficulty. In accordance with your original 
bill, H. R. 2115, there the language “unduly” is used instead of 
“substantially.” 

That would amend 18 (c) of the FDIC Act. 

The CHamman. The word “substantially” is a quantitative test. 
You want to change that and widen it. “Unduly” might take in every- 
thing but the kitchen sink; it might take in all economic factors. 

It might have a tendency to prolong unduly litigation and make 
it very difficult, I think, for the Comptroller, the FDIC, the Federal 
Reserve Board, or the Attorney General to make a determination. I 
don’t want to give any dogmatic opinion, but I think we would have 
to give it very serious consideration before we change “substantial” 
to “unduly.” 

Mr. Rosertson. I would think that was right, it is deserving of 
real consideration, and lengthy. But I think that one must remember 
that banks are in a little different category than other commercial 
institutions in that they are pretty much of a quasi-public institution, 
they are granted almost a monopoly at the time they are chartered. 

As a result, one has to look at the needs of the community for bank- 
ing services, and the extent to which the bank is meeting those needs 
in connection with mergers of those institutions a little different than 
vou do with other commercial institutions. 

Consequently, to merely put a blanket on and say that there can he 
no mergers or consolidations would, I think, be a very unfavorable 
thing from the point of view of developing the ideal banking structure 
of this country. 
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Mr. McCutxocn. I would like to ask the witness if that wouldn’t 
be particularly the case in small communities where there are, as you 
have said in your statement, only 3 or 4 banks, but where there might 
be 2, or it might be in the public interest for a merger or consolidation 
of 2 banks in 1 community of five or ten or fifteen or twenty-five thou- 
sand people. 

Mr. Rosertson. I think it would be a backward step to require those 
two institutions to continue to operate individually if the community 
wasn’t large enough to support them. 

Mr. McCuttocu. Mr. Chairman, I would like to ask one other 
thing. 

Do you know whether or not the word “unduly” has been accepted 
as a word of art in legal parlances, or if that word is without de- 
pendable legal definition yet. 

Mr. Rosertson. I can’t speak as an expert on that, sir. But, from 
my point of view, I could think of no better word to use. I think that 
it can be administered by the bank supervisory authorities to achieve 
the result intended by Congress, whatever that may be. 

The Crarrman. Would you be willing to have your staff cooperate 
with our staff so as to work out a bill and perfect it ? 

Mr. Martin. We would be delighted to, we would be glad to help 
in any way. 

And I might say on this work, Mr. Chairman, that I sympathize 
with your hesitation about the change, because that was the view that 
I held when I first began to think about it. 

But the more I thought about it, the more T came to the view that 
“unduly” comes clearer to stating what we are trying to get at than 
“substantially.” 

Mr. Harkrtns. In regard to this matter, couldn’t we avoid some of 
the confusion between “substantially” and “unduly” if we left the 
substantial test in but made an express exception that would permit 
the merger if there was a specific finding that the merger was required 
in the public interest? Why not get around the problem that way 
and thereby avoid cluttering up the concepts of what the substantiality 
test is? 

Mr. Rosertrson. The matter of drafting would not be difficult. 

The Cratrman. If your staff and our staff gets together, it would 
be very helpful, T think. 

Go ahead, Mr. Martin. 

Mr. Martin. It is the Board’s belief that legislation along the lines 
here suggested—transfer to the Attorney General of exclusive juris- 
diction for enforcement of section 7 of the Clayton Act with respect 
to banks and provision for prior approval by the banking agencies 
of all bank mergers and consolidations as outlined above—would 
provide effective safeguards against the development of undue mo- 
nopolistic tendencies in the banking field and, at the same time, con- 
tinue in the bank supervisory agencies, in accordance with the pattern 
of present law, responsibility for consideration of all the ordinary 
banking aspects of mergers and consolidations. 

Now, I would like to suggest, if there is no objection on your part, 
Mr. Chairman, that this statement, which T haven’t read in toto, I 
have left out a few places, go into the record with those changes I have 
called attention to. 
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The Cuairnman. You have a perfect right to do that and make any 
changes you wish, and add any other information that would help 
us. in this matter. 

(The prepared statement, submitted by Mr. Martin, is as follows:) 


STATEMENT BY CHAIRMAN MARTIN OF THE BOARD OF GOVERNORS OF THE FEDERAL 
RESERVE SYSTEM 


Mr. Chairman and members of the committee, it is our understanding that one 
of the purposes of these hearings is to explore possible legislative measures 
for restricting the development of monopolistic tendencies in the banking field. 

According to our information, a total of 100 bank mergers, consolidations, 
and absorptions took place in 1952, the largest yearly number since 1939. The 
number grew to 116 in 1953 and 207 in 1954. For the first 4 months of 1955, 
the figure was 81, indicating that, if growth continues at the same rate, this 
year’s total may reach around 240. Since 1933, the merger movement has been 
the major factor in the gradual decline in the total number of banks. This is in 
contrast with the 10-year period just prior to 1933 when bank suspensions were 
more numerous than mergers and were the major factor in reducing the number 
of commercial banks by about one-half. 

In general, consolidations have taken place between relatively small banks 
or through the absorption of small banks by much larger banks. In the 5-year 
period from 1950 to 1954, both inclusive, there was a decrease of 598 banks as 
the result of mergers, consolidations, and absorptions. Of this number 274 
were absorbed by large banks having total assets of $100 million or more; and of 
the banks so absorbed 153 had total assets of less than $10 million, 88 had assets 
of from $10 million to $50 million, and 33 had assets of more than $50 million. 

The reasons for which banks in recent years have decided to merge or con- 
solidate have varied widely. However, we understand that frequently the rea- 
sons have been the favorable prices at which the smaller banks may be purchased, 
the desire by large city banks for banking outlets in suburban areas, and the 
need for stronger successor management in the case of many relatively small 
banks. 

Whatever the cause, the current trend in bank mergers and consolidations is a 
matter which deserves careful consideration and one to which the Board of 
Governors has given much thought in recent months. Before indicating the 
views of the Board regarding this problem, it may be helpful to describe briefly 
the nature of the Board’s responsibilities and experience in this general field 
under existing provisions of law. 


PRESENT RESPONSIBILITIES OF THE FEDERAL RESERVE 


At present the Board is vested with authority to enforce the provisions of the 
Clayton Antitrust Act where applicable to banks. Section 7 of that act pro- 
hibits any corporation from acquiring the stock of other corporations engaged in 
commerce where, in any line of commerce in any section of the country, the effect 
may be substantially to lessen competition or tend to create a monopoly. How- 
ever, as far as banks are concerned, this section applies only to acquisitions of 
stock. It does not apply to acquisitions of bank assets and does not cover bank 
mergers and consolidations. 

National banks and State banks which are members of the Federal Reserve 
System are prohibited from purchasing corporate stocks and many States simi- 
larly prohibit stock purchases by State banks. Consequently, this provision of 
the C!ayton Act as presently in force is of little significance as applied to banks. 
As a practical matter, it applies only where a nonbanking corporation—a bank 
holding company—acquires the stock of banks. 

In only one case has the Board instituted proceedings under the Clayton Act. 
This proceeding was brought because of the acquisition over the years of nu- 
merous banks by Transamerica Corp. in the States of California, Oregon, Wash- 
ington, Arizona, and Nevada. After extensive hearings, in which it was shown 
that Transamerica banks had 40 percent of all bank offices in the five-State area 
and held 40 percent of all deposits in that area, the Board entered an order 
requiring Transamerica to dispose of its stock holdings in all but one of these 
banks. Upon review of this matter, the United States Court of Appeals for the 
Third Circuit set aside the Board’s order, holding that there had not been a 
determination of the five-State area as the effective area of competition and 
that there was insufficient evidence of competition or lessening of competition 
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between the banks which had been acquired by Transamerica. Petition for 
certiorari was denied by the United States Supreme Court. 

Apart from the Clayton Act, the Board has other functions under present law 
which involve consideration of the competitive aspects of banking and possible 
tendencies toward monopoly in the banking field, although such considerations 
are not specifically mentioned in the law itself. 

In the first place, under legislation enacted in 1933, the Board exercises’ some, 
although not extensive, functions with respect to bank holding companies. If a 
bank holding company controls a bank which is a member of the Federal Reserve 
System and wishes to vote its stock in that bank, it must first obtain from the 
Board a voting permit and comply with certain requirements and conditions. 
However, this law does not prevent or limit the acquisition of bank stocks by 
holding companies and does not effectively restrict the ability of such companies 
to expand the number of banks controlled by them. Bills to provide more effec- 
tive regulation of bank holding companies have been under consideration for 
some years and the latest such bill has recently been reported by the House 
Banking and Currency Committee. Under that bill, a bank holding company 
would be required to obtain the prior consent of the Board of Governors before 
acquiring additional bank stocks and, in determining whether to give its consent, 
the Board would be required to consider certain factors including the effect of 
the proposed acquisition upon the preservation of competition in the field of 
banking. 

Other provisions of existing law which vest limited authority in this general 
field in the bank supervisory agencies are those of section 18 (c) of the Federal 
Deposit Insurance Act. Under that section, the Board, the Comptroller of the 
Currency, and the Federal Deposit Insurance Corporation, in their respective 
areas of authority, are required to pass in advance upon mergers and consolida- 
tions of banks, but only in cases in which the capital stock or surplus of the 
resulting bank will be less than the aggregate capital stock or aggregate surplus, 
respectively, of the banks involved. It should be emphasized that, in view of 
the limited nature of this authority, many mergers and consolidations do not 
have to be passed upon in advance by any Federal bank supervisory agency. 
A notable recent eximple was the merger of the Chase National Bank and 
the Bank of the Manhattan Co. of New York City where the capital and surplus 
of the resulting bank were such that prior approval of the merger was not 
required under section 18 (c). 

Still other provisions of existing law require the advance approval of the 
establishment of branches by national banks, State member banks, and non- 
member insured banks by the Comptroller of the Currency, the Board of Gov- 
ernors, and the FDIC, respectively. Although many mergers and consolidations 
do not as such require prior approval, it is frequently the case that a merger 
or consolidation involves the acquisition of one or more branches by the resulting 
bank; and in cases where the resulting bank is a State member bank, the acqui- 
sition of such branches must be approved by the Board. The Chase-Manhattan 
merger was a situation of this kind. While the merger itself was not required 
to be aproved by the Board, it was necessary for the Board to pass upon the 
establishment as branches of the resulting institution of the offices previously 
operated as branches of the Chase National Bank. 

Having in mind the policy of Congress as evidenced in the antitrust laws the 
Board of Governors, in passing on the types of transactions above mentioned, 
considers the possible existence of any undue lessening of competition among 
banks. In transmitting to the Board applications for branches of State member 
banks, the Federal Reserve Banks are expected to consider whether the estab- 
lishment of a particular branch will tend to create a monopoly or an undesirable 
competitive advantage in relation to other banks in the area involved. The Fed- 
eral Reserve Banks likewise consider the competitive factors in transmitting 
to the Board applications for approval of mergers and consolidations and for 
voting permits of bank-holding companies. 

At the same time, it is important to bear in mind that lessening of competition 
and tendency toward monopoly are not the only factors which must be con- 
sidered in connection with various banking transactions including mergers and 
consolidations. There are other factors which also have an important bearing 
upon the public interest and which must be taken into account in such cases, 
such as the adequacy of a bank's capital structure, the competency of its man- 
agement, its future earnings prospects, and the needs of the community. The 
Board must, of course, give proper weight to these factors in discharging its 
functions under the law; and it is understood that similar facts are considered 
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by the Comptroller of the Currency and the FDIC in performing their respective 
statutory responsibilities. There have been in the past and there can well be 
in the future instances in which the overall public interest would clearly be 
served by a merger or consolidation even though it may incidentally tend to 
lessen competition. 

It should also be borne in mind that, in the light of existing provisions of 
Federal law relating to bank mergers and consolidations, Congress has appar- 
ently contemplated that not all such mergers and consolidations are objectionable 
but, on the contrary, that there may be many such transactions which, subject 
to supervisory approval, are justified and desirable in the public interest. 


PENDING PROPOSALS 


Various proposals have recently been made in Congress for the purpose of 
providing such measures of restraint as may be necessary to prevent monopolistic 
tendencies as the result of bank mergers and consolidations. 

One of these proposals is represented by the bill H. R. 5948 which is pending 
before this committee. That bill would amend section 7 of the Clayton Act to 
make it applicable, not only to acquisitions of bank stocks, but also to the 
acquisition of bank assets where the effect of such acquisition may be substant- 
ially to lessen competition or to tend to create a monopoly. Another proposal 
now pending in the Senate along the same lines, although in somewhat different 
form, would amend section 7 of the Clayton Act to cover acquisitions of bank 
assets but would further provide that, if any of the banks involved have capital, 
surplus, and undivided profits aggregating more than $1 million, the transaction 
could not be consummated until 90 days after advance notice to the Attorney 
General and the Federal Trade Commission. Under this proposal the failure 
of the Attorney General or the Trade Commission to interpose objection to 
the proposed transaction within the 90-day period would not constitute a bar to 
the subsequent initiation of any proceedings with respect to the transaction 
under any provisions of law. 

Other proposals on this subject would follow the approach of amending 
section 18 (c) of the Federal Deposit Insurance Act so as to make the prior 
consent of the bank supervisory agencies necessary in all cases of bank mergers 
and consolidations, whether or not the capital or surplus of the resulting bank is 
less than the capital or surplus, respectively, of the banks involved. One of 
these proposals would require the banking agencies to consider, among other 
factors, whether the proposed transaction would unduly lessen compeition or 
tend unduly to create a monopoly. Another such proposal would make it 
mandatory upon the appropriate bank supervisory agency to refuse its consent 
to any proposed bank merger or consolidation if its effect would be substantially 
to lessen competition or tend to create a monopoly. 


ENFORCEMENT AUTHORITY UNDER THE CLAYTON ACT 


The Board feels that section 7 of the Clayton Antitrust Act in its present 
form is not an appropriate anc practical means of controlling or restricting 
monopolistic tendencies in the banking field. This view is based not only on 
the result of the fransamerica proceeding but more particularly on the fact that 
the present law applies only to acquisitions of bank stocks and not to mergers 
and consolidations and upon the fact that more effective control in this matter, 
the Board believes, can be obtained through a requirement of advance approval 
by some Government agency of all mergers and consolidations of banks. 

The Board favors the general objective of recent proposals to amend section 
7 of the Clayton Act to make it applicable to acquisitions of bank assets. How- 
ever, these proposals would leave unchanged those provisions of the Clayton 
Act which now vest in the Board of Governors authority to enforce the provisions 
of section 7 where applicable to banks, bank associations, and trust companies. 
As previously indicated, that authority is now limited by reason of the law’s 
applicability only to acquisitions of stock. Under the present proposals to amend 
the Clayton Act, the Board’s responsibilities would extend to all tvpes of bank 
mergers and consolidations, whether carried out under Federal or State statutes 
or effectuated through purchases of assets or assumption of liabilities. This 
would result in a substantial enlargement of the Board’s responsibilities in the 
antitrust field; and the Board would be called upon to consider the com- 
petitive or monopolistic aspects of all such transactions, even thouch they had 
previously been approved by the other bank supervisory agencies, the Comptroller 
of the Currency and the FDIC, after consideration by those agencies of other 
aspects of the particular transactions. 





2180 ANTITRUST AND MONOPOLY PROBLEMS 


The principal responsibilities and functions of the System lie in the fields 
of monetary and credit regulation and bank supervision. The prosecuting and 
adjudicatory functions incident to the enforcement of the antitrust laws are only 
indirectly related to the Board’s principal responsibilities. Such functions are 
of a character quite different from the administrative functions normally exer- 
cised by the Board in passing in advance upon particular transactions in the bank 
supervisory field. In other words, the enforcement of the antitrust laws and 
the function of bank supervision represent, we believe, different spheres of govern- 
mental operation. 

In the circumstances, the Board recommends that the enforcement of the 
provisions of section 7 of the Clayton Act relating to the acquisition either of the 
stocks or assets of banks should not be vested in the Board. At present the 
Attorney General, under section 15 of the Clayton Act, has a concurrent juris- 
diction with the Board in the enforcement of the provisions of that act insofar 
as they relate to banks. He is vested with authority to direct the various United 
States district attorneys to institute proceedings in the courts to prevent and 
restrain any violations of that act. It would be the Board’s proposal to vest 
in the Attorney General exclusive authority for the enforcement of all aspects 
of section 7 of the Clayton Act relating to banks. 


ADVANCE CONSIDERATION OF MERGERS AND CONSOLIDATIONS 


At the same time, the Board believes that the possible competitive and monopo- 
listie effects of bank mergers and consolidations should not be left solely for 
after-the-fact consideration, but that there should be an opportunity to consider 
this matter in advance in each particular case. 

As previously indicated, the three Federal bank supervisory agencies under 
section 18 (c) of the Federal Deposit Insurance Act are now required to pass 
in advance upon mergers and consolidations of banks where the capital or surplus 
of the resulting bank will be less than the aggregate capital or surplus of the 
merging banks. It is the Board’s opinion that the objectives of legislation on 
this subject would be more effectively accomplished if this requirement were 
extended to apply to all bank mergers and consolidations, whether or not they 
result in a diminution of capital or surplus. This might be done either. by 
amending the provisions of the Federal Deposit Insurance Act or by an appro- 
priate amendment to the Clayton Act, which would require the prior approval 
of any bank merger or consolidation by the Comptroller of the Currency, the 
Board of Governors of the Federal Reserve System, or the Federal Deposit Insur- 
ance Corporation, depending upon whether the resulting bank will be a national 
bank, a State member bank, or a nonmember insured bank. 

In addition, however, the Board would recommend a further provision in 
order to require due consideration of the possible monopolistic effects of bank 
mergers and consolidations. Each of the bank supervisory agencies should be 
authorized in its discretion to request the views of the Attorney General in any 
particular case coming before it, if the banking agency feels that there is a 
sv bstantial question as to whether the proposed merger or consolidation would 
bring about an undue lessening of competition or tendency to monopoly. If the 
Attorney General should then indicate his view that the proposed transaction 
would have such a monopolistic effect, the bank supervisory agency would be 
precluded from giving its consent to the merger or consolidation in question. 
However, it should be clearly provided that, if the Attorney General has not 
been previously consulted by the appropriate bank supervisory agency and has 
not indicated an absence of objection on his part, he would continue to have full 
authority to institute proceedings under the Clayton Act, if he should deem it 
desirable. with respect to any situation resulting from the particular merger 
or consolidation. 

There is one other point we would like to mention. Existing law as well as 
some of the proposals under consideration use the phrase “s"bstantially to lessen 
competition or to tend to create a monopoly.” The Board would suggest that in 
any bill relating to bank mergers or consolidations the test should be whether 
the transaction would unduly lessen competition or unduly tend to create a 
monopoly. If there were a town in which there were only 3 or 4 banks and there 
were a merger between 2 of them. it seems possible or likely that there would be 
a substantial lessening of bank competition, but it might well be that the merger 
was desirable or necessary in the public interest because of other reasons. The 
use of the word “unduly” instead of “substantially” would permit such a desirable 
merger to take place. 
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It is the Board’s belief that legislation along the lines here suggested—transfer 
to the Attorney General of exclusive jurisdiction for enforcement of section 7 of 
the Clayton Act with respect to banks and provision for prior approval by the 
banking agencies of all bank mergers and consolidations as outlined above— 
would provide effective safeguards against the development of undue monopolistic 
tendencies in the banking field and, at the same time, continue in the bank super- 
visory agencies, in accordance with the pattern of present law. responsibility for 
consideration of all the ordinary banking aspects of mergers and consolidations. 

The Cuairman. I just want to compliment you, Governor Robertson 
and Chairman Martin, for your very forthright statement, and it 
shows you have given considerable care to this subject, and it has been 
very helpful. 

Mr. Scorr. I think the suggestion that the enforcement provision of 
section 7 of the Clayton Act be left to the Attorney General seems to 
be a very reasonable and proper suggestion. 

The Cuarrman. Thank you very much. Our last witness for the 
morning is Mr. H. E. Cook, who is chairman of the Federal Deposit 
Insurance Corporation. 

Mr. Cook. 


STATEMENT OF H. EARL COOK, CHAIRMAN OF THE BOARD OF 
DIRECTORS, FEDERAL DEPOSIT INSURANCE CORPORATION; AC- 
COMPANIED BY ROYAL L. COBURN, GENERAL COUNSEL, AND 
VANCE L. SAILOR, CHIEF, DIVISION OF EXAMINATIONS, FDIC 


Mr. Coox. May I present my associate, Mr. Coburn, the general 
counsel of the Federal Deposit Insurance Company, and Mr. Vance 
Sailor, the chief of the Division of Examinations. 

The Cuarmman. We welcome all of you. 

Do you want to read your statement, or epitomize it, or how do you 
wish to proceed ? 

Mr. Cook. I would prefer to read it, if you will permit, Mr. Chair- 
man. It is not of great length. 

My name is H. Earl Cook. I am chairman of the Federal Deposit 
Insurance Corporation. 

Mr. Chairman and members of the committee, following the re- 
quest to testify before this subcommittee, we of the Corporation 
have accumulated information concerning changes among operating 
banks during the last several years, and I am submitting herewith 
copies of studies made by the Corporation on this general subje: t. 

I assume that it would be of interest to the subcommittee at this time 
to summarize some of the recent developments occurring in the bank- 
ing industry. As of December 31, 1954, there were 14,409 banks 
operating in the United States (continental and other areas). Of this 
number, 13,541 were insured by the Corporation. The insured banks 
consisted of 13,323 commercial banks, holding 99 percent of all the 
deposits of commercial banks; and 218 mutual savings banks, holding 
75 percent of all the mutual savings banks’ deposits. Outside the 
protection of Federal deposit insurance were 497 commercial banks, 
310 mutual savings banks, and 61 trust companies not regularly en- 
gaged in deposit banking. 

During 1954 there was a net decrease of 143 in the total number of 
banks; the establishment of 73 new banks having been offset by the 
elimination of 216 banks. Nearly all the banks which ceased opera- 
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tion were absorbed or merged with other banks, and 181 were con 
verted into branches. 

In addition, 380 other branches or facilities were opened, while only 
37 were discontinued. Thus, there was a substantial increase in the 
number of banking offices operating as of the close of 1954 as com- 
pared with the first of that year. The figures for 1954 are substan- 
tially similar to those of the preceding year, as will be noted from the 
details shown in the data which have been submitted. 

As previously stated, at the end of 1954 there were 13,323 insured 
commercial banks. These banks had total liabilities, excluding capita! 
accounts, in excess of $186 billion; there were 4,789 national banks 
with total liabilities, excluding capital accounts, in excess of $107 bil- 
lion; 1,867 State banks, members of the Federal Reserve, with such 
liabilities in excess of $52 billion; and 6,667 State insured nonmember 
banks with such liabilities in excess of $26 billion. 

These statistics give an idea of the distribution of responsibility 
among the three Federal banking agencies in respect to the number of 
banks that they supervise and the respective sizes thereof. 

The substantial number of merger, consolidation, and asset-acquisi- 
tion transactions which occurred during the last several years has 
constantly kept the Corporation on the alert to make certain that the 
Corporation would not contribute to practices that would be in vio- 
lation of the letter or the spirit of the Clayton Act, as amended by the 
Celler Antimerger Act. 

Since the banks over which the Corporation has primary supervisory 
and examination responsibilities are the State banks which are not 
members of the Federal Reserve System, and are, by comparison, 
banks with smaller deposit liabilities, the Corporation has not had 
the occasion to pass judgment officially on many of the mergers that 
have been discussed by your committee. 

However, from our studies of these transactions we have concluded 
that perhaps all merger, consolidation, and acquisition transactions 
should be more carefully screened by the appropriate Federal banking 
agency having jurisdiction over the acquiring or resulting bank, 

The Cuarrman. Why do you say “more carefully”? 

Mr. Coox. Just that in the course of the discussions that have been 
held here it would appear that closer scrutiny should be given, depend- 
ing upon the trend of economy. 

The CHatrMan. Closer scrutiny than heretofore? 

Mr. Coox. Possibly ; yes, sir. 

The CHatrman. And I take it from that that you are vitally and 
considerably concerned about this merger trend ? 

Mr. Coox. We have some concern, of course, Mr. Chairman. 

The CuatrMan. Have you any recommendations as to what you 
mean by “closer scrutiny,” or reeummendations as to new statutes or 
amendments? 

Mr. Coox. I would say, Mr. Chairman, that each case would have 
to stand upon its own merits, depending upon the economy of the 
community, upon the competitive situation, and management, and all 
of the other factors in connection with our law, which I will mention 
later in the statement. 

With the authority thus vested in the three supervisory agencies, 
and with the continued splendid cooperation of the State bank super- 
visors, it is our opinion that the Congress and the public can be assured 
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of a continuation of the healthy development and maintenance of the 
competitive status that now exists. 

For your better understanding of my position, I would first like to 
discuss the present authority of the Corporation over such trans- 
actions and state the matters which are considered by our Board of 
Directors in granting or withholding consents thereto within the 
provisions of the present law. 

Presently, in the case of any merger, consolidation, or assumption 
transactions between insured banks, the consent of the Federal De- 
posit Insurance Corporation is required only where the assuming or 
resulting bank is an insured State bank, which is not a member of the 
Federal Reserve System, and where either the aggregate pan stock 
or aggregate surplus of all the banks participating in such transac- 
tions is decreased by reason of the transactions. 

The authority of the Comptroller of the Currency and of the Board 
of Governors of the Federal Reserve System over such transactions 
by banks under their respective jurisdictions has been previously ex- 
plained in testimony heard by this subcommittee. The consent of 
the Corporation must also be obtained for any merger, consolida- 
tion, or assumption transactions between an insured bank and a non- 
insured bank or other institution. 

The authority to screen merger and acquisition transactions where 
there is a decrease in capital or surplus was first granted to the 
Corporation under the provisions of the act of 1950, It was occasioned 
by the fact that there had been in the prior years many instances of 
individuals acquiring a controlling stock interest in one more banks, 
merging or consolidating such banks with a reduction of capital, and 
distributing the aggregate amount of such reduction. 

This authority to screen such transactions, together with the au- 
thority to approve all reductions in the capital structure of insured 
banks, has been effective in accomplishing the purposes of the 
iegislation. 

However, it may be that the current trend in merger and acquisition 
transactions has so broadened in scope that authority to screen such 
transactions should not be limited to instances in which there has been 
«i decrease in either combined capital or surplus, but that all of 
such transactions should be submitted to the appropriate Federal 
agency for approval. 

The CuarMaN. As to that latter conclusion, have you any specific 
recommendations? You say, “All of such transactions should be sub- 
mitted to the appropriate Federal agency for approval.” Do you have 
nny te recommendations for legislation, or do you cover that 
ater 

Mr. Coox. I think that is covered later in the statement, Mr. 
Chairman. 

In granting insurance to a newly formed State nonmember bank, 
and in granting permission to establish branches or to change location 
of the main office or a branch, the Board of Directors is guided by the 
standards fixed in the statute. Consent to such actions is based on a 
favorable finding of fact on each of the following factors (sec. 6 of 
the Federal Deposit Insurance Act) : 

(1) The financial history and condition of the bank. 

(2) The adequacy of its capital structure. 

(3) Its future earnings prospects. 
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(4) The general character of its management. 

(5) The convenience and needs of the community to be served by 
the bank. 

(6) Whether or not its corporate powers are consistent with the 
purposes of this act. 

Although section 7 of the Clayton Act is not specifically applicable 
to transactions that are processed through the Corporation, never- 
theless the policy of Congress in opposition to transactions which tend 
to lessen competition and to create a rome se has been considered 
and applied as a matter of Corporation policy under the standards 
that are enumerated in the foregoing section of the statute. 

The factor of “convenience and needs of the community to be serve! 
by the bank” necessarily implies a consideration of whether or not 
the transaction will lessen competition or create a monopoly. Thus, 
on each application for a new bank, an on-the-ground investigation 
is made to determine, among other things, whether the community has 
adequate banking facilities at present, whether the present facilities 
are responding to the needs of the community, the effect of the addi- 
tion of new banking facilities or the elimination of present facilities, 
and whether the community can profitably support an additional 
banking facility. 

Great weight is given to the considerations involving competition 
and monopoly. 

However, the consideration of these matters is not an exclusive test 
which has been applied by our Directors, but rather they are elements 
that must be, and have been, considered along with the other statutory 
factors and the underlying purpose of the Corporation to protect 
the funds of depositors in the Nation’s banks and to maintain a strong 
financial economy. 

Thus, when an area needs another bank, a newly organized bank, 
upon proper application, will be insured if the other mentioned fac- 
tors are met, particularly if its future earning prospects indicate it 
has an opportunity to operate successfully. 

However, if the area can support the operation of only 1 bank suc- 
cessfully, depositors’ funds would be endangered by the authorization 
of 2 or more bank; to operate in the same area. 

The Corporation has been confronted with situations in which con- 
tinued unsafe and unsound management practices, coupled with in- 
adequate capital, have necessitated the Corporation rendering its 
financial aid to the elimination, by merger or assumption transactions, 
of a weak unit, and thus leaving a community with only 1 sound bank, 
where 2 existed before. 

Such instances are rare, but the function of the Corporation re- 
quires the exercise of its several legal powers to render financial aid 
in case of such emergency, and the necessities of the situation have 
on several occasions required the exercise of powers in a way that 
reduced the number of banking units. 

Likewise, in granting approvals under existing authorities, the 
Corporation has approved mergers with dimunition in capital and 
surplus in transactions which involve the absorptions of a weak or 
unsound unit, with the resulting unit offering physical and financial 
facilities and personnel to provide adequate banking services for the 
depositors of both banks and both communities in which they oper- 
ated as separate units. 
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These actions, I believe, are in the interests of sound banking, and 
should meet with full congressional approval. 

Mr. McCutiocn. May | interrupt at this point? 

Is it proper for us to conclude, then, that your primary function 
and responsibility is to see that the financial institution is strong as 
possible so that there be no losses to depositors ? 

Mr. Coox. That is correct. 

Mr. McCut.ocw. And your secondary obligation, or duty, if you 
have one at all, is much less to prevent monopoly and to see that there 
is no lessening of competition 

That is only secondary, isn’t it ; or incidental ? 

Mr. Cook. Yes. Our primary responsibility is to depositors, to 
protect their interests. 

Thus it is my considered conclusion that in the screening of merger, 
consolidation, and acquisition transactions, the several Federal agen- 
cies should continue the use of the factors presently existing in the 
Federal Deposit Insurance Act, and that it would not be in the best 
public interest if the factors contained in the Clayton Act were super- 
imposed as additional considerations. 

The tests provided in the present law are sufficient to protect public 
interest adequately, and would not hazard the uncertainty of placing 
restrictions upon the Corporation which might prevent it, in times 
of emergency, from rendering full and complete aid to insured banks 
in financial distress in a manner best calculated to protect the interests 
of the depositors of such distressed banks. 

Mr. Materz. In other words, is it the position of the Corporation 
that the Clayton Act should not be amended to cover mergers achieved 
by asset acquisition of banks ? 

Mr. Coox. Our general counsel will reply to that. 

Mr. Cosurn, It is our thought that there are many instances where 
the Corporation has in the past found it proper to exercise its author- 
ity in granting aid, and also in authorizing mergers in which it might 
technically be in violation of lessening tendency to substantially lessen 
competition. 

In other words, in these instances—and it happens particularly in 
small communities—where there are a limited number of units—1, 2, 
i and the action has resulted in elimination of one of a small num- 

r. 

The Cuatrman. If that unit is a weak bank, its absorption might 
not be a substantial lessening of competition, because the weak bank 
might not offer competition. 

Mr. Copurn. Well, it offers some competition, Mr. Chairman, be- 
cause it is in business up to the time the aid is granted. Therefore 
it does offer competition. 

The Cuarrman. It may offer some, but if it continues to be weak, it 

offers none, and it would go by the board. 
_ Mr. Cosurn. Of course. But until the head-chopping act occurs, 
it is offering competition, theoretically, and we want to be in a po- 
sition—and it happens on numerous occasions—where we want to 
get—you have a strong unit and a weak unit, bind those into one 
strong unit. 

Mr. McCutiocn. And you could have a strong unit and a weak 
unit. The weakness might be in management and yet be strong finan- 
cially. But it might be in the best interest of that community to 
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have a merger, although there would be a substantial lessening of 
competition. 

Mr. Cosurn. That is right. 

The Cuarman. I think some language could be devised, possibly 
language such as “if the merger is in the public interest.” 

Mr. Patan I was intrigued with the words “unduly lessen com- 
setition” in Mr. Martin’s statement with reference to wording of that 
Lond! even though it may change some of your present concepts under 
the Clayton Act. 

Mr. Scorr. Substantially ? 

Mr. Cosurn. Yes. 

Mr. Materz. Mr. Coburn, as I understand it with regard to the 
proposed amendment of the Clayton Act, the position of FDIC is 
that it is opposed to the recommendation of the Federal Reserve 
bank. You Seiad Mr. Martin’s testimony ? 

Mr. Cosurn. I heard part of it, and I have just glanced at his 
statement. 

Mr. Maerz. The Federal Reserve Board recommended amend- 
ment of the Clayton Act covering asset acquisitions by banks if the 
Attorney General would have exclusive jurisdiction to enforce it. 
What would be your position on that? 

Mr. Cosurn. I think we would go along if we continued the tendency 
to substantially lessen. If you used the term “unduly lessen” we would 
be more in accord. 

Mr. Maerz. In other words, you would recommend amendment of 
the Clayton Act to cover asset acquisitions by banks if the word 
“unduly” was used rather than “substantially,” is that correct? 

Mr. Copurn. That is right. 

The Cuarrman. Proceed. 

Mr. Coox. The Corporation’s primary function as an insuring 
agency is to assert its several authorities to the end that the country 
will have a sound financial system, with each insured unit in such 
condition that it may at all times respond to the needs of its depositors 
and to the community in which it operates. The banking system 
today is in a sound and healthy condition, and competition among 
banks and between banks and other financial institutions is keen. 
It is because of the intensity of the present-day competition that 
banks must be on the alert to make adjustments that are demanded 
by the economic pressures, So long as economies can be effected in 
operations, more services rendered at reduced cost, and extensions 
of the field and scope of operations can be made by merger transac- 
tions, such mergers will continue to be effected. So long as the de- 
positors’ interests are protected by strong and competing banks, the 
inevitable readjustments that are presently occurring are, in reality, 
in the public interest. In the effort to maintain competitive standards 
and to curb monopolistic tendencies, we must not overlook the fact 
that a contributing factor to the debacle of the banking industry in 
the depression days of the 1930’s was the fact that the country was 
overbanked. There were too many banks, and competition among 
them was too sharp. The Corporation is pledged to the policy that 
this condition will not again occur. 

Mrs. Harkrys. You do not consider that there is any problem of 
overbanking present now in the industry, do you? 
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Mr. Coox. No, that condition was pretty well corrected in the elim- 
ination of the number of weak and unsound banks which occurred 
during the 1920’s and early 1930's. 

Mr Harxrs. Then tem present mergers would not be caused 
by any overbanking condition ¢ fb 110% , 

“Mr. Coox. Of course, you may find some communities in which the 
trend of the economy may be overbanked, it would depend upon the 
trend of the economy in the particular community. 

Mr. McCuntocu. Mr. Chairman, I would like to ask Mr. Cook if 
the Corporation hasn’t found in some communities there are very 
sinall banks where there have been some mergers and consolidations 
in the public interest, isn’t that true ? 

Mr. Coox. That is. correct. 

Mr. McCunxocu. And isn’t it the experience of the Corporation 
that in some of these communities there is a lack of bank management 
which presents a problem, and that consolidation and merger gives 
to comparatively small banks the best of the talent of the combined 
banks? 

Mr. Coox. That is correct. We find in many cases—and you and I 
come from a State where that is quite prevalent—where management 
has grown old and has not made the proper provision for new manage- 
ment. In fact, banking has not been able to offer inducements to 
the younger generation to engage in it that other industries and other 
businesses have, so it has suffered for management resources. 

Mr. McCuutiocu. And for that, among other reasons, there are too 
many banks in some localities in the country. 

Mr. Coox. That is correct, and you and 1 could name some. 

The Cuamman. I understand you are a distinguished citizen of 
Ohio, where my good friend, Mr. McCulloch, comes from. 

Mr. Coox. That is correct. And I served on the legislative com- 
mittee when he was in the Ohio Legislature so I have faced him before. 

Mr. Chairman, you have made several proposals to Congress which 
seem to be in accord with the principles which I have urged. Accord- 
ingly, it seems appropriate for me at this time to recommend for con- 
sideration of your subcommittee legislation which would amend sec- 
tion 18 (c) of the Federal Deposit Insurance Act to provide that no 
insured bank shall merge, consolidate, acquire the assets, or assume 
the deposit liabilities of any other bank unless the Comptroller of the 
Currency shall have given prior consent thereto, if the assuming or 
resulting bank be a national bank or a district bank, or unless the 
Board of Governors of the Federal Reserve System shall have given 
prior written consent, if the assuming or resulting bank is a State 
member bank—except a district bank—or unless the Corporation 
shall have given prior written consent if the assuming or resulting 
bank is to be a nonmember insured bank—except a district bank. 
he act should further provide that in giving consideration to such 
approval, each of the several agencies should take into consideration 
the factors enumerated in section 6 of our act. 

_Mr. Materz. In other words, Mr. Cook, I take it that the Corpora- 
tion is recommending the passage of H. R. 2115, which was intro- 
duced by Mr. Celler. 

Mr. Coox. I would like Mr. Coburn’s comments on that. 

_Mr. Cosurn. Yes, I think we could go on with that. That is the 
bill that uses the term “unduly.” 
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Mr. Materz. Yes. 

Mr. Coxsurn. Yes. 

The Cuatrman. I have been promised hearings on that bill by our 
distinguished colleague from Kentucky, Mr. Spence. We hope to get 
some action on that. 

Proceed. 

Mr. Copurn. It is to be noted that the full responsibility for chan- 
neling in the proper direction the course and development of the bank- 
ing industry does not lie with the Federal supervisory agencies alone. 
As a consequence of our dual banking system, every transaction in- 
volving a State bank, whether that bank be a member of the Federal 
Reserve System or not, will be screened and fully processed by the 
State bank supervisory authority for complete compliance with the 
State requirements. This double check by State and Federal agencies, 
which is presently effectively operating with full cooperation, provides 
a definite assurance against monopoly and nationalization alike. It 
is my firm conviction that these procedures are adequate to meet the 
current developments. 

I believe that current events have shown the desirability of a more 
careful screening of merger and acquisition transactions, and that the 
responsibilities at the national level for such screening should be 
divided among the several Federal banking agencies in accordance 
with the historically established division of supervisory responsibili- 
ties. I further believe that a consideration of the factors outlined in 
section 6 by the approving agencies will provide sufficient safeguards, 
both to depositors, bank customers, and the public, as will be necessary 
and proper to prevent monopolistic practices and the elimination of 
legitimate competition. By this means the several supervisory agen- 
cies may continue their policy of keeping banks and banking practices 
within the bounds of rightful competition without the excesses that 
were so prevalent in the days before such supervision. 

That, gentlemen, is my statement. 

The Cuatrman. Thank you, Mr. Cook. We appreciate your com- 
ing with your colleagues. 

The committee will adjourn until tomorrow morning at 10 o’clock 
promptly, at which time we will hear Mr. Ernest T. Weir, chairman, 
National Steel Corporation; Prof. Milton Handler, Columbia Law 
School, New York City; and Mr. Don Montgomery, director, Wash- 
ington office, U. A. W., C. I. O. 

he Chair wishes to be placed in the record the statement of I. 
Walton Bader concernin the patent problems of small business. 
(The statement of Mr. Bader is as follows:) 
New York 5, N. Y., June 8, 1955. 
COMMITTEE ON THE JUDICIARY, 
Antitrust Subcommittee, House of Representatives, 
United States Capitol, Washington, D. C. 

GENTLEMEN: Pursuant to telephone conversation enclosed please find state- 
ment of view upon the patent laws of the United States for inclusion in the record 
of committee hearings. 

Your courtesy in this regard is greatly appreciated. 

Sincerely yours, 
I. WALTON Baber. 
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STATEMENT OF I. WALTON Baper, PATENT ATTORNEY 


I am a registered patent attorney practicing in the city of New York at 55 
Liberty Street, New York, N. Y. I am a member of the bar of the State of 
New York, a member of the American Bar Association’s patent section, a member 
of the New York State Bar Association, a member of the committee on patents, 
trademarks, and designs of the Brooklyn Bar Association, and a member of the 
bar of the Supreme Court of the United States. 

The clients who come to me for aid in patent problems are exclusively indi- 
individual or a smallbusiness man since neither of those parties could afford 
authority upon the relationship of the patent laws of the United States to those 
of small business. 

My experience in this field has led me to believe that previous investigations of 
the role of the patent right in the economy of this country have been made with 
the eye of the investigator glued to the wrong end of the telescope. Because 
of the oecasional abuses of the patent right by big business organizations the 
present erosion of patent rights upon the specious ground of lack of “invention” 
has been encouraged. As a result a patent has become an asset of doubtful 
value in the hands of a small-business man while available for misuse by our 
large corporate giants. 

Perhaps sufficient attention and publicity has not been given to the point 
that it is the small innovator, the small improvement in the existing art, the 
individual improver, and the person who wishes to start a new enterprise who 
requires patent protection upon his invention. Starting a business with a new 
device, generally with insufficient capital, the new organization requires freedom 
from competition by established companies. Unless this is granted by the patent 
system, the innovator has no chance in the market, big business takes over, 
and the concentration of economic power, which is of considerable concern today, 
goes on apace. 

Yet with the present status of the patent laws, and their interpretation by the 
Federal judiciary, it has become my unfortunate duty time and again to advise 
a client, after his patented invention has attained considerable commercial 
success, that he might be well advised to ignore infringement by big business 
organizations since his chances of sustaining his patent in the Federal courts 
is small and the cost of litigation is very high. Yet peculiarly, where patent 
cases are tried before juries, the validity of the patent is generally sustained, and 
many of the verdicts are thereafter set aside by the courts. 

There are several large patent law firms in the country whose principal job 
is to invalidate patents sued upon by individual inventors and small-business 
men against big business organizations. One of the partners in one such firm 
told me frankly that he has advised his clients to ignore any patent held by an 
individual or a small-business man since neither of those parties could afford 
to sustain the burden of litigation required to attempt to enforce their rights. 
In addition, with the present trend of judicial decision, the likelihood would 
be that the patent would be held invalid. 

It would seem that the attention of this committee should be directed to the 
fact that the patent right, if properly handled, will do much to arrest the trend 
toward concentration. Furthermore this would be done in manufacturing lines 
where the concentration of producers is of particular concern. 

It would therefore seem that the present trend of judicial decisions requiring 
a higher and higher standard of invention of patent validity are causing an 
effect which was not intended and are increasing the tendency toward bigness 
in our economy. Perhaps even more importantly, they are causing inventiveness 
of our population to slacken considerably. This fact has been commented upon 
by the Hoover Commission in its survey of our military research and develop- 
ment programs and is a cause for considerable concern in view of the cold war 
in which we are presently engaged. 

It seems clear that where the reward for innovation is taken away by court 
decision, the innovator will not innovate. Furthermore, a paid employee of a 
professional research organization will not put forth the effort to invent that 
will an individual whose inventiveness will produce personal gain. 

While I do not advocate patent protection upon things which have been previ- 
ously known, or upon things which are obvious to anyone, I do believe that our 
present standard of invention is unrealistic. I believe that a person making 
an improvement, no matter how small it is, should be entitled to protection 
thereupon. Duplication of the improvement by big business, thereby driving the 
innovator out of the market, should be prevented. 
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While the strengthening of the patent right will be accomplished by the fore- 
going, it is just as important to prevent abuse by big business, Strangely enough 
there seems to be a rather simple solution to the problem. If the patent laws 
would be amended to make patent validity a “question of fact” and permit any 
party to any action for patent infringement to demand and obtain a jury trial 
upon the issues of validity and infringement, further providing that the verdict 
of the jury upon such issues, if supported by any evidence, would be conclusive, 
the problem would seem to be solved. 

I also feel that there is no sound reason for giving the overloaded Federal 
eourts exclusive jurisdiction in the actions brought for patent infringement. 
State courts are suitable forums for these actions and the granting of jurisdiction 
to such courts would relieve the pressures upon the Federal bench. 

I also believe that it would be advisable to place a provision in the Clayton 
Act that willful infringement of letters patent, where the effect is to lessen 
competition or tend to create a monopoly in any line of commerce, should be an 
antitrust violation. 

I am confident that if the above recommendations are carried out our economy 
will become more viable, inventiveness of our population will increase, and the 
disturbing trend toward concentration in manufacturing industries will be 
arrested. 


The Cuarrman. And also a letter of June 8, 1955, and other corre- 
spondence of Price Waterhouse & Co. is placed in the record. 
(The correspondence is as follows :) 
May 27, 1955. 
Price WATERHOUSE & Co. 
New York, N. Y. 


GENTLEMEN : In connection with the House Antitrust Subcommittee’s investi- 
gation of current antitrust problems, testimony and information has been pre- 
sented to the subcommittee concerning the function of Price Waterhouse in the 
procedures announced in the State Department press release dated December 
7, 1954, entitled “Arrangements for Additional American Oil Companies To 
Apply for Participation in the Iranian Oil Consortium.” 

In order that this subcommittee may be fully informed with respect to this 
matter, it would be appreciated if you will, as soon as possible, supply the 
following information: 

1. A statement which sets forth the accounting services rendered by Price 
Waterhouse or its foreign offices, including the period of time Price Waterhouse 
has rendered such services, for the following oil companies, their foreign sub- 
sidiaries or affiliates: 


Standard Oil Co. (New Jersey.) 
The Texas Co. 

Socony-Vacuum Oil Co. 

Gulf Oil Corp. 

Standard Oil Co. of California 


2. A statement setting forth similar information with respect to accounting 
services rendered by Price Waterhouse or its foreign offices for the following 
companies, their subsidiaries or affiliates : 


British Petroleum Co., Ltd. (formerly Anglo-Iranian Oil Co.) 
The Shell Transport & Trading Co. Ltd. and Royal Dutch Petroleum Co. 
Cie Francais de Petroles 


3. If Price Waterhouse has rendered accounting services for the following 
companies other than in connection with admission to the Iranian consortium, 
please furnish information comparable to that requested in (1) above: 


American Independent Oil Co. 

Atlantic Refining Co. 

Hancock Oil Co. 

Pacific Western Oil Corp. 

Richfield Oil Corp. 

San Jacinto Petroleum Corp. 

Signal Oil & Gas Co. 

Standard Oil Co. (Ohio) 

Tide Water Associated Oil Co. 

4. A statement describing the arrangements, if any, for the participants in the 

Iranian consortium to utilize the services of Price Waterhouse ir the future with 
respect to their operations in the consortium. 
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In requesting this information the Antitrust Subcommittee is net. interested 
in ascertaining the details of any confidential accounting matter between Price 
Waterhouse and the listed oil companies, What the subcommittee is interested 
in is aseertaining the period of time the listed companies have utilized the ac- 
counting services of Price Waterhouse in their domestie and foreign operations 
and to determine the extent to which the services of Price Waterhouse were used 
by such companies. j 

Sincerely yours, 
EMANUEL CELLER, Chairman. 


Prick WATERHOUSE & Co., 
New York 5, N. Y., June 8, 1955. 
Hon, EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Deak Siz: We are writing this letter for the purpose of furnishing you with 
the information requested by your letter to:us of May 27,1955. 

1. In 1984 we were appointed to act, and since then we have acted, as inde- 
pendent public accountants for Standard Oil Co. (New Jersey) and certain,of its 
foreign subsidiaries or affiliates. On several occasions prior, to 1984 we rendered 
special accounting services for that company. 

In 1932 we' were appointed to act, and since then we have acted, as independ- 
ent public accountants for Gulf Oil Corp. and certain of its foreign subsidiaries 
or affiliates. 

In 1935 we were appointed to act, and since then we have acted, as independent 
public accountants for Standard Oil Co, of California and certain of its foreign 
subsidiaries or affiliates. On several occasions prior to 1935 we rendered special 
accounting services for that company. 

We have not rendered any accounting services for any of the other companies 
named in paragraph 1 of your above-mentioned letter or for any cOmpany which, 
insofar as we know, was a foreign subsidiary or affiliate of any such other 
companies, 

2. Since prior to 1985 we have acted as auditors for certain subsidiaries or 
affiliates (except, in the case of some of them, during certain wartime periods) 
of Royal Dutch Petroleum Co. and the Shell Transport & Trading Co., Ltd. We, 
together with Messers. Turquand Youngs & Co., the auditors for the Shell Trans- 
port Co., Lt., and Messrs. Klynveld, Kraayenhof & Co., the auditors for Royal 
Dutch Petroleum Co., jointly signed opinion reports covering the financial state- 
ments of the underlying companies of the Royal Duteh/Shell group of companies 
for the years 1953 and 1954. 

We have not rendered any accounting services for any of the other companies 
named in paragraph 2 of your above-mentioned letter or for any company which, 
insofar as we know, was a subsidiary or affiliate of any of such other companies. 

3. In 1981 we were appointed to act as independent public accountants for 
Richfield Oil Co. of California and aeted as such thereafter and until its assets 
were transferred to Richfield Oil Corp. in 1987. In 19387 we were appointed to 
act, and since then we have acted, as independent public accountants for Richfield 
Oil Corp. 

In 1983 we were appointed to act, and since then we have acted, as inde- 
pendent public accountants for Tide Water Associated Oil Co. Prior to 1929 
we rendered accounting services for a branch of that company located in South 
America. 

We have not rendered any accounting services for any of the other companies 
named in paragraph 3 of your above-mentioned letter. 

4. There are not any arrangements between the participants in the Iranian 
consortium and us for such participants to utilize our services in the future with 
respect to their operations in that consortium. 

From time to time certain members of our firm haye, with its consent, also 
been (a) partners in certain other accounting firms (in most eases having the 
name Price Waterhouse & Co.) which carried on their activities outside the 
territory in which the activities of our firm were carried on and (6) partners 
in a firm in which the other partners were members of accounting firms (hav- 
ing the name Price Waterhouse & Co.) which carried on their activities outside 
the territory in which the activities of our firm were carried on. The foregoing 
statements in this etter with regard to us relate not only to our firm but also 
to our predecessor firms, to our foreign offices, and to all the firms referred to 
in the next preceding sentence. Our information with regard to the activities 
uf certain of the last-mentioned firms may not be complete; but to the best 
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of our knowledge none of such firms has rendered any services except as described 
above to any of the companies named or referred to in your letter. 

In accordance with our understanding of the questions set forth in your 
letter, the foregoing information does not include the work which we have done 
in connection with the admission of additional American oil companies to par- 
ticipation in the Iranian consortium. As you know, at the suggestion of the 
United States Department of State, the five American oil companies named 
in paragraph 1 of your letter engaged us, as a disinterested party, to make 
certain determinations in connection with applications for participation in that 
consortium. In accordance with the provisions of the memorandum dated De- 
cember 7, 1954, and entitled “General Information Regarding the Recently 
Concluded Agreements Relating to the Production and Sale of Iranian Oil” 
which was sent to each oil company that indicated an interest in participating in 
that consortium, each such company was required to pay, and paid, the fee and 
expenses of our firm for examining it, including its share of charges for work 
done by our firm which could not be identified with any one of such companies. 

Neither our firm nor any of its members has any financial interest, direct or 
indirect, in any of the companies named in your letter for which we have 
rendered accounting services or in any company which, insofar as we know, 
was a subsidiary or affiliate of any of them. 

Yours very truly, 
PRICE WATERHOUSE & Co. 


The Cuarrman. There will also be placed in the record data sub- 
mitted by the Federal Deposit Insurance Corporation. 

(The data submitted by the Federal Deposit Insurance Corporation 
is as follows :) 


Changes in number of offices of operating banks, total United States 
(continental United States and other areas) 


Dee. 31, | Dec. 31, | Dec. 31, | Dee. 31, | Dec. 31, | Dee. 31, 
1949 1950 1951 1952 1953 1954 





































































































Total number of offices...............-..- 19, 600 19, 851 20, 155 20, 450 21, 160 
SOS S Os eS 
Bs cicthiathnmanetindittlitdmemctoed 14, 736 14, 693 14, 661 14, 617 14, 552 14, 409 
Not operating branches........... 13, 389 13, 279 13, 164 13, 046 12, 851 
Operating branches_.............. 1, 347 1,414 1, 497 1, 571 1,701 
———— = 
I. soho Se clin chive debidiadbbin 4, 864 | 5, 158 5, 494 5, 833 6, 227 6, 751 
Changes | Changes | Changes | Changes | Changes 5-year 
during | d during | during | during total 
1950 1951 1952 1953 1954 
Gane eNe 6.5 ieee. 387 425 433 488 634 2, 367 
NS neritic ineuiiniiidenedéy 69 65 71 65 
INI ciation mapiuislcph tina indetinntervernta 318 360 | 362 423 561 2, 024 
Succeeding absorbed banks. -....- | 73 59 M 97 181 44 
New branches #................... | 301 | 338 sao 1,830 
Offices closed.........-.----------++--0+-- 136) mk |= s38| S180 | 88 | 807 
SSS SSS 
ate 112 97 115 _130] 216 670 
Liquidated or led #__ 19 16 14 M4 | 7 70 
Absorbed by SUMRE...ncweccs | 93 81 101 116 | 209 600 
8 y branches... _- 73 | 59 84 | 97 181 | 494 
Not succeeded by branches. | 20 | 22 17 | 19 23 | 106 
| ——— ‘ 
Branches discontinued................ 4 | 24 2 29 37 137 
1 Includes a few cases of previously existing institutions taken into the tabulations. 
2 In each year includes a few cases of branches established at at which a bank had recently been 
uidated, led, or removed, ee eo had been discontinued or removed; and 
in 1950, 6 in the formerly in the statistics as ‘“‘banks.”’ 
+ Includes a few cases taken out of the tabulations; and in 1950, 6 banking offices in the 
y tabulated as banks as branches (see note 2) 
gyn ms i Poa 1950-53 (see, for example, 
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Number and classification of operating banks in the United States (continental 
United States and other areas), Dec. 31, 1949—Dec. 31, 1954 





| 
Dee. 31, | Dee. 31, | Dee. 31, | Dee. 31, | Dee. 31, | Dec. 31, 
| 1949 1950 | 1951 1952 | 1953 1954 


All banks, total 14, 693 14, 661 14, 617 | 14, 552 | 14, 409 





Insured banks, total | 13,640 | 13,657 | 13,645| 13,651 | 13,541 
ff ———— 

Commercial banks 13, 446 13, 455 13,439 | 13,432 13, 323 
Mutual savings banks 192 194 | 202 206 | 219 218 


Noninsured banks, total | | 1,053 | 1,004 972 | 901 868 
Commercial banks 653 612 584 532 497 
Mutual savings banks 335 327 323 309 
Trust companies not regularly | | 
engaged in deposit banking 65 | 65 | 65 60 61 
| 

















The Cuarrman. We will adjourn. 
(Whereupon at 12:30 p. m. the committee adjourned, to reconvene 
at 10 a. m. June 14, 1955.) 
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TUESDAY, JUNE 14, 1955 


House or REPRESENTATIVES, 
ANntrrrust SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 


The subcommittee met, pursuant to recess, at 10 a, m., in the Caucus 
Room, Old House Office Building, Hon. Emanuel Celler (chairman), 
residing. 

Present: Representatives Celler (chairman), McCulloch, Scott, Ro- 
dino, and Fine. 

Also present: Herbert N. Maletz, chief counsel and Kenneth R. 
Harkins, cocounsel. 

The Cuarrman. The committee will come to order. 

The Chair wants to put in the record a news article from the New 
York Times of the 26th of May, 1955, entitled “Big Buildup Tied to 
Steel Merger,” in connection with the Bethlehem-Youngstown ex- 
pected expansion of 12 percent if the Government allows the amalga- 
mation, together with a statement which I made in connection with 


that pro 1, a letter sent to the Attorney General dated May 31, 
1955, and the answer thereto, dated June 9, 1955, by Assistant Attorney 
General Stanley Barnes, concerning this proposed merger of Bethle- 
hem with Youngstown. 

(The news article and accompanying correspondence is as follows :) 


[New York Times, May 26, 1955] 
Bie ButLpup Trep To STEEL MERGER 


BETHLEHEM, YOUNGSTOWN SET FOR 12-PERCENT EXPANSION IF UNITED STATES ALLOWS 
AMALGAMATION—INSTITUTE PARLEY OPENS—1,200 EXECUTIVES ATTENDING, ALMOST 
ALL AGREE 1955 WILL BE 1 OF 2 BEST YEARS 


A multimillion-dollar expansion program will be undertaken by the Bethlehem 
Steel Corp. and the Youngstown Sheet & Tube Co., if their proposed merger is 
consummated. 

This was disclosed yesterday by Eugene G. Grace, chairman of Bethlehem, 
and J. L. Mauthe, president of Sheet & Tube. They said their plans called for 
increasing the annual capacity by 3 million tons, or about 12 percent of their 
present combined potential. 

They said that if the Government permitted the merger, 2 million tons of 
capacity would be added in the Chicago district, and 1 million tons in the Youngs- 
town, Ohio, area, where Sheet & Tube has its major plants. 

The two steel officials made known the vast expansion plan during an interview 
at the 63d general meeting of the American Iron and Steel Institute in the 
Waldorf-Astoria Hotel. 


1,200 EXECUTIVES ATTEND 
More than 1,200 executives from 90 steel companies in the United States and 


Canada attended the opening session of the 2-day meeting. 
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There was virtual unanimity among the steel leaders that 1955 would be 1 of 
the 2 best years in the industry’s history. Some foresaw the possibility that 
production this year would surpass the record set in 1953, when domestic mills 
turned out 111,600,000 net tons of the metal. 

Most companies are continuing to receive orders in excess of shipments and 
expect to maintain operations around the recent record pace, at least through 
the rest of this quarter, the steel leaders reported. 

It is expected, however, that output will decline moderately in July and 
August in the usual summer letup due to hot weather and employee vacations in 
steel mills and at the plants of consumers. The industry has been operating at 
about 96 percent of capacity in recent weeks. 


FAIRLESS DOUBTS RATE RISE 


Benjamin F. Fairless, retired chairman of the United States Steel Corp., said 
he would be surprised if the rate went higher than it was now. He added, how- 
ever, that orders were still pouring in on the mills. 

Charles M. White, president of the Republic Steel Corp., reported his company 
was operating virtually at capacity, but added that “we'll have 1 month this 
summer when operations will go down as low as 8 percent of capacity.” 

If demand continues strong, he declared, Republic will further expand its 
facilities. “We're not going to sit around and let the Government or someone 
else build capacity,” he remarked. 

Ernest T. Weir, chairman of the National Steel Corp., said his company was 
operating at 95 percent of capacity. He predicted that “business will ease off in 
the coming quarter and the industry’s operations might drop to 80 or 85 percent.” 
He said, however, that the fourth quarter should be better. 

One of the most optimistic statements came from Ben Moreell, chairman of 
the Jones & Laughlin Steel Corp. Barring unforeseen developments, this will be 
the highest steel-production year in history, he asserted. 


PRICE RISE FORECAST 


Two officials—W. W. Sebald, president of the Armco Steel Corp., and Mr. 
White—expressed the opinion that steel prices would be increased this year. 
They declared that the industry would need a better profit margin if it was to 
continue to grow and satisfy the Nation’s demand for its products. 

The expansion envisaged for Bethlehem and Sheet & Tube, Mr. Grace and 
Mr. Mauthe explained, is contingent upon completion of their contemplated 
merger. The Government has indicated it would seek to block such a merger, 
but the companies are proceeding with their plans and discussing the situation 
with the Department of Justice. 

Mr. Grace said he still believed the merger would be legal and that it would 
foster competition. Mr. Mauthe was in complete agreement with Mr. Grace. 

If Bethlehem and Sheet & Tube were to install 3 million tons of capacity in 
the Midwest, their combined capacity would be increased to 28,500,000 tons, the 
industry's second largest. That total would be about 10 million tons short of 
United States Steel's present industry-leading capacity. 


COST NOT GIVEN 


Mr. Grace declined to estimate the cost of the planned expansion program, 
which would be one of the largest such projects on record. He emphasized that 
the program would consist largely of extensions of present plants and that there- 
fore the cost would not be so great as if a plant were to be started from scratch, 
as in the case of the Fairless Works at Morrisville, Pa. 

United States Steel’s Fairless Works, which has an annual capacity of 2,200,000 
tons, is believed to have cost more than $500 million. 

The institute’s meeting yesterday opened with the Charles M. Schwab memorial 
lecture, delivered this year by Dr. Lee A. DuBridge, president of the California 
Institute of Technology. 
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He said that the world’s scientific center was no longer in Europe but was in 
America as a result of the acceleration of basic scientific research in the United 
States. He observed, however, that there was evidence of a scientific boom in 
Russia and that America’s lead was a precarious one. 

Dr. DuBridge urged every American industry to “take upon itself the respon- 
sibility and the resolve that the search for new knowledge, the progress of pure 
science, the progress of scholarly inquiry in any field shall continue to grow and 
prosper—laying the basis for a better world tomorrow.” 


[Statement of Representative Emanuel Celler, May 26, 1955] 


CELLER SEVERELY CRITICAL OF NEw MERGER Errorts BY BETHLEHEM AND YOUNGS- 
TOWN; UreES ACTION BY BROWNELL 


Representative Emanuel Celler (Democrat, New York), chairman of the House 
Committee on the Judiciary and also chairman of its Antitrust Subcommittee, 
today issued the following statement: 

“Attorney General Brownell on September 30, 1954, disapproved a proposed 
merger between Bethlehem Steel Corp. and the Youngstown Sheet & Tube Co. 
on the ground that it would violate the Celler Antimerger Act. Bethlehem and 
Youngstown now propose to get around that ruling by suggesting that they would 
increase their combined capacity by 12 percent—adding 2 million tons of capacity 
in the Chicago district and 1 million tons in the Youngstown area—if the Attor- 
ney General will immunize their merger from antitrust prosecution, 

“How can the augumentation of a wrong excuse that wrong? It is to be 
hoped that the Attorney General will assert that such a transparent subterfuge 
gives no basis for reversal of his stand thus far. 

“The officials of Bethlehem and Youngstown have the temerity to say that 
unless their merger is approved and a violation of law condoned, the public 
will not get additional steel capacity. That must not be sanctioned by the Attor- 
ney General. Alhough the public needs more steel, the price proposed—im- 
munity from antitrust prosecution—cannot be paid. 

“To allow this merger on the basis now suggested would decrease competition 
in the steel industry all the more, and would exacerbate the evil. 

“T urge Attorney General Brownell to make known immediately his condemna- 
tion of this proposal to get around his ruling.” 


May 31, 1955. 
Hon. HERBERT BROWNELL, Jr., 
Attorney General of the United States, 
Washington 25, D. 0. 


My Dear Mr. ATTORNEY GENERAL : On September 30, 1954, you issued an opinion 
to the effect that the proposed merger of the Bethlehem Steel Corp., and the 
Youngstown Sheet & Tube Co. would violate the Celler Antimerger Act since 
it might substantially lessen competition in the steel industry. 

My attention has been directed to the fact that Bethlehem and Youngstown 
are again seeking to obtain your approval and now propose to justify a reversal 
of your ruling by suggesting that they would increase their combined capacity 
by 12 percent—adding 2 million tons of capacity in the Chicago district and 
1 million tons in the Youngstown area. This expansion would be undertaken 
provided that the Justice Department immunizes their merger from antitrust 
prosecution. 

I am amazed that officials of Bethlehem and Youngstown have the temerity to 
say that unless their merger is approved and a violation of the law condoned, 
the public will not get additional steel capacity. Although the public needs 
sens Seve the price proposed—immunity from antitrust prosecution—cannot 

paid. 
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I trust that you will assert that this proposal is a transparent subterfuge 
which affords no basis for the reversal of the position you have already taken. 
And I urge you to make known immediately your rejection of this proposal to 
get around your opinion. 

I shall appreciate hearing from you at your earliest convenience. 


Sincerely yours, 
EMANUEL CELLER, Chairman, 


DEPARTMENT OF JUSTICE, 
Washington, June 9, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatiwes, Washington 25, D. C. 


Dear CONGRESSMAN CELLER: The Attorney General has asked me to reply to 
your letter to him of May 31, 1955, with reference to the proposed merger of 
Bethlehem Steel Corp. and Youngstown Sheet & Tube Co. 

In your letter of May 31 you state that your attention has been directed to 
the fact that Bethlehem and Youngstown are seeking a reversal of the Depart- 
ment’s position with respect to the proposed merger on the ground that, if the 
merger is approved by the Department, the companies will add 2 million tons of 
eapacity in the Chicago area and 1 million tons of capacity in the Youngstown 
area. 

No such suggestion or proposal has been made to the Department. Unless and 
until the companies do make such a proposal, or some similar suggestion or 
proposal, the matter would appear to be academic. Accordingly, I do not believe 
that I should make any comment with respect thereto at this time. 

Sincerely yours, 
Srantey N. Barnes, 
Assistant Attorney General. 


The CHarrman. Request has been made by our distinguished col- 
league, John Dingell, of Michigan, that I put into the record a state- 
ment of said John Dingell. That will be done. 

(The statement of John Dingell is as follows:) 


CONGRESS OF THE UNITED STATES, 
House oF REPRESENTATIVES, 
Washington, D. C., May 4, 1955. 
Hon, EMANUEL CELLER, 
Chairman, Judiciary Committee, 
House of Representatives, Washington 25, D. C. 
Drak MANNIE: Will you please have the attached statement inserted in the 
hearings on antitrust legislation? 
With best wishes, I subscribe myself, 
Cordially and sincerely yours, 
JOHN D. DINGELL. 


STATEMENT BY CONGRESSMAN JOHN D, DINGELL, 15TH DistkIct or MIcHIGAN, 
On ANTITRUST LEGISLATION 


Mr. Chairman, I do not care to go into any details on this legislation. It is 
not necessary, for all practical purposes, because the antitrust laws have proven 
their real worth to the people and the Nation. I feel so strongly on the point of 
possible undermining or weakening of the existing law that I believe if anythin: 
is to be done, and should be done, it is a move by the Committee on the Judiciary 
to strengthen the law generally in its obviously effective provisions, and beyond 
that to fill in certain ineffective gaps. In other words, my attitude is to preserve 
and strengthen the antitrust laws and to sharpen the teeth which already exist 
and add teeth where necessary to protect the interests of the American people. 
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The Cxuamman. There will be inserted in the record also a letter 
dated June 10 from Arnall, Golden & Gregory, more particularly from 
former Governor Arnall, of Georgia, a resolution concerning the 
Frozen Foods Distributors Association, a communication from the 
Associated Retail Bakers of America addressed to the chairman, dated 
May 25, 1955, conveying certain views of the Associated Retail Bakers 
of America. 

(The letters and resolution referred to above are as follows :) 


ATLANTA, Ga., June 10, 1955. 
Hon. HMANUEL CELLER, 
Chairman, House Judiciary Committee, 
House Office Building, Washington, D. C. 

DEAR CONGRESSMAN CELLER: Attached hereto is a resolution of the Board of 
Directors of the National Wholesale Frozen Food Distributors Association, Inc., 
relative to certain bills and resolutions now pending before the House Judiciary 
Committee. 

It will be appreciated if you will have this resolution officially presented to 
your committee and made a part of the records thereof. 

Thanking you and with kindest personal regards, I am 

Sincerely yours, 
ELiis ARNALL, 
General Counsel, National Frozen Foods Distributors, Inc. 


A RESOLUTION 


Whereas National Frozen Food Distributors Association, Inc., is vitally in- 
terested in the strengthening of the Robinson-Patman Act, commonly called 
the Antiprice Discrimination Act, so as to afford small and independent busi- 
ness fairer, more equal, and more just competitive economic opportunity; and 

Whereas National Frozen Food Distributors Association, Inc., is gravely con- 
cerned and apprehensive about the steady growth, increasing power, and threat- 
ening strength of business monopoly; and 

Whereas there are now pending in the Congress certain bills and resolutions 
having for their respective purposes: (1) The perfecting and strengthening of 
said Robinson-Patman Act, and (2) the dilution and weakening of said act: 
Therefore, be it 

Resolwed by the board of directors of National Frozen Food Distributors 
Association, Inc., in meeting at Rye, N. Y., this 18th day of May 1955, That 
the said board of directors of National Frozen Food Distributors Association, 
Inc., express its enthusiastic support and firm approval of S. 11, H. R. 11, 
H. R. 2850, H. R: 2690, and H, R. 2611, all of which said bills and resolutions, 
having for their purpose the reaffirmation of the national public policy against 
unlawful restraints, monopolies, and price discriminations, will strengthen the 
laws of the United States prohibiting price discriminations by providing equality 
of opportunity of all persons, firms, and corporations to compete in trade and 
business and by preserving competition where it now exists, restoriug it where 
it is now destroyed, and permitting it to develop and flourish; be it further 

Resolwed, That the board of directors of National Frozen Foods Distributors 
Association, Inc., expressed its unqualified opposition to and insistent disap- 
proval of S. 780, H. R. 3949, and H. R. 4824, all of which said bills and resolu- 
tions, having for their. purpose the limitation of the Clayton and Federal Trade 
Commission Acts to certain pricing practices, will be to the detriment, hurt, 
and injury of small and independent business by denying thereto equality 
of competitive economic opportunity ; 

Resolved further, That a copy of this resolution be furnished to Senator Harley 
Kilgore, chairman of the Senate Judiciary Committee and to Congressman 
Emanuel Celler, chairman of the House Judiciary Committee for the considera- 
tion of their respective Judiciary Committees before which said bills and 
resolutions are now pending. 
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AssocraTep Rerar BAKERS OF AMERICA, 
Washington, D. C., May 25, 1955. 
Hon.. EMMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


DeAR CONGRESSMAN CELLER: Following up earlier correspondence with your 
office, we respectfully request that the attached statement of the Associated 
Retail Bakers of America be inserted in the printed record of the hearings 
of the Antitrust Subcommittee of the House Committee on the Judiciary on 
the Report of the Attorney General’s National Committee To Study the Antitrust 
Laws. 

We are grateful for this opportunity to convey ARBA’s views to the committee. 

Respectfully, 
Ricuarp F. WILKINS, 
Associate General Counsel. 


ASSOCIATED RETAIL BAKERS OF AMERICA, 
Washington, D. C., May 25, 1955. 
Hon, EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


DEAR CONGRESSMAN CELLER: The Associated Retail Bakers of America appre- 
ciates this opportunity to convey to your committee its views concerning the 
recommendation regarding section 2 (c) of the Clayton Act, as amended, in the 
report of the Attorney General’s Committee To Study the Antitrust Laws. 

The Associated Retail Bakers of America is the national, nonprofit trade asso- 
ciation of manufacturing retail bakers, who produce bread and other bakery 
products for sale directly to the consumer. The membership consists of approxi- 
mately 1,600 individual proprietors or firms who are direct members and 3,000 
who are affiliated through some 45 regional, State, and local associations. 

ARBA is opposed to various of the recommendations of the Attorney General's 
National Committee To Study the Antitrust Laws. For example, we disagree 
with various views and recommendations in the report in chapter IV, D. 6., 
concerning the “ ‘Good Faith’ Meeting of Competition Defense,’ because their 
general tenor is a weakening of the Robinson-Patman Act prohibitions of 
destructive price discrimination. 

However, the recommendation of the Attorney General’s committee with re- 
spect to section 2 (c) of the Clayton Act, as amended by the Robinson-Patman 
Act, is the one of most immediate and direct interest to retail bakers at this 
time (see pp. 188, 190-193, of the report). 

ARBA is opposed to that recommendation in principle because, contrary to its 
avowed purpose, it would build discrimination into this antidiscrimination act. 

ARBA believes it is shortsighted and unrealistic to say that present interpre- 
tations of section 2 (c) “penalize normal business conduct either wholly harm- 
less in market effects, or at least justifiable in terms of defenses authorized in 
price discrimination cases.” The removal of the present absolute proscription 
in section 2 (c) of the Clayton Act, as amended by the Robinson-Patman Act, of 
payment of brokerage by a seller to a buyer or his agent would open the act to 
a practice which Congress found by its very nature lessens competition and tends 
to create a monopoly.’ 

So-called brokerage, which is not actual brokerage at all, paid by a seller to a 
buyer cannot help but be a price discrimination. 

Depending upon the nature of his products and distribution methods, the size 
of his sales and other factors, a seller may sell through either his own employees 
or instead through independent contractors, i. e., brokers. In a situation where 
the seller can more effectively and profitably deal directly with buyers through 
his or its own employee personnel, it would ordinarily be expected to do so. 
Where, on the other hand, the nature of the product, size of orders and other 
factors are such that the seller cannot practicably deal direct with customers at 
all through its own employee personnel, or cannot do so as effectively or profit- 
ably, it can ordinarily be expected to make use of the services of brokers, who, 
as independent contractors, are in a position to handle the products of a number 
of sellers in contacting the trade and therefore do so at savings to all such sellers. 


1 House Report No. 2287, 74th Cong., 2d sess.; Senate Report No. 1502, 74th Cong., 2d 
sess.: and Oliver, Inc. et al. v. Federal prete gone ove 4, 1939), 102 y = 763, 
770-771; Great Atlantic € Pacific Tea Co. 1. F. T i “sSa9)° 166 F. 4 677, 
675-677, especially 677. 
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Whatever method the seller chooses is his method of doing business in the 
particular circumstances, and its cost is one of his costs of doing business. 

To say that a buyer who deals directly with the seller, without the interven- 
tion of a broker, is thereby “rendering a service to” or “performing a function 
for” the seller is entirely fallacious. It would be equally absurd to say that a 
seller by dealing directly with the buyer or its employees, rather than through a 
independent broker employed by the buyer, is thereby performing a service to 
the buyer. 

Yet, that is what the committee seems to suggest, and if this fiction were to be 
accepted, it would permit price discriminations in the guise of allowances for such 
miscalled services, subject to no standards and to no effective limitations in 
amount, thus circumventing and rendering meaningless the remaining provisions 
of the act. 

The fictional device of making so-called brokerage payments or allowances 
to buyers who do not buy through brokers was found by Congress to be such a 
peculiarly apt and widespread method of destructive price discrimination that 
it was necessary to bar it absolutely and per se if the other provisions of the act 
were not to be circumvented. 

Necessarily, Congress flatly and absolutely provided that no one should have 
the right to receive commissions, discounts, or allowances on his purchases by 
reason of doing his own buying for the reason that by their very nature such 
concessions can only be spurious, discriminatory, and unjustifiable in terms of 
the defenses authorized by the provisions of section 2 (a) and 2 (b) of the act 
a false practice which per se injures competition and tends to monopoly. 

There are, of course, legitimate services which the buyer may perform for the 
seller. But the statute in section 2 (d) already recognizes this, and establishes 
a standard for rendering those services and receiving compensation for them, 
namely that the services received and allowances given shall be on proportion- 
ally equal terms with services received from and allowances accorded to the 
buyer’s competitors. 

Further, the law already permits price differentials which recognize genuine 
distributive functions as between different classes of buyers, since they do not 
have the proscribed adverse effect or threatened effect on competition. 

To permit payment of so-called “brokerage” discounts or concessions would 
place retail bakers, or any buyers, in the position of competing with each other in 
begging for some amount of “brokerage” allowance from their sellers, and vying 
with each other for larger amounts. And it is to be expected that if any received 
it, it would be those whose mass buying power forced it which would get it, 
and certainly would get the larger amounts. Even those retail bakers, or other 
buyers, who pooled their resources in a joint buying organization would be at 
a disadvantage in relation to those in other, larger cooperatives as well as to 
larger individual buyers. 

Those are particular, and certainly not exclusive, illustrations of the infinite 
variety of discriminations the committee’s recommendation could bring about. 

The Associated Retail Bakers of America respectfully submits that the present 
absolute bar in section 2 (c) of the Clayton Act, as amended, is necessary to 
enable the independent small-business man, including the retail baker, to com- 
pete fairly; and that removal of that restriction and opening up the Act to a 
practice which Congress, the courts, and actual business experience have found 
by nature lessens competition and tends toward monopoly can only be harmful 
and destructive. 

Respectfully, 
Wiitram A. QUINLAN, General Counsel, 
RicHAkpD F’, WILKINS, Associate General Counsel. 


The Cuarrman. I also would insert in the record a summary pre- 
pared by the antitrust subcommittee staff of the report of the Attorney 
General’s National Committee to study the Antitrust Laws. 


63478—55—pt. 3-24 
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(The summary of the antitrust subcommittee staff referred to is as 
follows :) 


SUMMARY OF REPORT OF THE ATTORNEY GENERAL’S NATIONAL COMMITTEE To Stupy 
THE ANTITRUST LAWS 


CONCEPTION OF TASK 


“We stress that our aim is not * * * to survey the economic effects of antitrust 
applications to the American economy or to specific industries * * *. Instead 
the committee’s primary task is to mark out as clearly as possible the path 
antitrust has traveled and what it augurs for the future.” 

Some members of the committee feel that “this narrow view of its function 
prevented the committee from giving any direct answer to the one question that 
warranted bringing the committee into existence are namely e antitrust 
laws successfully serving the purpose for which they were passed, and if not what 
should be done about it? * * * The million-dollar investigation conducted by 
the Temporary National Economic Committee before World War II, the pains- 
taking fact-gathering of Senate and House committees since the war, and the 
reports of the Federal Trade Commission and of private organizations like the 
Twentieth Century Fund are substantially ignored” (p. 4). 


CHAPTER I. SECTIONS 1 AND 2 OF THE SHERMAN ACT 


This chapter was supported for the most part by all members of the com- 
mittee. It restates present law. 

1. Price fixing and market division agreements at illegal per se. 

2. Exclusive dealership arrangements are illegal only where they constitute 
an unreasonable interference with competition or form part of an attempt to 
monopolize. Where, however, an exclusive dealership is reasonable and neces- 
sary to protect the parties’ main lawful business purposes, the committee believes 
that it should be upheld where its effect is not unreasonably to foreclose 
competition from the dealer’s market. 


3. Intraenterprise conspiracy 


A majority of the committee takes the position that joint action between 
corporate subsidaries should not be forbidden. However, when such joint action 
is intended to or results in undue restraints on other persons the prohibitions of 
section 1 of the Sherman Act should be applicable. 

A minority feels that in no instance can a parent and subsidary be held guilty 
of an offense that must be committed by more than one person. 


4. Conscious parallelism 


The committee believes that parallel uniform behavior by competing companies 
does not itself constitute a Sherman Act offense. “Conscious parallelism” should 
not be the blanket equivalent of conspiracy although evidence of uniformity may 
have probative significance depending on the business setting in which it occurs. 
The Theatre Enterprises decision by the Supreme Court is cited with approvai. 

Others agree with this conclusion, but believe that the analysis should be made 
more specific particularly in monopolization cases involving a limited number of 
companies where the problem of proof of combination is more difficult than in 
restraint of trade cases under section 1. They point out that in cases involving 
combinations to monopolize, the Supreme Court has found combination, based in 
considerable part on evidence of parallel behavior coupled with knowledge that 
the offending firms adhere to plans for organizing the market. 


5. Monopoly 

The following test is recommended in determining illegal monopolization by a 
single firm or combination under section 2: 

1. Power to fix prices or exclude competition, plus 
2. A purpose to use or preserve such power. 

Monopolizations, in the committee’s opinion, are illegal if obtained or activated 
by illegal restraints of trade, deliberately obtained or maintained by restrictions 
not prohibited by section 1. Whether or not there is illegal monopolization should 
not depend on the so-called abuse theory of section 2. In defining monopoly 
power the committee cites with approval the American Tobacco, Paramount 
Pictures, Aluminum Co., Pullman, and United Shoe Machinery cases and repu- 
diates the majority decision of the Supreme Court in the 1920 Steel case. 
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6. Trade or commerce 


The committee has difficulty with the Toolson (baseball) decision particularly 
in light of the decisions of the Supreme Court in International Boxing and 
Shubert (legitimate theaters) cases and concludes that Toolson should be con- 
fined to its factual situation. In the committee’s opinion “if South Eastern 
Underwriters is sound, the Toolson case is unsound.” However, the committee 
expressed “no opinion on whether legislation is desirable with specific reference 
to organized baseball.” 


CHAPTER. II. FOREIGN COMMERCE 


The Sherman Act applies to acts abroad by an American firm acting alone or 
in concert with foreign concerns where the effect is unreasonably to restrain 
or monopolize American foreign commerce. Conspiracies between foreign com- 
petitors alone come within the Sherman Act only where they result in substantial 
anticompetitive effects on our foreign commerce. 


1. Undue limitation on competitive conditions in foreign commerce 

Defendants charged with unduly restraining the foreign commerce of the United 
States should be allowed to defend on the ground that, due to foreign economic 
or political barriers, their conduct was essential to trade or investment in a 
foreign country. 

Nore.—Under this proposal what may be an unreasonable restraint of domestic 
commerce would be permissible in foreign commerce if there is proof that trade 
in a foreign country would be impossible without such conduct. 


2. Patents and trademarks 


In the foreign field, patent and trademark rights may provide a lawful main 
purpose on which reasonable restrictions on competition may be properly ancil- 
lary and therefore necessary. 


3. Joint activities abroad 


Manufacturing or distribution activities carried on abroad jointly by American 
firms alone or combined with foreign competitors, should not be considered in 
violation of the antitrust laws unless unreasonable restraints in American com- 
merce are created. Such activities may encourage trade by affording means 
tor sharing risks of sometimes hazardous foreign operations. 


}. Relation of antitrust to United States programs abroad 


The Department of Defense feels that a procedure should be established 
\hereby that Department would obtain advance notification by the Department 
of Justice of any contemplated antitrust action having foreign implications and 
for the withholding of action pending study and recommendation by the interested 
Government departments. 

The State Department likewise feels it should be consulted before antitrust 
complaints involving foreign commerce are filed. 

The Department of Commerce proposes that it or the Federal Trade Commis- 
sion be authorized to grant limited exemption from the antitrust laws for private 
foreign investment arrangements. Precedent for this is suggested in exemptions 
granted during the war and under the Defense Production Act. 

The Department of State comments on this proposal of the Department of 
Commerce as follows (p. 97): 

“* * * a United States policy of permitting foreign investment on this basis 
would hamper our efforts to encourage foreign countries in developing more 
competitive economic conditions since it would tend to give support to foreign 
justification of cartels as instruments of internal and international trade.” 

Finally legislation is deemed necessary to control private antitrust actions in 
conflict with foreign policy. No evidence is presented as to the nature and 
number of private antitrust actions involving foreign-policy considerations. 


5. International agreement on cartels 


“A majority of the committee feels that consideration of international means 
for curbing undue restraints of trade and monopolistic practices lies beyond the 
scope of the report. Initially, they feel that the problem is one of international 
relations rather than of national antitrust policy. 

“A minority of members feel, however, that enforcement of the Sherman Act 
with respect to foreign trade can deal at best with few of the restraints which 
international cartels impose upon the American economy. This minority, there- 
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fore, believes the committee should recommend that the Government support, 
negotiate, and sign, and the Congress by appropriate procedures ratify, an inter- 
national treaty or convention against restraints of trade and monopolistic 
practices.” (P. 98.) 

“The committee by a narrowly divided vote, refused to comment on the possi- 
bility of action by means of international agreement to protect the American 
economy against exploitation by foreign cartels. ‘Our deliberate silence on this 
subject,’ states a minority of the committee, ‘constitutes the most serious single 
defect in the report.’ The minority indicates that the United Nations Draft 
Articles of Agreement were never submitted for a vote to the committee. This 
agreement would establish standards to which signatory governments would be 
obliged to conform. Enforcement would be left to each government according to 
its own system of law. The agreement would require signatory governments to 
take appropriate measures, in accordance with their own domestic law, and to 
cooperate with other nations and with the organization to be established under 
the agreement to prevent * * * business practices affecting international trade 
which restrain competition, limit access to markets, or foster monopolistic 
control * * *.” 


6. Defense Production Act 

Voluntary agreements may be permitted under the Defense Production Act if 
approved by the Attorney General. After its expiration, conduct required or 
approved by the President should not be subject to antitrust if it is found first 
that national defense so requires and second that consideration was given to 
alternative methods involving less restrictions on competition. 


7. Webb-Pomerene Act 

This act exempts from antitrust all associations entered into for the sole 
purpose of engaging in export trade. The majority feels “that the act may well 
be retained until facts are adduced to show some changes in the present pattern 
abroad of State-controlled buying agencies, State monopolies and other combi- 
nations now part of the cartel policy prevalent in many parts of the world.” 
(P. 114.) 

Several members dissent and believe that the act should be repealed since it 
represents a policy contrary to the Sherman Act; it bas occasionally been abused ; 
and it has not helped small American exporters to improve their position in 
foreign trade. They state that the Webb-Pomerene Act is an experiment which 


has failed. 
CHAPTER III. MERGERS 


By its 1950 amendment to section 7 of the Clayton Act, Congress sought to 
strengthen prior limitations on mergers. This amendment made 3 major changes 
in section 7: 

1. Broadened the section to cover not only stock but also asset acquisitions. 

2. Eliminated the illegality test as to whether the effect of the acquistions 
may be substantially to lessen competition between the acquiring and the 
acquired corporation. 

3. Substituted a new test as to whether the acquisition may substantially 
lessen competition or tend to create a monopoly “in any line of commerce 
in any section of the country.” This is in lieu of the old test as to whether 
the acquisition might restrain commerce “in any community.” 

These changes are intended to proscribe mergers beyond the reach of the 
Sherman Act. Section 7 now, unlike the Sherman Act, requires findings and 
conclusions not of actual anticompetitive effects but merely of a reasonable 
probability of a substantial lessening of competition or trend toward monopoly 

The majority cite with approval dicta in the Transamerica case that “evidence 
of mere size and participation in a substantial share of the line of business in- 
volved * * * is not enough.” Several members disagree with the dicta. 

The committee agrees with the Pillsbury decision of the Federal Trade Com- 
mission. In the Pillsbury case as a result of the acquisition of 2 competitors, 
Pillsbury increased its leading share in the mix market in the southeast from 
22.7 to 44.9 percent: nationally it moved ahead from second to first place, increas- 
ing its share from 16 te 23 percent. The Commission found a prima facie case 
of illegality but rejected the staff contention that on the facts as presented, a 
per se violation of the Celler Act had been made out. The Commission emphasized 
the following factors in determining whether the act is violated : 

1. A pattern of acquistions in the industry and by Pillsbury generally. 

2. A general increase in the major’s percentage market shares. 
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3. A decline in the number of mills. 
4. A lack of new entries. 
5. A movement in the direction of oligopoly. 

Several members comment that under the Celler amendment the test is whether 
the amount of competition lost is substantial or whether competition has been 
foreclosed or eliminated from a substantial market. “Once we accept the notion 
that small companies may merge to compete more effectively than the large ones, 
or that the large companies may have to compete more effectively with the 
giants, we are in fact inviting the proliferation of oligopoly. This could hardly 
have been the intent of Congress, and I am persuaded that it was not.” (P. 127.) 

One member feels “that the economic tests suggested above go far beyond the 
requirements and so threaten the purposes of the Clayton Act. * * * I fear they 
suggest the need for the broadest possible kind of appraisal of overall economic 
consequences, and require criteria of anticompetitive impact that I find difficult 
to distinguish from those required by section 2 of the Sherman Act.” (P. 127.) 

Others recommend “a law to require advance approval of mergers when carried 
out by industry leaders.” This was proposed by the TNEC in 1940 and by the 
Committee on Cartels and Monopoly of the Twentieth Century Fund in 1951. 
(P. 128.) 

One member is critical of the report for not commenting “on the conspicuous 
failure of the Department of Justice and the Federal Trade Commission to under- 
take seriously the enforcement of section 7 of the Clayton Act.” (P. 386.) 


1. Refusals to deal 


Individual businessmen’s refusals to deal, standing alone, are entirely legiti- 
mate. Yet a refusal to deal may lend itself to abuse as an instrument of mo- 
nopoly power. Concerted and. conspirational refusals to deal should be subject 
to vigorous condemnation. The antitrust laws need no revision to handle this 
problem. 


2. Exclusive dealing 


In the Standard Stations case there were involved contracts obligating service 
stations to take full gasoline requirements—and in some cases accessories as 
well from Standard. The contracts covered 16 percent of the existing retail 
gasoline outlets in the western area where Standard, the largest marketer in that 
region, accounted fer 23 percent of total gallonage. The Supreme Court in hold- 
ing these arrangements in violation of section 3 of the Clayton Act affirmed 
the district court’s view that the “quantitative substantiality of trade flowing 
through exclusive marketing channels by itself constituted the ‘substantial lessen- 
ing of competition’ which the Clayton Act sought to prevent.” 

The majority of the committee “disapproves any quantitative substantiality 
implications as offensive to a reasonable constructive of the * * * Standard Sta- 
tions opinion and rational antitrust policy as well.” It believes that exclusive 
dealing arrangements should not be subjected to a per se test of illegality but to 
the test whether the exclusive arrangements in fact “foreclosed” competition 
from a substantial market. The mere coverage of a substantial volume of com- 
merce by exclusive dealing contracts is not tantamount to “foreclosure” of 
rivals from access to a substantial market, in the majority view, so that some 
analysis of particular distributive patterns is essential to any determination of 
actual foreclosure. “Our conception of substantiality is whether competitors 
in fact have ready access to adequate sources of supply and to a sufficient number 
of outlets to enable their products to be effectively marketed.” 

Some members dissent on the basis that the committee repudiates the quanti- 
tative substantiality rule in the Standard Stations case. 

Others dissent from the “actual foreclosure” test. They state “where a domi- 
nant company begins to require its distributors to deal exclusively with it * * * 
(they) would strike the practice without waiting for the company to sign up so 
many distributors that competitors experience difficulty reaching the consumer 
market.” 


3. Resale price maintenance and fair trade 


A majority of the committee recommends repeal both of the Miller-Tydings 
amendment to the Sherman Act and the McGuire amendment to the Federal 
Trade Commission Act. They believe that resale price maintenance: 

1. Is contrary to a free-enterprise system since it relieves distributors from 
price competition. 

2. Facilitates horizontal price fixing at the manufacturing and at each 
distributive level. 
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3. Extends an invitation for further encroachment on a free-market phi- 
losophy. 

A few committee members believe that in connection with repeal Congress 
should consider means for treating problems like loss leader sales and debase- 
ment of widely advertised trademarks and business good will. 

A few members flatly oppose repeal on the ground that fair trade legislation 
oo to eliminate loss-leader selling and irresponsible and deceitful price 
cutting. 


4. Price discrimination 


(a) “Like grade and quality.”—Section 2 (a) of the Clayton Act (the Rob- 
inson-Patman amendment) prohibits a seller from charging different prices for 
goods of “like grade and quality” if the discrimination causes detrimental market 
effects, unless the practice is justified by one of several exculpatory provisions. 

A majority feels that the primary function of the “like grade and quality” 
criterion is reasonably to confine the price discrimination statute to comparable 
business transactions. The majority believes that the economic factors inherent 
in brand names and national advertising should not be considered in deter- 
mining “like grade and quality.” 

A minority proposes that such economic differences resulting from brand names 
and national advertising should be considered. 

(b) Competitive injury and proof of prima facie violation of. the Robinson- 
Patman Act.—Section 2 (a) forbids persons to discriminate in price whenever 
the effect of the discrimination may be substantially to lessen competition or to 
tend to create a monopoly in any line of commerce, or to injure, destroy, or pre- 
vent competition with any person who either grants or knowingly receives the 
benefits of such discrimination or with the customers of either of them. Section 
2 (b) prescribes that upon proof being made of discrimination a prima facie case 
is made out and the burden is upon the person charged with a violation to demon- 
strate justification. In the Moss case the court of appeals held that the accused 
seller had the burden of demonstrating that competitive injury did not result. 
once differential pricing was shown. However, the FTC in the General Foods case 
in 1954 interpreted the Automatic Canteen decision by the Supreme Court as 
requiring the complainant to establish injury in order te make out a prima facie 
ease. This would overturn the doctrine of the Moss case that once the com- 
plainant establishes differential pricing he has made out a prima facie case. 

All but a few members of the committee agree with the FTC’s General Foods 
decision. 

With respect to the competitive “injury” clause a majority of the committee 
recommends that the test should be the effect on the vigor of competition in the 
market as a whole rather than injury to individual competitors. 

Several members believe that the interpretation recommended by the majority 
will tend to read the “injury” clause out of the act. 

The majority also recommends reevaluation of the Federal Trade Commission's 
enforcement policies in enjoining illegal discriminations. Under this policy a 
seller guilty of price discriminaton formerly was requred te adhere to a one 
price-marketing system from which he could deviate only with the approval of 
the FTC. In the Ruberoid case, however, the Supreme Court indicated that a 
respondent need not clear every price differential in advance with the FTC in 
meeting new competitive situations involving different circumstances where 
the discrimination is in compliance with the statute. The majority agrees wth 
this view and advises again Commission cease-and-desist orders containing 
blanket prohibitions placing every price concession at the seller's peril. Instead 
of such blanket prohibitions the majority believes the Commission “might draft 
findings reasonably relating amounts smaller than the particular condemned 
price differential to demonstrable cost savings or potential injury.” 

Several members do not believe that the Commission once it has found a dis- 
crimination not cost-justified or otherwise defensible should in its order inform 
a respondent as to how much justifiable discrimination it may continue with 
and still escape prosecution. They feel that this recommendation is particularly 
serious when coupled with the earlier committee recommendation that the stat- 
ute be interpreted to require a showing of injury to the vigor of competition 
in the market as a whole rather than injury to individual competitors. 

(c) The cost defense—Price discriminations are lawful if the differential does 
not exceed savings in certain of seller’s costs. The committee believes that busi- 
nessmen and consumers have to date largely been deprived of the cost proviso’s 
intended benefits. It proposes that the FTC adopt realistic standards acknowl- 
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edging the inadequacies inherent in accounting measurements of price and give 
recognition to the fact that a Robinson-Patman cost defense is not. susceptible te 
testing -by precise-or mechanjcal rules. The committee recommends that a rea- 
sonable approximation of production or distribution cost variances to price dif- 
ferentials should satisfy the cost defense, when demonstrated in good faith 
through authoritative and sound accounting principles. 

Also recommended in the appointment by the Commission of accounting 
advisers entirely divorced from prosecuting or other adversary duties. 

(d) Quantity limits proviso—This proviso authorizes the FTO to impose a 
ceiling beyond which cost savings resulting from economic quantities but not 
methods might no longer be reflected in a lower price. The majority of the 
committee believes that the proviso aims to threaten price differentials which 
reflect economies in cost distribution—“thus offending the consumer interest 
which the cost defense was designed to preserve * * *.” “The quantity limit 
proviso * * * ineptly (sanctions) a crude form of price fixing by administrative 
fiat where competition should safeguard the public interest.” 

Three members dissent and state that the majority appears to act “in un- 
seemly haste in condemning a law that small-business men regard as important 
protection against price discrimination.” 

(e) “Changing conditions’? exemption.—Price discriminations are justifiable 
under a proviso which exempts “price changes * * * in response to changing 
conditions affecting the market or the marketability of goods, such as, but not 
limited to, actual or imminent deterioration of perishable goods, obsolescence of 
seasonal goods, distress sales under court process, or sales in good faith in dis 
continuance of business in the goods concerned.” 

A broad interpretation is recommended to protect a seller’s flexibility in 
adapting his price to perceptible market shifts, whether already underway or 
only impending. 

(f) The “good faith” meeting of competition defense—A seller may rebut a 
prima facie case by showing that his lower prices were made “in good faith to 
meet an equally low price of a competitor * * *.” 

The committee approves Standard Oil Co., Indiana, v. FTC. In that case the 
FTC contended that meeting a competitor’s equally low price operated only to 
rebut a prima facie case made by a showing of sales at different prices, but was 
nullified by any affirmative proof of competitive injury caused by the challenged 
differential. A divided Supreme Court rejected this contention and construed 
the “meeting competition” proviso as affording an absolute defense, incidental 
injury notwithstanding. 

According to the majority of the committee “a seller’s right to meet a com- 
petitor’s prices by granting price differentials to some customers without re- 
ducing his prices to all must remain an essential qualification to any price dis- 
crimination law.” The following guides are suggested : 

1. A seller should be deemed to have met a lawful price unless he knew or 
had reason to believe otherwise. 

2. A seller should be able to cope with competitive pressures as long as 
they exist, not just on sporadic or isolated occasions. 

8. An incidental undercutting of the prices quoted by others, when under- 
taken in good faith to meet a competitor’s equally low price offer, should not 
invalidate a seller’s defense. 

4. A seller in “meeting competition” should be able to legitimately quote a 
“delivered price” to distant buyers in the same dollar amount as the f. o. b. 
price quoted by the local rival. A number of others disagree and point out 
the seller does discriminate in price by reaching into a distant market at a 
lower return than that which he can gain, at prevailing prices, in his home 
market. 

5. A seller should not be foreed to meet a competitor’s equally low price to 
the last fraction of a cent. “We * * * urge a flexible rule which regards 
the nominal price of the rival product as only a presumptive boundary of a 
seller’s permissible price reduction * * *.” 

A number of members believe “good faith” should remain an absolute defense 
except where a discrimination may substantially lessen competition or tend to 
create a monopoly. 

One member states that, in his opinion, “the committee’s recommendation with 
respect to the good faith defense goes much too far in weakening the Robinson- 
Patman Act. Its discussion is based on a single premise: That price discrimi- 
nation is ordinarily a form of competition and should, therefore, be permitted ex- 
cept where the discriminating concessions are motivated by a predatory intent.” 
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(f) “Brokerage.”—Section 2 (c) prohibits payments to all distributive inter- 
mediaries except wholly independent brokers. Payment of middlemen’s com- 
missions to any, but pure brokers is per se illegal. This interpretation is con- 
sidered by the committee contrary to broader antitrust objectives allegedly on 
the basis that it provides a preferred position for the independent businessmen 
and discriminates against competing firms in distribution who are “arbitrarily 
denied compensation for genuine marketing functions which they perform.” Leg- 
islation is favored “to restore the original vigor of the exception for services 
rendered in section 2 (c).” 

(9) The buyer's liability —Section 2 (f) declares it “unlawful for any persons 
engaged in commerce, in the course of such commerce, knowingly to induce or 
receive a discrimination in price which is prohibited by this section.” 

The committee approves the automatic canteen decision of the Supreme Court. 
In that case the FTC held that when a buyer knowingly received a favorable con- 
cession—at least when sufficiently sizable to cause “injurious market eff oo 
a prima facie 2 (f) violation occurred. The Supreme Court reversed and held 
that to violate that section a buyer not only must obtain an unlawful concession 
but also must be reasonably aware of its illegality. The issue of knowledge 
thus becomes focal. 

(h) Criminal prohibition of discriminatory practices.—Section 3 makes crim!- 
nal every knowing participant in any discriminatory sale or arrangement. 
“There has been little enforcement and no appellate construction of this pro- 
vision.” 

There is a conflict among the trial courts as to whether section 3 authorizes 
private victims to secure treble damage redress. 

Repeal of section 3 as “dangerous surplusage” is recommended. This legisla- 
tion, it is stated, threatens “common and competitive pricing practices with the 
risk of criminality.” 

(i) Functional discounts.—In the Standard Oil case, Standard, a dual mar- 
keter, sold its gasoline through jobbers as well as directly to retail service 
stations. Jobbers buying in tank-car lots at Standard’s bulk plant were given a 
1%-cent discount from the price paid by retailers who took delivery at. their 
premises in smaller tank-wagon lots. One jobber resold directly to the public; 
some at times resold both to retailers and to the public. One jobber cut his prices 
on direct sales to the public; another passed on part of his discount to an inde- 
pendent retail service station operator, who in turn cut prices to the consumers. 
The loss of profit by retailers who purchased gas directly from Standard was 
ruled by the F'TC to violate the statute as competitive injury, and jobbers were 
required to pay the same price as retailers. Secondly, any jobber, even if resell- 
ing entirely to independently owned service stations, was required to forfeit the 
1%4-cent differential if he undercut the price quoted by Standard to its own 
service station customers. Under this doctrine, the supplier is charged with legal 
responsibility for the middlemen’s pricing tactics and must control their resale 
prices lest they undercut him to the unlawful detriment of his directly purchasing 
retailing customers, 

The committee believes that “imposing on a dual supplier a legal responsibility 
for the resale policies and prices of his independent distributors contradicts basic 
antitrust objectives.” In addition, it recommends that “suppliers granting func- 
tional discounts either to single function or to integrated buyers should not be 
held responsible for any consequences of their customers pricing tactics.” 

One member disagrees with the recommendation that functional discounts be 
related to the purchaser’s buying functions as well as his resale activities. In 
his opinion, the dual distributor should receive a functional discount only on 
those goods which he resells as a wholesaler. 

(j) Delivered pricing.—The committee takes the position that only when there 
is collusion regarding a delivered price system should action be taken—and then 
under the Sherman Act as a restraint of trade. It questions the wisdom of 
attacking delivered pricing, absent collusion. According to the committee, 
although systems of delivered pricing frequently result in geographical price dis- 
criminatnons, they are inevitable and should not constitute illegal discrimination 
under the Robinson-Patman Act. 

In the Corn Products, Staley, and Cement decisions the Supreme Court. held a 
delivered price system in violation of the Robinson-Patman Act. In the Cement 
ease the Supreme Court appeared to define “price” as the seller’s factory net after 
deducting all elements of freight. This method of testing for discrimination in 
terms of variations in the seller’s mill returns renders all delivered pricing 
inherently discriminatory. However, in the National Lead and.Chain Institute 
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eases, decided by the FTC in 1953, the FTC abandoned the mill net theory and 
stated: that-seetion 2 (a) cameinto play only by way of differenees*in actual 
prices at which the respondents’produets are sold. In the Commission’s view 
the price relevant to ascertaining a discrimination is the actual, and hence deliv- 
ered, invoice price paid by the buyer, regardless of any variations in the seller’s 
mill net returns. 

A wajority of the committee condemns “delivered” pricing only when part of 
a conspiracy and approves the recent F'TC decisions governing ‘delivered pricing’” 
under the Robinson-Patman Act. “The mill net theory would render all delivered 
prices inherently discriminatory and legally suspect.” 

Dissenting members regard the recent decisions of the FTC as unsound and 
contrary to the Supreme Court’s views. 


CHAPTER V. PATENT ANTITRUST PROBLEMS 

1. Acquisitions 

Monopoly power individually acquired solely through a basic patent or aggre- 
gation of patent grants does not constitute illegal monopolization. Violation 
requires abuse of the patent grant or proof of intent to monopolize beyond the 
lawful patent grants. Acquisition by purchase is proper unless part of an illegal 
purpose or plan. 

Grant-back covenants in patent licenses, providing for license or assignment 
to the licensor of any improvement patented by the licensee, depend on their 
context for antitrust significance and do not seem to be per se illegal. 


2. Nonuse of patented inventions 

Contracts, combinations, or conspiracies for nonuse of patented inventions to 
“fence in” a technology or to “block” a competing technology are per se anti- 
trust violations. An improper purpose unduly to restrain trade, to monopolize 
or attempt to monopolize through nonuse should give rise to antitrust liability. 
However, reasonable nonuse does not give rise to such liability. 


8. Patent licenses 

(a) Price limitations —The majority believes that a patentee who is engaged 
in manufacturing and marketing the patented product may fix the prices at 
which his manufacturing licensees may sell. This is in accordance with the 
1926 General Electric decision by the Supreme Court. 

Some members of the committee believe that price fixing in patent licenses 
should be prohibited by the antitrust laws under any circumstances. They fur- 
ther believe that this is in accord with the Supreme Court’s later and narrower 
interpretations of the scope of patent rights. 

(b) Field use, quantity, and territorial limitations.—A patentee, according to 
the majority, may license the manufacture or use of the patented invention 
within a certain field, or for a fixed quantity of manufacture, or use within a 
fixed territory (citing with approval the General Talking Picture case). 

Others dissent and criticize committee treatment of the General Talking Pic- 
ture case as “reflecting a willingness to accept without question present law 
subordinating antitrust to patent considerations * * * the (TNEC) unani- 
mously condemned restrictive licensing of this sort.” 

(c) Tying clauses —The majority of the committee feels, contrary to the re- 
cent trend of Supreme Court opinions, that where the tying product is patented, 
the patentee should be permitted to show that, in the entire factual setting, the 
patent does not create the market power requisite to illegality of the tying clause. 

A few committee members approve the Supreme Court cases and point out 

that a patent which has any validity at all necessarily gives the owner market 
control over that product. 
: (d) Package licensing—A package license includes more than one of the 
licensor’s patents. A possible vice of this practice lies in its potential use to 
coerce the licensee to accept a license under one patent on condition of accepting 
a license under another, or the entire package. Such licensing should be pro- 
hibited only when there is a refusal after a request to license less than a com- 
plete package. 

(e) Multiple patent licenses.—To the extent that patent licenses involve 
horizontal. agreement between the licensees, antitrust violation follows. 

(f) Cross-license agreements.—Such agreements may involve antitrust prob- 
lems either because of an illegal license restriction or some element of illegal 
horizontal agreement beyond the patent license. 
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(g) Interchange of patent rights —A majority believes that. patent pooling 
should not be held to violate section 2 of the Sherman Act even though the com- 
bination of competing patents results in monopoly, if such pooling is the sole 
means for commercial patent use. However, the pool should be required to 
license all applicants without discrimination and at reasonable royalties. 

A dissenting member states: 

“Everyone realizes that cases will occur where the owners of two patents, must 
combine them by transfer or cross license in order to achieve a marketable 
product. But to transpose this simple solution to cases of ‘patent deadlocks’ 
between giant firms whose combination will compel entire industries to pay 
noncompetitive royalties is to ignore the crucial element of monopoly in the latter 
situation.” 

(h) Infringement suits.—Antitrust violations should be considered a defense 
to a patent infringement action only when it is shown that the patent in suit 
is integral to the violation and that the grant of customary patent relief con- 
flicts with antitrust goals. “Further, in any patent infringement action * * * 
the court should order separate trials of the antitrust issues and the patent 
issues. Trial of the infringement issue should precede trial of antitrust ques- 
tions except where, in court discretion, a balancing of all factors favors prior 
trial of antitrust issues.” 

Several members disagree with this recommendation. 

(i) The patent misuse doctrine.—The committee does not believe that every 
patent abuse is a per se violation of the antitrust laws. In the Mercoid cases, 
the patent covered a home-heating control system, including furnace, room 
thermostat, and special but unpatented furnace-control thermostats. The pat- 
entee sold the unpatented furnace-control thermostats and gave to each purchaser 
a license to complete them and use the patented combination with the particular 
unit sold. Mercoid sold the special furnace-control thermostats but refused to 
take a license. It was sued as a contributory infringer. The Supreme Court 
found an effort to control commerce outside the scope of the patents and denied 
relief for patent infringement. In the second case, the alleged infringer was 
held entitled to treble damages for patentee’s violation of the antitrust laws. 

The committee believes the Court came close to holding that a contributory 
infringement suit was misuse and approves section 271 of the 1952 Patent Code 
which it believes cuts down the breath of Mereoid. 

Others agree with Mercoid and believe that section 271 should be regarded 
as codifying the law. They add that the second Mercoid case is correct in 
awarding treble damages for a significant patent abuse. 

(J) Remedies.—A majority of the committee believes that compulsory licensing 
of patents free of royalties is penal rather than remedial and beyond the au- 
thority of the Sherman Act. 

A substantial minority disagree. They feel: 

1, The Supreme Court has pronounced no ban on this type of relief. 

2. It is no more confiscatory than compulsory licensing at reasonable 
royalty rates. 

3. It may be essential to restore competition. 

(k) Trademark antitrust problems.—The committee recommends repeal of 
section 33 (b) (7) of the Lanham Trademark Act of 1946 which recites as a 
defense to an “incontestable trademark” “that the mark has been or is being 
used to violate the antitrust laws of the United States.” 


CHAPTER VI. EXEMPTIONS FROM ANTITRUST COVERAGE 


1. Mergers in regulated industries 


“Even in the areas where Congress has adopted the policy that competition 
may not have full play, we feel that unless Congress has expressly provided 
to the contrary, the regulatory guide consistent with the public interest as 
applied to mergers must include the principles of free enterprise which have 
long distinguished our economy. It is no longer subject to challenge that 
competition is a relevant factor in weighing the public interest.” 

One member dissents from this view favoring competition in the regulation 
of railroads, motor carriers, airlines, and common earriers. 


2. Rate agreements, bureaus, and conferences under the regulatory statutes 


“We pass no judgment on the necessity of rate agreements by railway bureaus 
er airlines.” 
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Several committee members favor specifying the motor-carrier industry as an 
example of unnecessary restriction of competition through regulation of entry 
and minimum rates. 


3. Primary jurisdiction 


Some committee members feel that where challenged conduct has been approved 
by the agency entrusted with its regulation, no added antitrust appraisal should 
be superimposed. 

Others feel, however, that while agency approval of disputed conduct should 
normally bar its antitrust litigation, there may be instances where the chal- 
lenged conduet, though not violative of the regulatory statute, should nonetheless 
be condemned under the antitrust laws. 

Several members deplore the “proliferation of exemptions from the law” and 
criticize the majority for not attempting to pass judgment on this question of 
policy. “It is regrettable that the report does not clearly disavow any number 
of judicial, administrative, and executive actions which have unduly expanded 
the exemptions.” The statutory exemption of the insurance business under the 
McCarran Act should be reexamined. In the petroleum industry a system of 
price maintenance by the State officials has been preserved by periodically renew- 
ing congressional approval of an interstate compact on oil.” 

According to the dissenting members, “the oil industry also furnishes the 
most remarkable illustration of a tendency toward exemption from the anti- 
trust law by action of the executive branch of the Federal Government. * ** 
(In) the case of the Iranian oil cartel * * * without legislative authority, five 
leading American companies were permitted to join with dominant foreign in- 
terests in the greatest international oil cartel the world has seen. * * * (One) 
of their main concerns in entering this pool was to see to it that Iranian produc- 
tion should not return to the world market too rapidly so as to hurt the world 
price. Only the antitrust laws stood in the way. This obstacle was surmounted 
by an extraordinary dispensation granted by the Executive * * * exemption 
should be limited to a veto or modification on defense grounds, based on a finding 
that the defense objective cannot feasibly be achieved except by exemption from 
the normal requirements of the antitrust laws.” 


4. Organized Labor. 

“* * * Union actions aimed at directly fixing the kind or amount of products 
which may be used, produced, or sold, their market price, the geographical area 
in which they may be used, produced or sold, or the number of persons which 
nay engage in their production or distribution are contrary to antitrust policy.” 

The Committee states that commercial restraints by unions may be vulnerable 
to antitrust proceedings : 

(a) Where the union engages in fraud or violence and intends or achieves 
some direct commercial restraint, 

(b) Where the union activity is not in the course of a labor dispute as 
defined in the Norris-LaGuardia Act. 

(ce) Where a union combines with some nonlabor group to effect some 
direct commercial restraint. 

The committee believes that “where the concession demanded frem an em- 
ployer as prerequisite to ceasing coercive action against him in participation in 
or submission to * * * a scheme for market control or commercial restraints 
this union conduct should be prohibited by statute.” To the extent that such com- 
mercial restraints are not effectively curbed by either the antitrust laws or the 
Taft-Hartley Act, the committee recommends legislation which would give 
the Government the power to proceed without formal complaint, but would not 
contain provisions for private injunction. 

Two members dissent on the ground that the legislation proposed is so general 
that its enactment would confuse rather than clarify existing law and might be 
constructed as prohibiting some union activities generally regarded as normal 
and necessary. 

One of these members adds that present laws are adequate to curb commercial 
restraints by unions. 


o. Agricultural Cooperatives. 

A cooperative should be allowed to acquire or retain monopoly power solely 
by the lawful means of obtaining voluntary membership sufficient to attain mar- 
ket control. However, attempts to monopolize by conduct not sanctioned by 
the Capper-Volstead Act should be prohibited. 
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Some members feel that marketing orders and agreements authorized by statute 
permit total exemption from the antitrust laws and recommend close reexamina- 
tion. 

“* * * there is room for improvement in the procedures under section 2 of the 
Capper-Volstead Act.” There should be a more formalized coordination between 
the Secretary of Agriculture and the Government’s antitrust agencies “for ex- 
changing information involving complaints and investigations pertinent to agri- 
cultural cooperatives charged with antitrust violation.” 

Some members state that “failure of the Secretary of Agriculture” over two 
decades “to institute a single proceeding against an agricultural cooperative 
suggests that enforcement responsibility be put elsewhere.” 


CHAPTER VII. ECONOMIC INDICIA OF COMPETITION AND MONOPOLY 


1. Section 1 gives economic definitions of “monopoly,” “competition,” and 
“workable competition.” 
(1) The number of effective competitive sellers. 
(2) Opportunity for entry. 
(3) Independence of rivals. 
(4) No predatory preclusive practices. 
(5) Rapid rate of growth of industry or market. 
(6) Strong market incentives to competitive moves. 
(7) Limited product differentiation. 
(8) Effective meeting and cutting of prices of rivals. 
(9) A medium of excess capacity. 
(10) Price discrimination designed to enlarge total market. 


2. Lower trade barriers 

“We recommend that the Department of Justice and the Federal Trade Com- 
mission systematically examine the domestic market effects of tariffs and appro- 
priately transmit their findings to the President, the Tariff Commission, or the 
Congress. We recommend also that tariff legislation expressly recognize the pur- 
poses of the antitrust laws as one of the justifications for and objectives of both 
unilateral and negotiated tariff reductions” (p. 340). 

“Some members dissent from the suggestion that the Justice Department and 
the Federal Trade Commission concern themselves with tariffs and that antitrust 
policy support tariff reductions. Tariff questions are beyond the scope of this 
committee’s assignment. They involve disparate considerations of foreign trade, 
full employment, currency, national defense, peril points, and the like.” 


CHAPTER VIII. ANTITRUST ADMINISTRATION AND ENFORCEMENT 


1. Antitrust investigations—The civil investigative demand 

A majority feels that use of the grand jury where civil proceedings are contem- 
plated from the outset cannot be justified “on the purely formal ground that the 
Sherman Act defines a criminal offense appropriate for consideration by a grand 
jury.” “In reality, resort to grand jury in essentially civil investigations. stems 
from lack of an adequate civil discovery alternative.” Use of criminal processes 
“debases the law by tarring respectable citizens.” 

Recommended is legislation covering the following: 

1. Authorization for the Attorney General, in a civil antitrust investiga- 
tion, to issue a civil investigative demand, requiring the production of exist- 
ing correspondence and other business records. 

2. Creation of the office of Custodian in the Department of Justice, charged 
with receiving and preserving all such documents. 

3. Restriction of the use of documents so obtained to the pending in- 
vestigation or submission before a grand jury. 

4. Authorization for the United States district courts to issue orders 
directing compliance and to determine whether the demand is reasonable. 

The committee feels that successful use of the demand “should end the neces- 
sity for utilizing the grand jury process in civil antitrust investigations.” 
Several members disagree with this proposal for the following reasons: 

1. The proposed demand is a form of subpena duces tecum. 

2. The Attorney General is an executive officer; the recommendation dis- 
regards the basic distinction between the executive power on the one hand 
and the judicial power on the other. 
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3. Although some may be embarrassed by the fact that they may have to 
appear in a grand jury, such appearance does not carry with it a taint or 
feeling of illegality. 

4. There is no need for a subpena duces tecum in any form in any of the 
circumstances presented by the report. 

One member adds that the historic function of grand juries has extended to 
civil matters regarded as of special importance. “I would have no objection to 
the civil investigative demand if it were proposed as a supplement to existing 
enforcement powers. But in the light of the background of the proposal and the 
report’s animadversions on the grand jury subpena in civil cases, I can only 
regard this as a step to curtail the Department’s most effective investigative 
device.” 


2. Inerease in criminal penalties 

A majority believes that the $5,000 fine ceiling should be increased to $10,000. 

Some members believe the ceiling should be raised to $50,000. 

Two members feel that the law should be amended so as to make criminal 
only acts of clear, certain, and predatory violations. 

Nore.—The House has already voted to increase the ceiling from $5,000 
to $50,000. 


3. Divorcement, dissolution, and divestiture 


The Antitrust Division in requesting such-relief should bear in mind these 
cuides : 
1. It should not be decreed as a penalty. 
2. It should not be invoked where less drastic remedies will accomplish 
the purpose of the litigation. 
3. The effect of a possible resultant disruption upon the industry in- 
volved should be considered. 

A number of members feel that the tenor and emphasis in this section is liable 
to be misconstrued. “Its availability should not be clouded with doubts, if the 
antitrust laws are to be effectively enforced.” 

A few other members state that the majority report is “even hostile to the 
breaking-up of monopolies when they have been proved to be illegal.” 

One member advocates establishment of a Federal free enterprise commission 
as an independent permanent agency to combat monopolistic tendencies in our 
economy. 


4. Review procedure within the Antitrust Division. 

A majority suggests that proposed actions be reviewed by one or more ex- 
perienced ‘staff lawyers and economists having no prosecuting or other responsi- 
bilities. 

Several members dissent, feeling that it would be cumbersome and wasteful 
since the same function is now carried on by the Assistant Attorney General and 
his first or second assistant. 


5. Consent settlement procedures. 

A majority approves the practice recently instituted by the Antitrust Division 
of entering into negotiations for a consent decree before a complaint has been 
filed. In the past, Department practice was to refuse to negotiate prior to the 
tiling of a compliant. 

One member disagrees on the ground that the proposal “opens the possibility 
that the Government’s complaint shall be modified so as to be consistent with 
the relief the defendant is prepared to consent to. But the settlement of anti- 
trust cases ought not to be a simple matter of bargaining between the Depart- 
ment and the defendant.” 

The majority believes that in consent negotiations the Department should not 
seek relief (1) deemed by the Supreme Court to transgress constitutional 
boundaries or (2) which in the particular case could not reasonably be expected 
after litigation. 

One member comments: “If the Department had followed these seemingly fair 
precepts it would have cut the heart out of a number of consent decrees that 
powerful and excellently advised defendants have been willing sign in recent 
years. Obviously, no admonition is required with regard to asking relief that 
is clearly unconstitutional. It is the close question of constitutionality that 
the majority report asks the Government not to press in consent negotiations.” 
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6. Trial problems. 

(a) Each antitrust case, public and private, should be assigned to one judge 
for all purposes. 

(0) Court and counsel should promptly undertake to particularize the issues 
by pretrial conference and discovery procedures. 

(c) A pretrial order should fix a cutoff date for proof. 

(@) Where the validity of patents is in issue, that issue should be segregated. 
One member fears that this constitutes implied endorsement of the District Court 
of Delaware in Zenith v. R.C. A. “The Zenith rule requires the patent suit to be 
determined before the court takes up the antitrust issue, even though the validity 
of some of the included patents is not inconsistent with the theory of the 
licensee’s complaint. In other words, the licensee may be worn down with 
protracted and expensive patent litigation before he ever gets a chance to even 
show that even good patents cannot be enforced against him because of illegal 
monopolization.” 


7. Compliance with and modification of antitrust judgments 


The Department should conduct regular studies to determine whether its 
judgments have been effective to restore competition. Frequently useful might 
be section 6 (c) of the Federal Trade Commission Act authorizing the Commis- 
sion “upon the application of the Attorney General” to investigate and report 
back on how any antitrust decree has been carried out. 

The Division should stand ready to consent to judgment modifications whenever 
antitrust goals will be promoted. 


8. There should be no change in the eristing procedures of the Department of 
Justice for advance clearances and releases 


One member believes that the committee should have considered a proposal to 
eall upon the Antitrust Division to activate the United States attorneys in the 
fight against trade restraints. Centralization, he believes, has had two unfor- 
tunate consequences: (1) Local restraint goes unpunished because of staff 
limitations in Washington; (2) the antitrust laws have lost grassroots support. 


THE FEDERAL TRADE COMMISSION 


1. The trade-practice conference 


Group I rules covering mostly unfair methods of competition and occasionally 
Clayton Act or restraint-of-trade problems are of little use and tend to discredit 
the whole program. Group II rules aiming to promote sound business practices 
are too vaguely phrased. 

Conference rules that are precise are helpful in giving effective guidance to 
industry. “It is important that the Department of Justice be fully informed 
of proposed rules and that its objections, if any, be voiced prior to their approval 
by the Commission.” 


2. Stipulations and consent orders 


Under the stipulation procedure, which is presently under study by the Com- 
mission, no complaint is issued and the parties agree by stipulation to halt 
challenged practices. Thus far, this procedure has been limited to cases involv- 
ing unfair methods of competition or deceptive acts and then only where there 
was an unintentional violation. 

A majority feels the stipulation should be used in cases involving antitrust 
charges where the violation alleged is nonflagrant. 

Some members believe stipulation should not be permitted in any antitrust 
matters since they are an ineffective remedy for past violations and no deterrent 
to future misdeeds. 

In May 1954 the Commission revised its consent-order practice. Changing the 
previous rule prohibiting consent orders after the taking of evidence and elimi- 
nating the previous requirement that consent settlements contain findings of fact. 
These changes are approved. 


3. Exforcement of Commission's orders 


The sanction for violation of a final Commission order. issued pursuant to 
the Federal Trade Commission Act, was, until 1950, a civil penalty of $5,000. 
In 1950 this was amended to make each violation of an order a separate offense 
except “that in the case of a violation through continuing failure or neglect to 
ebey a final order, each day of continuance of such failure or neglect shall be 
deemed a separate offense.” “This exorbitant ceiling seems clearly un- 
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needed. * * * The present $5,000 per day ceiling should be repealed and the 
present $5,000 per violation ceiling retained.” 

Orders under the Clayton Act can only be enforced by a United States Court 
of Appeals.” Enfereement requires contempt ,proceedings for violation of the 
court’s decree. ‘Clayton Act enforcement provisions should parallel those of 
the Federal Trade Commission Act. 


RELATED JURISDICTION OF THE DEPARTMENT OF JUSTICE AND THE FEDERAL TRADE 
COM MISSION 


In 1948, the Department and the Federal Trade Commission agreed to notify 
the other by an exchange of cards before initiating any investigation, grand- 
jury proceeding, or trade-practice conference. It is concluded that the two 
agencies have attempted with growing success to cooperate in their dual admin- 
istration of the antitrust laws. 


PRIVATE ANTITRUST SUITS 


1. The treble-damage provision should be amended to make triple recovery 
discretionary with the trial judge. Some members feel that while trebling of 
damages from Clayton Act violations should be left to trial court discretion, 
where Sherman Act violations are involved, damages should be trebled. 

One member states: “This proposal makes a direct attack on private damage 
suits. It is difficult to see what public exigency led to this proposal. Certainly 
the committee made no finding of any adverse effect of the mandatory treble- 
damage provision in the public interest.” 

Recommended is amendment of the Clayton Act to provide a 4-year statute 
of limitations running from accrual of the cause of action. This limitations 
period should be suspended during the period when Government action is actively 
pending and contested. Furthermore, the claim of any person relying on sus- 
pension should be barred after 1 year from the end of the suspension period, 
but in no event should a person be able to recover damages for a greater period 
than 4 years. 

Several members disagree with this latter recommendation on the basis that 
it would become not a statute of limitations but a statute limiting damages 
“If a person has been damaged there is no reason why he should not recover, 
particularly since other recommendations will make double or treble damages 
discretionary.” 

Also recommended is further amendment of section 4 of the Clayton Act to 
enable the United States to recover damages for antitrust violations. 

Regarding the administration and enforcement chapter, some members state: 

1. There has been no comment on the “conspicuous failure of the Department 
of Justice and the Federal Trade Commission to undertake seriously the enforce- 
ment of section 7 of the Clayton Act.” 

2. There is no recommendation in the report that the antitrust laws should 
be enforced where appropriate, to accomplish structural changes in these indus- 
tries which approach monopoly in their organization and market behavior. 
“Where requisite proof of combination exists * * * the precedent of the Para- 
mount.case * * * points the way to the kind of relief which can restore effective 
competition * * *,” 

A few members state: “the chapter (on administration and enforcement) offers 
a clear demonstration that the majority operates on the undeclared assumption 
that we have had too much rather than too little antitrust enforcement * * * 
the total effect of the recommendations is clear: to restrict the Antitrust Divi- 
sion’s power of investigation, to curtail use of criminal prosecutions, to slow up 
the filing of complaints, to encumber the exercise of prosecutor’s discretion with 
novel internal administrative reviews on request of a defendant, to expand the 
use of the consent decree in a manner caleulated to remove the last possibility 
of public scrutiny of this useful but dangerous practice which, among other 
things, shields the defendants from damage suits by private parties, to water 
down the threat of treble-damage recovery, etc.” 


GENERAL DISSENT OF LOUIS H. SCHWARTZ 


Professor Schwartz makes the following points regarding the majority report : 

1. It would weaken the antitrust laws in a number of respects.. 

2. It fails to adopt necessary measures for strengthening the law so as to 
create a truly competitive economy. 
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3. On 30 specific issues the report takes a position inimical to competition, 
either by approving existing narrow interpretations or by suggesting additional 
restrictions. 

4. “The central thread of the majority report unwinds from a core of belief 
that the competitive situation in this country is satisfactory and that the anti- 
trust laws require modification chiefly to temper their rigor.” 

5. “The majority report fortunately does not call for a general expansion of 
the rule of reason, but some of its specific proposals and the heavy emphasis 
placed on full economic investigation look in that direction.” 

6. The rule of reason affords an opportunity to justify the restraint in a par- 
ticular case as harmless or even beneficial, but makes it difficult to forecast how 
the courts will judge the balance of pros and cons. Per se rules prohibit ab- 
solutely without an opportunity for justification. 

7. One can have more uncertainty and fewer per se rules, or less uncertainty 
and more per se rules. 

8. The rule of reason makes proceedings “intolerably long and expensive, 
putting a drag on enforcement and real burden on the defendants.” 

9. “* * * one can discern a suggestion in some recent decisions that certain 
practices should be illegal per se when engaged in by companies dominant in this 
field. This development is one that the committee might well have endorsed 
and it is perhaps ripe for legislative declaration. The most powerful corpora- 
tions should hardly find it necessary to bulwark their positions by exclusive deal- 
ing and requirement contracts.” 

Walter Adams agrees with the substance of this dissent except insofar as it 
favors the repeal of fair trade. 

J. M. Clark states that regarding certain sections of the report which he is 
best qualified to judge specifically those dealing with delivered prices, “I agree 
with Mr. Schwartz that the net effect of the combined proposals tends toward 
an undesirable weakening of the law, partly by stressing reliance on Sherman 
Act concepts where Clayton Act and Federal Trade Commission Act concepts 
are properly applicable.” 

Alfred E. Kahn concurs that the individual proposals of the Report add up, 
as a whole, to a substantial weakening of the antitrust laws. “It is possible 
to find almost every section thereof reasonable and moderate, only to discover 
at the end, that the whole leans—albeit only moderately and reasonably—heavily 
in one direction. With Professor Schwartz I disapprove of this inclination.” 

Eugene V. Rostow, while not joining in each of Professor Schwartz's criticisms 
of the majority report, “concurs generally in the substance of his critique of our 
work and especially of its scope.” 

George E. Stigler, although disagreeing with specific points of this dissent, 
wishes “to be associated with criticisms of the sections on administration and 
enforcement, exemptions and patents.” 


The Cuarrman. Mr. Weir, we would be very happy to hear you if 
you would step up to the table right here. 


STATEMENT OF ERNEST T. WEIR, CHAIRMAN, NATIONAL STEEL 
CORP., PITTSBURGH, PA. 


The Chair wishes to welcome you. We remember with pleasure 
your last appearance before this committee. 

You may proceed, Mr. Weir. Will you just give the reporter your 
name and affiliation ? 

Mr. Werr. My name is Ernest T. Weir. I am chairman of the 
National Steel Corp. My address is National Steel Corp., Grant 
Building, Pittsburgh 19, Pa. 

From your chairman’s statement on opening these hearings, I 
understand that their primary purpose is to ascertain the areas 
in which Congress can most effectively adjust the framework of 
our antitrust legislation to the requirements of our ever-changing and 
dynamic economy. 

Your chairman, in inviting me to appear at these hearings, told 
me he did not expect me to comment on the technical legal aspects 
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of the report, as I am not a lawyer. He asked me to give you my 
observations on those aspects of the report which I considered of 
greatest importance from a businessman’s point of view. 

I have chosen the subject of market competition, because I consider 
it the basic characteristic of our free-enterprise system and the prime 
objective of and reason for our antitrust laws. 

I have reference to chapter IV of the report of the Attorney Gen- 
eral’s committee and particularly the matters of delivered pricing 
and the good-faith meeting of competition. 

I will not comment directly on the subject of monopoly, through 
mergers or otherwise. The evil of monopoly lies not in bigness 
but in those practices which result or could result in a substantial 
elimination and curtailment or abuse of free competition. Competi- 
tion is what makes our free-enterprise system tick. Consequently, 
anything which adversely affects the free flow of competition injures 
our whole economic life. 

The report throughout reaffirms its faith in our existing economic 
way of life. It also reaffirms the long-recognized American prin- 
ciple that opportunity for market access and the fostering of market 
rivalry are basic tenets of our faith in competition as a form of 
economic organization. This I firmly believe. From a lifetime in 
industry, I know this to be the best and most successful economic 
system yet devised by man. It has been by steadfastly holding to 
these tenets that America has grown strong and great, economically 
and industrially, in both war and peace. 

The absence of undue limitations on competitive conditions in 
all available markets, with free accessibility to such markets, is 
indispensable to a sound, prosperous, and expanding economy. 

The history of our company, National Steel Corp., demonstrates 
that open, nationwide competition is of basic importance to our 
national industrial prosperity and growth. 

From a small tin plate plant in Clarksburg, W. Va., in 1905, Na- 
tional Steel has grown into one of the largest steel producers in the 
United States. ‘Today National Steel is a fully integrated steel com- 
pany which owns and operates iron ore and coal mines, a fleet of lake 
boats, blast furnaces, open hearth furnaces and rolling mills and 
other facilities for processing ingots into a wide range of finished 
products. We presently have an ingot capacity of 6 million tons, 
which is continuously being expanded to meet the ever increasing 
demands of our economy. While we have been growing and acquir- 
ing properties in this way the whole steel industry has also been 
growing internally to meet increasing demands for steel and certainly 
there can be no criticism of the growth of a company to hold its reason- 
able share of an expanding market. Such growth does not disturb 
existing competition, as competitors are likewise growing at the same 
time. National has built itself without any backing from large finan- 
cial interests. 

The Cuatrman. Do you mind if I interrupt you from time to time? 

Mr. Werr. Not if you want to. 

The Cuatrman. May I ask you this? National Steel, as I under- 
stand it, unlike a number of steel companies, does not fabricate end 
products, does it? 

Mr. Wer. That is right. 


63478—55—pt. 3——25 





2218 ANTITRUST AND MONOPOLY PROBLEMS 


The Cuaiman. In other words, you limit yourselves to the manu- 
facture of steel itself? 

Mr. Wer. That is right. We have never gone into the fabricating 
business. 

The Cuatrman. In other words, you have stuck to your own knit- 
ting, as it were, and you haven’t gone into all the highways and by- 
ways that a number of steel companies have? 

Mr. Werr. That is right, I have never believed in it. 

The CuHarrman. And you have built up a very strong company 
with that principle, have you not? 

Mr. Wetr. Yes. 

The Cuarrman. And you have disagreed with the policies of other 
steel companies which have gone into the fabricating business? 

Mr. Weir. Well, we have never done it, Mr. Chairman, I haven't 
believed in it. Others have, they have followed that line. 

The CuHarrman. And that hasn't interfered with the steady prog- 
ress that you have made? 

Mr. Werr. Not at all. In fact, I think it has helped us. 

The Cuatrman. So you are not in a position where you have to 
sell the metal to competitors, namely, the fabricators ? 

Mr. Wetr. No, that is one reason we feel that we are better off by 
selling to these fabricators rather than competing with them. 

We have achieved this in spite of tough and aggressive competition 
within our industry because we have always had the opportunity to 
meet competition in every steel consuming market throughout the 
United States and in foreign countries; and to meet that competition 
we had to be competitive pricewise in every consuming market. Com- 
petition was never an obstacle or hindrance to National Steel’s prog- 
ress and I think never will be. On the contrary, competition has 
given National Steel its incentive, ingenuity and virility. 

This is not only true of National Steel but of every company in the 
steel industry. It is equally true throughout all industry. 

From a commercial point of view, the dominant factors in compe- 
tition are price and market accessibility. Consequently, pricing, 
pricing methods and practices, and what a producer can do legally 
to meet a competitor’s price, point up and lle the whole problem 
of what should constitute legal competition. 

There is no mystery about steel prices. Every producer announces 
to each of his customers and publicly his prices of all his products in 
various grades and sizes. Other factors being equal it is obvious that 
no customer can afford to pay more than his competitors for his steel 
supplies. If he can get a lower price from one producer than another 
he does business with the lower-priced producer. Consequently, every 
producer must meet the price of his competitors or lose the account, 
and a small buyer pays the same price as the biggest buyer which pre- 
vents any discrimination or preference between big and small buyers. 
Any announced price can be changed at any time, and is changed, 
especially when competitive prices require a change. 

he only exception to this is tin plate, the price of which is publicly 
announced each 6 months and that announced price remains for 6 
months. This is due to the nature and necessities of the canning and 
food packing industry. 

The CuarrmMan. Mr. Weir, who announces that price? 

Mr. Were. Each company announces its own price. 
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The Cuarrman. You say there is an exception. I didn’t understand 
what the exception is. 

Mr. Werr. The prices can be changed on all steel products imme- 
diately and as soon as the new price is announced that price becomes 
effective on all shipments, except on tin plate. The price on tin plate, 
on account of the requirements of the canning industry, is set for a 
period of 6 months. In other words, that can’t be changed except 
every 

The a sarc Is that by agreement among the units of the in- 
dustr 

Mr. Wer. Well, that is because we all realize the necessities of the 
canning industry. In other words, they have got to know—you know 
how they pack during the season—they have got to know what the 
price of their cans will be over that canning period. The can com- 
panies consequently have got to know what the price of that tin plate 
will be. So that is an old established practice in the industry. 

Of course, supply and demand play an important part. Further- 
more, most steel users have sevens sources of supply. By virtue of 
the fact that every producer publicly announces his prices, every pro- 
ducer knows his competitors’ prices, which he can meet or not, as he 
pleases. If he changes his own initially announced price, he rean- 
nounces his new price to all his customers. With this system of open 
price competition, it is understandable that a uniform price level 
generally results. 

Mr. McCutxiocu. Mr. Chairman, I would like to ask a question there. 

This uniform price has been described otherwise as conscious par- 
allelism, has it not ? 

Mr. Werr. What? 

Mr. McCuttocu. It has been otherwise described or called con- 
scious parallelism in the price field. Do you think that is necessarily 
bad? Within your recent experience is there a uniform price level by 
cooperative effort of the makers of steel, or is it done independently ? 

Mr. Wetr. It is done independently. The price is put out inde- 
pendently by each company, with no consultation with any other com- 
pany. Now, nobody—you see, steel is steel, nobody, no buyer, will pay 
a preferential price for his steel. He won't pay a higher price. If he 
can buy this product at a certain price he will pay no other producer 
any more. So it is bound to be a uniform price. 

Mr. McCuttxocn. In recent years has this uniform price been the 
price as fixed by the United States Steel Corp., for instance ? 

Mr. Weir. I would say in the majority of cases, yes. But there is 
no necessity, except that it would be a normal, natural price. 

Mr. McCutxocu. Does your company ever fix prices or announce 
prices that are lower than your competitors’ by reason of your more 
eflicient operations ? 

Mr. Wetr. Well, we have made prices that differ from our com- 
petitors’ based on reasons that we thought were good reasons. 

Mr. McCuttocn. Does that happen often ¢ 

Mr. Wetr. No, it doesn’t. 

Mr. McCutiocn. So rather generally speaking the price fixed by the 
United States Steel Corp. is the going price for that type of product ? 

Mr. Were. The price that is announced by them. But not neces- 
sarily so. As I say, the point is that there is no agreement or un- 
derstanding as to price. Each company decides on its own price. If 





2220 ANTITRUST AND MONOPOLY PROBLEMS 


we put out a different price from the corporation or any other competi- 
tor, a lower price, of course immediately their price comes down to 
ours, or lower. There can only be, eventually, one price for steel, 
because the buyer will pay nothing except that price. 

Mr. McCutiocn. Well, do you think that either consciously or un- 
consciously your company prices its steel with the thought that you 
have a protective covering or an umbrella over you ? 

Mr. Wer. I never have had that feeling. 

Mr. McCutxocu. If your company would bring into production a 
new unit which would reduce the overall cost of that product 25 per- 
cent, to use a startling figure, would it be your plan and purpose to 
make a substantial part of that saving available to the consuming 
public or to the fabricators of the country. 

Mr. Weir. Well, of course, earnings depend on the whole industry, 
the whole line of products that you make. And if we brought in 
through spending a lot of money and improved methods a new plant 
of which the cost was lower, that doesn’t necessarily mean that we 
would very promptly reduce the price. 

Mr. McCutxocx. If the amortization of your plant or the deprecia- 
tion of that new plant was taken into consideration, or if you had 
been given a rapid tax write-off, don’t you think that the fabricators 
and ultimately the consuming public, should have at least a part 
of the benefit of that lower cost production ? 

Mr. Werr. Ultimately any very definite improvement in methods 
of production spreads through the industry, and then the price ad- 
vantage to the _— develops. It doesn’t necessarily mean that as 
soon as we _ something new, or somebody else puts something new 
into effect, that any advantage, increase in profit through reduced cost, 
is given immediately to the public. 

Mr. McCutiocn. Then might I conclude from your statement, it 
wouldn't be your purpose indefinitely to remain under this umbrella 
of the United States Steel Corp. if your profits were continuing at 
that high level, in due course taking into consideration all of these fac- 
tors that you have mentioned it would be your purpose to bring the 
price down, is that right? 

Mr. Werr. I never consider that we are operating under an um- 
brella, never. In other words, I consider that National Steel is a 
strictly competitive company ; it has always been on that basis. 

And if we thought there was a good reason for a different price than 
our competitors put out, that is what we would put out. 

Mr. McCriiocn. And then you were sometimes the leader in an- 
nouncing price reductions or even price increases? 

Mr. Werr. What? 

Mr. McCriiocn. Your company, then, is sometimes the leader in 
announcing price reductions or price increases? 

Mr. Weir. We have done that; ves, sir. 

The Cuamman. Do you mind if I ask a question for which I am 
very anxious to get an answer? 

Mr. Werr. No. 

The CrHarrwan. Do you think, under the general conditions that 
prevail in the steel industry, and considering the relative capacities of 
the various companies, it was proper for Bethlehem Steel Corp. to at- 
tempt a union with Youngstown ! 
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Mr. Weir. Well, I don’t want to make any comment on that, Mr. 
Chairman. In fact, they have been making an effort to have a merger, 
but it hasn’t been accomplished. 

The Cuairman. Did you favor the attitude of the Attorney Gen- 
eral in frowning upon that merger ? 

Mr. Weir. Well—do you want me to make a statement on that sub- 
ject when I finish with this? 

The Cuatrman. I think it would be very helpful. I look upon you, 
Mr. Weir, as one of the elder statesmen of the steel industry. A man 
who is eminently fair, who has stuck to his own knitting, hasn’t gone 
into the transportation, the manufacture of nails, ladders, and what 
have you. You have done a remarkable job in the steel industry, and 
we look upon you as one who can give pretty sound advice. I hope 
that you aad give us an answer to this statement. 

Mr. Weir. Thank you very much. But could I finish with this and 
then make this other statement ? 

The CHarrman. Yes. 

Mr. Wer. I would like to get this off my mind. 

The skill of a producer to meet specific requirements for strength, 
hardness, malleability, ductility, heat and cold resistance, surface, 


timely deliveries and others is a vitally important competitive factor. 

The steel industry has always been and is highly competitive. In 
fact, competition is keener in the steel industry than in most manufac- 
turing industries although the area of competition is more restricted. 
The area of competition in the steel industry is practically confined to 
a producer’s ability to meet the known prices of competitors; to skill 
in meeting specifications and standards of customers and in meeting 


delivery schedules. In most other manufacturing industries the com- 
petitive area is extended into design, color, accessory gadgets, appear- 
ance—a matter of individual taste and fancy—trade-in value, servic- 
ing, and many other factors. All steel looks alike except for size and 
shape. This makes quality so vitally important competitionwise. 

Furthermore, as I have previously testified before this committee, 
National Steel, as a matter of its policy, has not gone into the fabricat- 
ing business because it does not believe that competing with one’s own 
customers is sound business. Steel fabricators are, of course, import- 
ant customers of steel producers. To the extent that a producer sup- 
plies a fabricator which he owns or controls, competition between 
producers could be reduced. There is onl yone exception in respect to 
National Steel. National Steel does manufacture quonset buildings, 
but it only went into this business to meet Government demands for 
these military facilities. 

Unfortunately, pricing problems have been made the subject of 
controversy for many years in Congress, in the courts and before execu- 
tive departments and agencies of the Government to such an extent 
that businessmen, for a long time, have not been certain if their pricing 
practices were at any time legally permissible or not, and there has 
been no way of finding out with sufficient certainty and security. To 
guess wrong exposes a seller to the risk of penalties under the anti- 
trust laws and triple damage suits by those claiming to be aggrieved. 

In my opinion, most of this controversy is due principally on the 
part of some to a lack of belief in our existing economic system or on 
the part of others to an inadequate understanding of the actual and 
realistic commercial and marketing factors involved. An unrealistic 
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appraisal of our pricing practices and marketing necessities has misled 
many into sponsoring innovations which wala distort or disrupt our 
whole system of distribution. Moreover, it is not as so many contend, 
a question exclusively of monopoly or collusive price fixing, both of 
which every experienced businessman condemns. It goes far beyond 
that into the very heart of the free-enterprise system. Unless the 
existing legalistic confusion is legislatively clarified, businessmen will 
continue to be confronted by the dilemma of what they can and what 
they cannot do, pricewise, in meeting competition and they will con- 
tinue to be severely handicapped in carrying on their legitimate busi- 
ness; in fact, in even being commercially competitive. 

A manufacturer is entitled to be extricated from this dilemma which 
is not of his making but which has resulted from the divergent views 
in Congress, in the courts and in the executive departments and agen- 
cies of our Government. Congress can remove his present confusion 
by passing a law which will, in clear language, tell him if he can in 
good faith meet an equally low price of a competitor and absorb freight 
in so doing, or not. 

It is my opinion, based upon the legal advice I have received, that 
this present perplexing situation can be clarified and settled only by 
legislation and, frankly, I believe that businessmen are entitled to 
that legislative clarification. It seems to me that the answer to the 

roblem is to be found in the passage of the Capehart-Walter bill. 

he Kefauver-Patman bill, on the other hand, would compound the 
confusion by introducing highly legalistic criteria about which a busi- 
nessman cannot be expected even to have an opinion. 

The controversy which I refer to is still being carried on and is now 
before the present 84th Congress and your committee; in fact, is being 
argued in these hearings. ‘This controversy has been narrowed into 
one issue which, for the time being, is legislatively focused on the ques- 
tion of whether the Kefauver bill (S. 11) or the Capehart bill (S. 780) 
should become law. A bill identical with the Kefauver bill has been 
introduced into the House by Congressman Patman (H. R. 11) and a 
bill identical with the Capehart bill has been introduced into the 
House by Congressman Walter (H. R. 4824). 

The Cuatrman. Mr. Weir, I wish to state that some weeks ago I 
referred the Walter bill, which was referred to the Judiciary Com- 
mittee, to the subcommittee headed by Mr. Walter. That has been 
referred. 

Mr. Were. Yes. I hope it will go through. 

The Kefauver-Patman and the Capehart- Walter bills, from a busi- 
nessman’s point of view, are very different. One—the Kefauver pro- 
posal—would bring about a radical change in our present pricing and 
distribution system and would be absolutely unworkable. It would 
result in grave injury to business and competition. The other—the 
Capehart proposal—would not dislocate but phos our present pric- 
ing methods and would be workable. It would promote effective com- 


petition. To have effective competition, we must have a workable 
competition. 

To illustrate: It is inconceivable that a seller should be obliged, 
before taking an order, to determine if its acceptance would have the 
effect “substantially to lessen compettion or tend to create a monopoly,” 
as I am advised the Kefauver-Patman bill would require. Every 
order taken by a seller would be taken at the seller’s peril, under 
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the Kefauver formula, based upon a standard of judgment which 
he is incompetent to exercise and on which even the courts don’t agree. 
Moreover, how could every seller ascertain the facts which even the 
courts require to arrive at a legal conclusion that in a given case 
competition is lessened or a monopoly promoted? Each seller would 
have to “police” the business of every competitor to do so. Simply 
good faith in meeting an equally low price of a competitor, as I am 
advised the Capehart-Walter bill prescribes, is adequate, and the only 
commercial and practical way to afford protection against illegal price 
discrimination and at the same time maintain a free market. 

We find some comfort and hope, however, in the fact that now, for 
the first time in years, official opinion has crystallized into a general 
acceptance of the Capehart-Walter proposal. The Department of 
Commerce, the Department of Justice, the Federal Trade Commis- 
sion, the President’s Council of Economic Advisers, and the Attorney 
General’s committee in its recent report, have all rejected the 
Kefauver-Patman proposal and have accepted the Capehart-Walter 
proposal, 

It also should not be forgotten that both Houses of Congress passed 
S. 1008, a bill along the same lines as the Capehart-Walter proposal. 
You, Mr. Chairman, were one of the most effective champions of S. 
1008. Unfortunately, President Truman, after first indicating that 
S. 1008 was in accord with his program, later vetoed that bill for the 
ra I am advised, that confusion might follow its legislative 

istory. 

Tis ieee of Commerce, in his letter to the Senate Judiciary 
Committee on October 9, 1953, confirmed what I am now saying, that 
the Kefauver-Patman bill would “in effect prevent real competition.” 

The Federal Trade Commission, in its letter of June 16, 1953, to 
the chairman of the Senate Judiciary Committee, expressed the same 
opinion. 

The issues between the Capehart-Walter and the Kefauver-Patman 
bills have been exhaustively debated and repeatedly considered by all 
departments and agencies of the Government having jurisdiction over 
the subject for a period of over 5 years and all have now rejected the 
Kefauver proposal, All production and manufacturing industries, to 
my knowledge, favor the Capehart-Walter bill. 

In my opinion, the Capehart-Walter bill must be made law and the 
Kefauver-Patman proposal legislatively rejected if our economic 
system of free and open competition in all markets with equal acces- 
cibility to all markets is to be preserved. 

The CHatrman. Mr. Weir, I think it would be well if you would 
address a communication to the chairman of the subcommittee to 
which that Walter bill has been referred, namely, Congressman 
Walter. I hope you might do that. I think that should be done so 
that he can have an expression of your views on it. 

Mr. Weir. Yes, I will do that. 

One, if not the most important and controlling problem involved in 
this question of competition, is whether a seller may lawfully absorb 
freight from the aller mill to the purchaser’s plant to meet the 
equally low price of a competitor. I am sure that everyone agrees that 
this has sien to do with the now discarded basing-point pricing 
system, 
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Mr. McCuuxocu. Mr. Chairman, I would like to ask Mr. Weir 
a question now. 

This system which you advocate of permitting a seller to absorb 
freight would assist in decentralizing the industry, would it not? 
In other words, the fabricator located a considerable distance from a 
mill would not be at a disadvantage pricewise in comparison with the 
fabricator who was at or near the mill site, would he? 

Mr. Wer. Yes. But the changes in location, that is, new locations 
that may develop for new steel plants, will not be based on this factor. 

Mr. McCuttocu. That isn’t the point that I make, Mr. Weir. We 
as a policy in this cqmmittee are interested in decentralizing indus- 
try as much as is economically feasible and possible because of the 
danger in concentration of great industrial establishments at one spot 
in this atomic age. So, therefore, if a fabricator, regardless of where 
he is located, can buy steel delivered at the same price as a competitor, 
that will tend to accentuate decentralization, will it not? 

Mr. Wer. I don’t think so. 

Mr. McCutxocu. You don’t think it will? 

Mr. Werr. No. As I said before, the decentralization will come 
from the necessity in the steel industry of building new plants to 
furnish additional steel. This principle is an accepted thing within 
the industry. It has been carried on indefinitely, I mean the principle 
that an integrated steel plant must be free to sell any place in the 
United States and meet the competition that exists. 

Mr. McCutxocu. I understand that. Perhaps my question is not 
entirely clear. And I do not mean to infer that there is anything that 
is retarding the establishment of new steel mills as the population shift 
takes place. What I was trying to point out is that if steel is delivered 
to me at the same price as it is delivered to the X company, although 
the X company is within 15 miles of the plant, won't it encourage 
the establishment of fabricating plants all over the country? I don’t 
care to pursue the question, I just wanted your opinion on it. 

Mr. Wer. The fabricator, of course, would pick out any location 
he wants today and have the full and complete competition of every 
steel-producing company. He is not limited. 

Mr. McCctiocn. But if the steel producer is prohibited from 
quoting him a delivered price in competition with a steel producer 
that is closer to the steel mill, then doesn’t that result in centralization ? 

Mr. Wer. That is right. Of course, if that were done it would 
localize the district in which a steel plant could sell its products. And 
that is something that the industry has never subscribed to. A steel 
rlant, an integrated steel plant making a variety of products cannot 
be localized. It must have the opportunity of selling any place in 
competition. 

I mean, that is a fundamental thing. 

It is basic that an efficient businessman will try to buy his raw 
material at the lowest laid-down cost. Ifa distant seller is prohibited 
by law from meeting the lower laid-down cost of a nearby seller, as a 
matter of economic necessity, the buyer is compelled to do business 
with the seller located closest to his place of business. In this situa- 
tion, each seller has a virtual monopoly or price preference in the area 
around his plant in which the freight cost, plus his mill price, results 
in a lower delivery price than the total of the mill price and freight 
cost from any other mill. 
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Within that monopoly or price-preference areas the seller need be 
little concerned about competition from other sellers unless the cus- 
tomer is willing to pay a higher price for the privilege of doing busi- 
ness with the more distant competitor; and buyers in the area are 
limited, pricewise, to one source of supply unless they are willing 
for some reason other than laid-down cost, to pay a higher price to 
a more distant supplier, which they do not do. ; 

Consequently, competition is restricted; except, economists say, 
in the fringe areas marking the boundaries between the monopoly and 
price-preference areas. Since most large manufacturing plants are 
concentrated in a limited number of areas, these fringe areas, where 
competition would presumably exist, are generally in locations where 
there are no buyers. 

National Steel seeks no favored competitive position anywhere. It 
only asks fair and open competitive opportunity, nationwide, for all 
its plants irrespective of their location. Our experience has conclusive- 
ly proved that this is in our interest as well as in the national interest. 
Our industrial economy is too integrated nationwide to sectionalize 
it without grave consequences. 

The matter of absorbing freight to meet competition applies not 
only to steel. It applies to every commodity sold countrywide. Manu- 
facturing facilities have been built to meet the Nation’s demands not 
only for civilian use but also for national defense. The production of 
most manufacturers has far outgrown sectionalized consumer de- 
mands and, consequently, they could not support their present produc- 
tion capacities if confined to the demands of their mill areas only. 

We subscribe to the statement in the report that: 

It is our view that overall antitrust policy is served when sellers are free to 
meet competition in distant markets by quoting delivered prices to equalize the 
freight advantages of more favorably situated competitors. 

This supports the expressed views of the Department of Justice— 
under both Democratic and Republican administrations—the Federal 
Trade Commission, the Department of Commerce and the President’s 
Council of Economic Advisors. The courts have not held to the con- 
trary; in fact, the Department of Justice holds that the cases support 
freight absorption. 

One further observation needs to be made to correct the contention 
of some that freight absorption favors big business as against small 
business. This contention is factually untrue. 

If you prohibit the absorption of freight, you place the small and 
middle-sized producers at a serious competitive disadvantage with 
the big companies. Every big company with large financial resources 
can have plants at different locations in all large consuming areas and, 
in most instances, they can service large consumer demands from their 
own plants located near the customer and where freight charges are 
lower. Small companies not having as many plants in large consuming 
areas and not having equal resources to obtain same, are at a great 
disadvantage and are correspondingly limited in their opportunity 
to compete outside of their restricted mill areas. 

We have unlimited confidence in the future of the American eco- 
nomic system so long as it is based on the competitive system that 
made this Nation the greatest industrial nation in the history of the 
world. Vigorous ean by every seller for the business of every 
buyer is the only way by which we can preserve our economic system 
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and continue to grow, expand and prosper. In a competitive market 
there is no living salesman not aware of the fatality of being legally 
prohibited from or restricted impractically in meeting a lower price 
which a competitor is offering to his customers. 

In peace and in war, the steel industry has kept the country pro- 
vided with an ample supply of steel. In the last few years it has 
built its ingot capacity from 100 million to over 125 million tons annu- 
ally and I foresee a demand for 200 million tons annually in the not- 
too-distant future, even without a war. I am confident that industry 
will always meet national demands. But to meet the certain ever- 
increasing demands, the producers must be kept financially strong and 
productively skillful mnt up to date. Billions of dollars will be re- 
— to do this—for essential replacements and modernization and 

or increased capacities to supply growing consumer demands—and 
the wherewithal for this can only come from earnings and obtainable 
credits. Bank and market borrowings are only available to those who 
have a record of past successful and profitable operations. We have 
a national duty to keep the basic eel indbedtes sound and productive 
to supply not only growing peacetime civilian demands but also the 
emergency requirements of war and defense. The steel industry will 
do its part as it always has done. Will the Government do its part 
by affording the industry an opportunity of doing so by giving it the 
ss potentials to help itself ? 

The CHarrMan. Now, will you give us the benefit of your advice 
and your views on the proposal of Bethlehem to unite with Youngs- 
town. 

Mr. Weir. I will give you my own opinion. 

The CHarrMan. Yes. 

Mr. Weir. And this in no way applies to any particular case or any 
particular industry. This is a broad picture, as I see it. And I am 
glad to do this, Mr. Chairman. 

Through the constantly increasing requirements of the American 
consumer, business concerns are growing bigger, and will continue to 
do so. This is proven by the fact that at the end of 1945, just after 
the termination of the war, there were 43 concerns, each of which had 
total assets of a billion dollars or more. 

At the end of 1954 this number had grown to 70, an increase of 
about 64 percent in number in that period. 

Now, there is nothing wrong with business becoming bigger if 
natural, normal policies are followed, because then the opportunity for 
growth into larger size would apply to companies of intermediate 
size and small companies as well as to the big companies. This meth- 
od of growth maintains a natural balance. acu, if companies of 
considerable size and importance in any branch of industry are 
allowed to merge, forming a company of greater influence, there is no 
question in my mind but that the natural balance in that branch of 
industry is broken. 

To begin with, in considering the effect of a merger of this type, 
there is a reduction in the number of competitors which definitely does 
reduce competition. 

Beyond that the breaking of a normal balance opens the door, in 
fact may force additional mergers, to the point where the number of 
competitors is actively reduced, and the growth of moderate-sized 
small companies is interfered with. 
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In my opinion it is of great eapnninnee in our developing economy 
that opportunity forever exist for growth and development, that 
growth and development be assured to the intermediate-sized and 
small-sized businesses, with a continued growth in size of business as a 
whole. This factor of protection for the smaller man must be a matter 
of continued care and importance. I believe that mergers of this type 
| have mentioned would have a most restraining effect on maintaining 
normal internal economic growth. , 

Now, I believe that business size has reached the point where 
every proposed merger of the type I have in mind should have the 
most detailed investigation, and if the laws of the land are not suffi- 
ciently broad to cover this and prevent them merging when found 
improper, then necessary changes should be made in these laws to pro- 
hibit any development toward monopoly. 

I consider that we are entering a new period, and that this matter 
is of outstanding importance. As a new period, the development of 
demand in this country, based on increased population, is startling. 
For instance, we now have 165 million people in the country, and the 
estimate is, conservatively, that by the year 2000, which is only 45 years 
away, it will be practically doubled, a minimum of 300 million, and it 
may be 330 million, double the size of the country, in 45 years. 

Now, you can see what that means in the matter of demand, the 
necessity for increased production along all lines. In addition to that 
the world is growing, the demand in the world is developing. 

So we are facing a great increase in the demand and the necessity 
for increased production. 

The realization of what we are facing is new with us. In the 
steel industry we now have 125 million tons, and within 45 years, 
conservatively, we will have to increase that by a hundred million tons, 
that is, develop year by year over that. 

The Cuatrman. I take it, Mr. Weir, that you make a very sharp 
distinction between growth of a company and the ability of a small 
company to grow larger; that is, the difference between internal 
growth and external growth? 

Mr. Werr. Yes. 

The CHarrmMan. You allow internal growth, but you have grave 
questions and grave doubts as to the efficacy and the possible imping- 
ing upon the national interests by external growth, which means 
crowth by mergers. 

Mr. Wem. That is right. I am talking about mergers of size. 

The Cuarrman. I understand. And you also—I think wisely— 
take the position that if there are these mergers which, as you put it, 
create an abnormal imbalance in the economy, effort should be made 
most carefully to scrutinize that type of change, and if the law is in- 
adequate the law should be changed to meet the situation. ; 

Mr. Weir. Yes. 

The Cuarrman. I take it by inference, therefore—you don’t have 
to answer this if you don’t care to—where, for example, Bethlehem 
would unite with Youngstown, there would be the creation of an im- 
balance. This in turn would require companies like your own to find 
ways and means by which they could merge to meet the situation 
created by the merger of Youngstown and Bethlehem. 

Mr. Wer. Well, as I said, I don’t care to express an opinion on 
any particular case, because to my thinking it goes away beyond that. 
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It is a major problem that is facing us. And natural growth—I see 
nothing wreng with big business which will grow bigger. 

The Cuatrman. Is my conclusion, my inference, unfair? 

Mr. Wer. Well, it requires changed thinking. But as I say, I 
would like to make this final remark, that it is very evident that we 
are going to have bigger and bigger business. And there is nothing 
wrong with big business as long as it is the result of this internal 
growth, which doesn’t in any way change the balance, because if that 
system is followed out, the smaller man will grow. 

The Cuarrman. If a company in growing conducts itself properly 
and has a public interest in mind, do you think there ought to be any 
limitation on the growth of a company? 

Mr. Wetr. No, I do not, no, because it is a natural thing, as a country 
grows, a company has got to grow. 

The Cuarrman. In other words, as it grows it maintains that bal- 
ance that you spoke of ? 

Mr. Wer. That is right. And the smaller man still has the oppor- 
tunity to grow with it. And I think that that is a very important 
and vital thing in this country’s affairs, that the small man’s a 
tunities be protected, because out of small business many good things 
come. And I think that is the feeling of the majority of the people 
in this country. 

The CHarrman. Now, your company has been a leader in the idea 
of specializing in a particular product; you make steel, and you don’t 
go into the diversified manufacture of other products. 

Mr. Wer. Right. 

The Cuarrman. And that has resulted in a real advantage to your 
company, and you have gone strongly and steadily forward. Do you 
think there ought to be some legislation to prevent others from doing 
that which is contrary to what you are doing? 

Mr. Wetr. Well, I wouldn’t say it requires legislation. I think 
it is something that probably has got to be watched and checked if 
there is any evidence that that method interferes with competition. 

I mean, I just simply don’t believe in it as a matter of sound business, 
that is all. 

The Cuatrrman. Would you say that the steel companies entering 
into the fabrication business are entering into an unrelated industry 
in the sense that you have given us in your philosophy? 

Mr. Were. Well, I think that is something that has got to be pretty 
carefully investigated, too. When there is a movement in that direc- 
tion I think it is subject to investigation as to its effect on the economy. 

The Cuarrman. Any questions? 

Mr. Scorr. Mr. Chairman, I would just like to thank my fellow 
Pennsylvanian for giving us such a helpful statement. The chair- 
man commented that the last remarks you made on mergers were the 
most helpful comments we have. I wanted to say to you that I appre- 
ciate very much your comments. 

Mr. Were. Thank you very much. I feel most strongly about it, in 
view of the terrific growth that is facing this country. 

The Cuatrman. If you don’t mind, if you are not going to copy- 
right that statement, I am going to use it. 

Mr. Were. I don’t mind. That is my opinion, and I am glad to 
express it. 
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The Cuamman. There seems to be no questions. You appear to 
have won your case. I want to say that we are very grateful to you 
for taking this time out from your busy activities to come here and 
give us your views. You have been very helpful. 

Mr. Weir. Thank you, Mr. Chairman, and gentlemen, for having 


me here. 
The CHarrMAn. Prof. Milton Handler. 


STATEMENT OF PROF. MILTON HANDLER, COLUMBIA LAW SCHOOL, 
NEW YORK CITY 


The Cuarrman. I want to say that Mr. Handler is a very dear friend 
of mine, and has been over the years. He is a professor of Columbia 
University and a fine practitioner of law in the city of New York. 

Mr. Fine. He is also one of the most distinguished members of my 
law class. 

Mr. Scorr. I think Mr. Handler ought to have a copy of this tran- 
script sent to him. 

Mr. Hanpter. Thank you very much, Mr. Chairman. 

It is a great honor to appear before this committee. I have always 
cherished the recollection of my former appearances and the very fine 
and generous comments made by the committee on my testimony. 

My professional commitments have made it impossible for me to 
prepare a statement. But I have found in my prior testimony here 
that I was more helpful to the committee by submitting to questions 
than by reading a formal statement. 

So I present myself, members of the committee, today with the 
willingness to answer questions on any phase of the antitrust laws and 
any phase of the Attorney General’s committee report. 

Mr. Maerz. Professor Handler, do you find economic conditions 
based on antitrust policy to be different today from that of 15 years 
ago? 

Mr. Hanoter. I find them very substantially different. Six years 
ago I appeared before this committee to review with it the then status 
of antitrust in this country. 

I contrasted the conditions in 1949 with the conditions that existed 
in 1940, when I prepared the monograph for the Temporary National 
Economic Committee. 

I concentrated in that testimony on the substantive side of anti- 
trust, with some reference to its procedural aspects. In contrast with 
the conditions that had existed during the thirties, when the TNEC 
conducted its investigation, there had been a vast and almost revolu- 
tionary change in the doctrines of the antitrust laws as a result of the 
epoch-making decisions of the United States Supreme Court during 
the late thirties and during the entire decade of the forties. It was 
my conclusion that the law provided the enforcement officials with 
adequate tools to cope with the problems of collusion and monopoly, 
except in one area of antitrust, and that had to do with mergers. 

I am very happy to say that since my testimony—and I claim no 
credit for it, of course—under the sponsorship of your distinguished 
chairman of this committee, the Celler Antimerger Act was enacted 
by the Congress, so that that area has been corrected by the new 
legislation. 
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Now, with the Celler Act, and with the changes in antitrust doc- 
trine effected by the United States Supreme Court, I repeat that the 
enforcement officials have the tools to do the job. 

They need two things. They need money, which comes from appro- 
priations, and which they then can translate into manpower. The 
other thing that is needed is the operation of this committee as a 
watchdog committee to keep a constant eye on the operations of the 
economy, on the impact of antitrust on the economy, on the adminis- 
tration of the antitrust laws by the Department of Justice, and the 
Federal Trade Commission, and through those dual efforts, of ade- 
quate appropriation so that the executive branch of the Government 
can enforce these laws, and through the efforts of the congressional 
committees interested in the subject, I believe that we can realize the 
truits of our antitrust policies. 

Mr. Maerz. Professor, do you feel that there has been adequate 
enforcement of the Celler Antimerger Act by the Department of Jus- 
tice and the Federal Trade Commission ? 

Mr. Hanpuer. That isa very difficult question to answer. One mem- 
ber of our committee stated in a dissent that he thought there had been 
a failure of enforcement. I felt that I could not join in that kind of 
a criticism, because we did not have the facts. We knew that the 
Department had under investigation many mergers. We knew that 
the Federal Trade Commission was making an intensive study of 
mergers. We knew that the Commission had started some cases, 
notably the one resulting in its very important decision in Pillsbury. 

The Department of Justice, as this committee knows, has rejected 
some mergers publicly and has instituted suit involving the Schenley 
and Park & Tilford acquisition, the General Shoes series of acquisi- 
tions, and the Hilton-Statler merger. 

Now, I think it would be unfair for someone on the outside to say 
that there has been a failure of enforcement without knowing the facts. 
That is something that this committee can ascertain both from the 
Federal Trade Commission and from the Department of Justice, and 
then reach its own conclusions. 

Mr. Maerz. Let me ask you this. Are you disturbed by the pres- 
ent wave of mergers, first in the industry field, and second in the bank- 
ing field? 

Mr. Hanover. I will take the latter first, if I may. I am in full 
accord with the views of the chairman as embodied in the legislation 
which he is now sponsoring. I can see no reason, either in logic or 
in human experience, for differentiating in the standard of legality 
and the coverage of laws based upon whether the merger occurs in 
industry proper or occurs in the field of banking. The same reasons 
of policy which require competition in all of industry apply equally 
well to banking. 

The same loophole which precluded the effective enforcement of sec- 
tion 7 of the Clayton Act in the case of industry now applies in the 
case of banking, and the present statutes, as this committee is fully 
aware, are limited to stock as contrasted with asset acquisitions. 

I think that it is most important that we have the same standard and 
the same coverage in the case of banking. 

With respect to your other question, I have seen as yet only the sum- 
mary of the Federal Trade Commission report. I have not yet had a 
chance to read it—indeed, I haven’t as yet received my copy of the 
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full commission report. I suggested in my testimony before che Kil- 
gore committee about 3 weeks ago—and I would like to repeat the 
suggestion here—that the most important task before both commit- 
tees is to consider this entire problem of mergers, to review where 
we now stand. 

I repeat what I said in the beginning, we cannot make progress in 
the attainment of our antitrust goals unless the legislative branch of 
the Government plays an instrumental part, together with the execu- 
tive and judicial branches. 

There is a role for the legislative branch of the Government separate 
and apart from the enactment of legislation. And that is the role 
which this committee is so distinguishedly discharging, namely, con- 
stantly to maintain an inventory on what we are doing, what we have 
accomplished in the antitrust field. 

The Celler bill has now been on the books for approximately 5 years. 
It seems to me that this is a good time to take a fresh look at it. Was 
the bill properly drafted? Does it embody a sound policy? Have we 
achieved that which we set out to accomplish? How has the measure 
been enforced? What has been its impact upon the economy? Does 
it need any changes? And those changes can be of a dual nature, they 
can be changes consistent with its philosophy or inconsistent with its 
philosophy. 

And I believe—and I know the chairman, and I know his distin- 
guished record in the Congress—the mere fact that he is the author of 
a bill would not preclude him from taking a fresh look at the legisla- 
tion to see whether it is operating in the public interest. 

Now I have no hesitancy in saying that so far as I am concerned I 


advocated the enactment of the legislation 5 years ago, and I have no 
doubt that it is a beneficent piece of legislation. But I believe it is 
the duty of a congressional committee to take a fresh look at every bit 
of legislation, with no holds barred, because the — interest of 


today is not necessarily the public interest of yesterday. 

Mr. Materz. Professor Handler, do you feel that it would be de- 
sirable for the Congress to amend the Celler Act so as to require ad- 
vance appre val of the larger industrial and bank mergers by a Federal 
agency / 

Mr. Hanoter. In my TNEC study I advocated the advance scrutiny 
of all mergers. When I had the honor of appearing before this com- 
mittee in 1949 again I endorsed that view. I endorse it today. I 
limited it, of course, to what you say are the larger mergers. I think 
it would be an administrative headache for the Government to have 
to review all mergers no matter how small they may be. 

The Cuatrman. What do you think about the legislation that has 
been proposed, that the Attorney General or the Federal Trade Com- 
mission both be advised or notified in the event of a merger where one 
of the participating companies has assets of a million dollars or more. 

Mr. Hanoter. I would have no objection to it, Mr. Chairman. I 
think as a matter of fact the Department and the Federal Trade Com- 
mission learn about these mergers almost immediately, except in the 
eases of those which are so small in dimension that they do not get into 
the newspapers. But if it is a merger of any considerable size, it 
would get into the financial pages of the papers, and the Department 
and the Commission would learn about it. 
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But I see no reason why the information should not be disclosed 
to them immediately so that they don’t have to waste their time search- 
ing the newspapers to get that information which they ought to have 
as a matter of public interest. I think that your million-dollar figure 
may be much too low. As we gear ourselves into a changed period 
and consider the problem of penalty, what was adequate in 1890 
might not be adequate today. And also we have to realize that a 
million dollars, which seemed to be a very large sum of money 50 or 
60 years ago, is of dwindling importance in the economy of the middle 
of the 20th century. 

So I think that the figure might be somewhat larger. 

The Cuatrrman. What would you suggest? 

Mr. Hanpter. That is difficult, because one need not be an expert 
to determine whether the amount should be a million or 5 million. 
I would suggest this, Mr. Chairman, that the Federal Trade Com- 
mission has now examined, I think, some 1,773 mergers. On the 
basis of that examination they would have a pretty clear idea which 
are the minimal and peripheral ones which would require no atten- 
tion by the Government agencies and which are the ones that really 
cause them concern. I think they could help you draw that dividing 
line. 

I feel strongly that a million dollars is too low, but I wouldn’t 
have any real judgment as to what the figure should be. But I am 
sure that the Chairman of the Commission, who is going to testify 
tomorrow on the basis of the study they have made, should be able 
to advise us as to whether it should be 5, 10, 15, or even 20 million. 

The Cuarrman. Do you think where one of the participating com- 
panies to a merger has assets of, say, 10 or 15 million dollars, or some 
figure, that there should be as a condition to the consummation of the 
merger, approval by the Federal Trade Commission or the Attorney 
General 

Mr. Hanoter. This is one of the fields where I think advance 
opinions can be rendered consistent with the public interest. And 
I believe that the best way of dealing with the problem of indus- 
trial Rana is to put your lock on the stable before the horse 
is stolen. 

I think we could avoid all the difficulties of divestiture, dissolution, 
and unscrambling the eggs if we have advance approval of mergers 
of large dimensions. 

The CHarrmMan. But you wouldn’t make it a condition that an 
approval be obtained ? 

Mr. Hanpter. I would. 

The CuHairman. You would make it that? 

Mr. Hanpter. I would in the case of large integrations. 

The CuatrMan. I see. I didn’t understand you. But the amount 
of the assets you would like to leave for further study and consider- 
ation ? 

Mr. Hanouer. Yes. 

The Cuairman. But the principle you would endorse? 

Mr. Hanoter. Precisely. You have a mine of information when 
you study 1,773 mergers; you know their relative size and you know 
what their effect has been upon the economy. I think you are in a 
pretty good position to decide what size should be exempted from 
either of these proposals, 
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The Cuarmman. We have had opposition to that thought in this 
sense. If we put a brake upon future mergers, namely, the procuring 
as a condition precedent the consent of one of the constituted au- 
thorities like the Federal Trade Commission, then large entities would 
have a very decided advantage over their competitors. ' 

Take, for example, United States Steel, which has a very dominant 
position in the steel industry. If its competitors could not grow 
bigger by merger and have to grow larger only by the slow process 
of internal growth, then we assure that dominance of United States 
Steel and prevent its competitors from reaching its level either in 
production or profits or expansion. What did you think of that? 

Mr. Hanpter. Well, I think that is a separate question from the one 
that you have asked concerning advance approvals. That has to 
do—your last question has to do with the measuring stick, the rule, 
the standard, by which the legality of the mergers is to be determined. 
The other is a procedural matter; how should the merger process be 
permitted, shall we scrutinize it in advance or shall we attack it after 
consummation ? 

With regard to the procedural aspect of this thing, I should like to 
make one point emphatic, and state this with all the earnestness that 
I can command. 

I recall having read that the Federal Trade Commission was able, 
out of its appropriation, to allocate about $50,000 per annum for the 
administration of the Celler Act. I may be wrong on my dollars but 
it was, in any event, a rather minute sum of money. 

Now, it would be most unfair to American business, and I think 
definitely against the interest of the American people, to require 
advance approval and then starve the administrative body; that is, 
to exercise this power—because that would mean that you would stop 
the whole process of merger and you could never get an approval. 

There are many mergers that are important and that have to be 
consummated rapidly. And if they can’t be completed rapidly there 
will be very great economic loss. 

So it seems to me that it would be most unfair for Congress to enact 
any such legislation unless it simultaneously saw to it that the admin- 
istrative bodies, whether it be the Commission or the Department of 
Justice, received adequate sums of money for the administration of 
the new statute. 

Now, with respect to your other point, Mr. Chairman, I believe 
from my knowledge of the legislative history that one of the reasons 
why this committee left the standards of amended section 7 as broad, 
and, shall I say, as flexible, and perhaps even as vague as they are, 
was to permit of discretion on the part of enforcement officials and 
the courts in applying this statute to the merger process. 

The CHarrmMan. I don’t agree with you on that. There I am in 
emphatic discord. But I will ask for comment later. You may con- 
tinue with your thought. 

Mr. Hanpter. You have to take into consideration when you pass 
upon a merger the competitive picture of the entire industry. And 
if the merger is necessary in order to permit the constituent companies 
to compete in an industry in which there are large units, then it seems 
to me that the rule of reason which is built into amended section 7 
would require both administratively and judicially that the merger 
be permitted, not as an inflexible rule admitting of an exception, 

63478—55—pt. 326 
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but merely as a malleable rule by which you adapt your standards in 
each case. 

I simply say that it is a factor to be taken into account, not a con- 
trolling factor. 

Now, the reverse side of the coin is Pillsbury, where the Commis- 
sion said that in determining the legality of a merger, it has to take 
into account the trend in the milling field toward oligopoly. 

Taking that into account, it reached the conclusion that the exam- 
iner had not given adequate weight to all the testimony, and it 
reversed. 

So I say that under the statute, as it now stands, all of these factors 
should be taken into account. The chairman will recall that his bill 
was preceded by the Kefauver bill, when the Senator was a Member 
of Congress. The Kefauver bill specified in about six paragraphs 
various factors to be taken into consideration in determining the 
legality of a merger. 

That bill made no progress in the Congress and was supplanted by 
the present Celler Act, which does not deal with the details but deals 
with a general standard. 

The Cuatrman., I, naturally, worked on my own bill, and worked 
for many years before we could get any action on it. And these de- 
tailed criteria were left out for the very reason that I wanted—and the 
committee and the Congress agreed with me—that there should be 
flexibility in the application of the Celler Antimerger Act. 

If you read the report accompanying the bill, you will find nothing 
therein which advocates an expanded rule of reason. The purpose 
was to have a per se approach in interpretations. If there was a sub- 
stantial—that is, a quantitative—lessening of competition in that in- 
dustry in any section of the country, it has to be ipso facto a violation. 
All the debates indicate that. 

I find the Federal Trade Commission reading into that act some- 
thing which was never intended—I certainly didn’t intend it—and 
the mere fact that we deliberately left out those provisions that you 
speak of as detailed criteria is the best argument that I know of that 
the Celler Antimerger Act was not to be given an expanded rule of 
reason approach in interpretation. 

Mr. Hanpter. Mr. Chairman, I couldn’t disagree with you more. 
Of course, my disagreement will always be in a very friendly fashion. 
And I believe that I could persuade you that in this case, so contrary 
to everything that you have ever done in your life, you are in error. 

Let me try. I know that it is a very difficult obligation for one 
voluntarily to assume to establish that the distinguished chairman of 
this committee, the author of a measure, is wrong in the interpretation 
he puts upon it, but I will try, if Imay. 

No. 1, the legislative history indicates very clearly that this com- 
mittee and its counterpart in the Senate did not intend the Sherman 
Act rules to apply to mergers. It also said very distinctly and very 
definitely that it did not intend to inhibit all mergers. It said that it 
was adopting a new standard. It said that the standards should be 
stricter than the standards of the Sherman Act. 

Nobody, at the time this bill was enacted, knew what the standards 
of the Sherman Act were, because they had been so elusive and so 
vague and there had been such oscillations in the opinions of the 
Supreme Court. 
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So that, in effect, this committee said, “The old standard is X, X 
being the unknown; the new standard is Y, but Y is likewise the 
unknown.” 

Now, if you were not inhibiting all mergers, if you were permitting 
some mergers and prohibiting others, you can’t possibly have an auto- 
matic mechanical rule. Saying that the test is a substantial lessening 
of competition in any section of the country is not providing any defi- 
nite yardstick ; it is simply providing a guide. 

Now, Mr. Chairman, in the Standard Oil of California case the 
decision declaring the exclusive dealing arrangement unlawful under 
section 3 of the Clayton Act 

The Caarrman. That was a per se interpretation ? 

Mr. Hanpier. Yes; it was a per se interpretation. 

The CuarrmMan. By the Supreme Court ? 

Mr. Hanoter. Yes. 

But I want to point out to you that this committee and the Con- 
gress never adopted it as a rule to control mergers, and I will tell you 
why. 

The Cuatrman. No. But you said, I think, that the Sherman Act 
and its interpretation had been passed upon by the Supreme Court 
as to the interpretation as to whether it should be per se or a rule of 
reason. But they have a case in section 3 where it was per se. 

Mr. Hanpter. I want to explain that. 

If this committee had intended, or if the Congress had intended, to 
apply the interpretation of Standard Oil of California to mergers, 
it would have been a very simple thing to have said so. But it never 
said so. It referred to the Standard Oil of California in its report on 
a collateral minor issue. It never referred to it on the key question 
as to what was to be the criterion governing the legality of mergers. 

Now, Mr. Chairman, Standard Oil of California prohibited under 
section 3 of the Clayton Act, so far as tires and batteries were con- 
cerned, 2 percent of the business done in the California market. I 
submit that if this committee had gone to the Congress of the United 
States and said that it was prohibiting mergers involving 2 percent of 
an industry, this measure never would have been enacted, because the 
Congress never would have adopted a rule that 2 percent mergers were 
to be inhibited. 

Mr. Maerz. Professor Handler, didn’t the legislative history of the 
Celler bill indicate that section 7 of the Clayton Act was to be ad- 
ministered in accordance with the Court’s interpretation of section 3 ? 

Mr. Hanpier. Yes; it said that. And that is a sword that cuts both 
ways. 

If I were to argue for a strict interpretation of the amended section 
7, I would never use that sentence in the report, and I will tell you 
why— 

_ Because that sentence in the report takes you to two places in the 
Clayton Act; it takes you to section 2 and it takes you to section 3, 
because both in section 2 and section 3 you have the identical language 
adopted in the amended section 7; suhstantial lessening of competition. 

Now, the Congress in the Robinson-Patman Act found the language 
“substantially lessening competition” to be inadequate, and had it sup- 
plemented with the Patman standard of injuring and preventing com- 
petition. 
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When you say that you are going to read this statute the way the 
same language was read in the Clayton Act, you bring yourself back 
to section 2, and that gives us a hopelessly inadequate standard for in- 
terpreting this statute. 

Now, the committee report and the records of this committee will 
establish this as a fact. The committee report which contains that 
language was written by this committee before the United States 
Supreme Court decided the Standard Oil of California case, and 
obviously it could not have been written to refer to a decision not yet 
rendered. 

Hence, when you read that sentence in the record and say that is 
should be interpreted the way the language was interpreted in the 
other parts of the Clayton Act, you then are suggesting that you in- 
terpret it the way section 2 was interpreted, which the Congress found 
to be an inadequate interpretation, and hence enacted the Robinson- 
Patman law. 

The Cuarrman. This is what I ask from a practical standpoint : 

If we are going to adopt an expanded rule-of-reason approach—and 
1 think Mr. Howrey has used the term “rule of reason approach”—you 
are going to chip away all the worthwhileness of the Celler Anti- 
merger Act. 

Mr. Hanpter. I don’t agree with that at all, Mr. Chairman. 

The Cuarrman. And it is going to take, in addition, interminable 
lengths of time to determine the cases brought. The Pillsbury case 
is an illustration. It is going to take God knows how many years 
before we get a final decision. I am afraid we won’t have very much 
left to the Celler Antimerger Act. 

Mr. Hanpter. I must respectfully disagree with you, Mr. Chair- 
man. If you apply a rule that all mergers are forbidden by the Celler 
Act 

The Cuatrman. Not all mergers, only where there is a substantial 
quantity of competition eliminated. 

Mr. Hanover. The statute says “a substantial lessening of competi- 
tion,” it doesn’t say “a substantial quantity of competition.” at 
is quantitative. If you attempt the quantitative test, you then have 
to determine how much quantity. Your statute does not state what 
the quantity should be. That calls for a rule of reason. 

Now, if the courts and the Commission 

The Cuatrman. That does; that calls for a rule of reason. 

Mr. Hanpier. That calls for a rule of reason. How much? 

The Cuarrman. That is right. 

Mr. Hanopter. Now, if the courts and the Commission say that 2 
percent is forbidden, then it seems to me that the American people 
would rise up on their hind legs and the Celler Act would be repealed. 

The CHarrman, It all depends upon what 2 percent would mean 
in a given area. I don’t know. 

Mr. Hanpter. Two percent in any area. 

The Cuarman. If it was 2 percent in the case of steel, for exam- 
le 
, Mr. Hanpter. You would then have the smallest company in the 
steel industry. 

The CHarrman. If you have a 2-percent accretion to 2 companies 
that are united, 2 percent being 2 percent of the entire capacity of 
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steel, that may make a considerable difference in a particular section 
of the country. 

Mr. Hanopter. I am saying 2 percent in that section. If you get 
2 textile mills each having 1 percent, and you combine the 2, and you 
say that 2 percent is a quantitatively substantial amount, you then 
take a position which I don’t believe can be sustained. The American 
people wouldn’t tolerate it and Congress would be besieged with re- 
quests for changes in the law. 

You have to have a rule of reason in determining how much. 

The CHartrman. I didn’t take that position. I admit if you used 
the term “rule of reason,” that that rule of reason should be applied 
as to whether or not there is a substantial lessening. But the appli- 
cation of the rule-of-reason approach, as Mr. Howrey gives it to us, 
and as I gather from his testimony, extends far beyond that. 

Mr. Hanoter. I would like to talk about this quantitative substan- 
tiality, because I feel very strongly about it. 
Mr. Maerz. May I ask you a question ? 

First, you said that the House Judiciary report was issued before 
the decision on the Standards Stations case? 

Mr. Hanoter. No; I said the report was written before the deci- 
sion in the Standards Stations came down. I state that from personal 
knowledge, because I saw the text of the report ; the chairman showed 
me the text of the committee report before the decision of the United 
States Supreme Court. And this sentence to which you referred was 
contained in that report. 

Mr. Materz. Let me read this sentence, if I may. 

Incidentally, the report was released after the Supreme Court deci- 
sion in the Standard Stations. 

Mr. Hanover. Naturally. 

Mr. Materz. And the report was written after Judge Yankwich’s 
decision in Standard Stations; is that not correct ? 

Mr. Hanoter. Yes. 

But there was no reference to Judge Yankwich’s opinion, because 
nobody pays any attention to the decisions of the district judges on 
such questions until they come up to the Supreme Court. 

Mr. Matrrz. Is it not a fact that the House Judiciary report was 
written after the Supreme Court decision on International Salt ? 

Mr. Hanoter. It was. 

Mr. Maerz. Let me read you this language, Mr. Handler, from 
this Judiciary report: 

These two tests of illegality are intended to be similar to those which the 
courts have applied in administering the same language as used in other sections 
of the Clayton Act. 

That is the sentence to which you refer ? 

Mr. Hanopter. I would suggest that you then immediately read on 
where this committee refers to the International Shoe case, where the 
International Shoe case gave an interpretation of section 7 before the 
amendment which has no relationship whatsoever to a quantitative 
substantiality rule, and this committee referred to International Shoe 
with approval in its report. 

Mr. Matetz. May I read on: 


Thus it would be unnecessary for the Government— 
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this directly follows the sentence that I first quoted— 


Thus it would be unnecessary for the Government to speculate as to what is 
in the back of the minds of those who promote a merger or to prove that the 
acquiring firm had engaged in acts which are considered to be unethical or 
predatory, or to show that as a result of a merger the acquiring firm had already 
obtained such a degree of control that it possessed the policy to fix the prices to 
destroy trade— 
et cetera. 

Mr. Hanpter. I agree entirely with that. I agree with every word 
in that passage, but it has nothing whatever to do with a quantitative 
substantiality rule. 

Mr. Maerz. That is correct. 

Let me ask you this: 

In what respect do the standards applied by the Federal Trade 
Commission in the Pillsbury case differ from the standard that would 
be applied in a Sherman Act case? 

Mr. Hanpuer. They differ radically. 

Mr. Maerz. Would you explain in what respects the standards do 
differ ? 

Mr. Hanoter. Yes, I shall. 

There have been 3 standards used in the Sherman Act cases: one 
has been the existence of monopoly power, with emphasis—one has 
been the abuse of monopoly power, the improper exercise of a monop- 
oly position; that has been one standard used in the Sherman Act 
cases. 

The other has been the determination of whether the merged com- 
panies are surrounded by vigorous and effective competition, what I 
have called in my writings the “concentric circle” test. You treat 
the merged companies as the inner circle, and you determine legality 
by scrutinizing whether the merged companies are completely sur- 
rounded by effective, vigorous competition. 

That is another standard that was used in the Sherman Act liti- 
gation. 

The third standard employed in the railroad cases was that if you 
combine two extremely large business units, the fusion would violate 
section 1 of the Sherman Act and be treated as a restraint of trade. 

Mr. Materz. As I remember, that is a direct quote from your Co- 
lumbia Law Review article on the subject. 

Mr. Hanoter. Right. 

Now, in the legislative history of the Celler Act, initially the Fed- 
eral Trade Commission wanted legislation which only filled the gap in 
the prior law in respect to asset acquisitions. 

Over the years I said that that legislation was inadequate because if 
you didn’t change the standard, you wouldn’t accomplish very much. 
To show you the confusion that existed at the time, the committee 
report of this House quotes with approval the report of a committee 
of the Bar Association of New York, of which I was then the chair- 
man. 

I am glad to have the opportunity now to state that our committee 
thought at the time we submitted our comments on this bill to this 
committee that we were dealing only with a statute which filled in 
the gap of asset acquisition, and which did not change the standard 
of legality. 
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But we have learned since that we were in error. The committee 
report of this committee does not give any clues as to what the stand- 
“ of legality should be other than tos say that it should be more strict 

han the Sherman Act. 

Now, you can draw circles, you can draw many circles, and I say 
er aphically that the circle which has to be drawn under this statute 
is a smaller circle than the circle that is drawn under the Sherman 
Act. But how much smaller, this committee never indicated, and 
therefore it has been left to the Commission and to the courts to 
determine. 

Now, I feel very strongly, Mr. Chairman, that if this committee 
feels that the Celler Act requires clarification and should specify where 
the dividing line is to be drawn, then new legislation ought to be 
enacted. 

I personally feel that this is a matter that can be trusted to the 
sound discretion of the courts. And I favor the qualitative rather 
than the quantitative substantiality doctrine. 

Mr. Maerz. May I ask you this: 

Are you familiar with ‘the position taken by the Federal Trade 
Commission staff in the Pillsbury case, with regard to interpretation 
of the Celler Antimerger Act ? 

Mr. Hanpuer. By that you mean the briefs that they submitted ? 

Mr. Materz. Yes. 

Mr. Hanpter. I have never seen those briefs. 

Mr. Matetz. May I suggest that the staff took the position that the 
Celler Anti-Merger Act was to be administered in accordance with 
the Court’s interpretations of section 3 of the Clayton Act. In other 
words, the staff argued before the Commission that the per se rule 
should apply with respect to the Celler Antitrust Act. 

Mr. Hanoter. A position with which I disagree. 

The Cuatrman. Let me read you from the Federal Trade Commis- 
sion Report on Corporate Mergers and Acquisitions, issued May 20, 
1955. Iam reading from page 163: 

There are two opposite methods of approaching this problem. 

Under the first method, section 7 tests of the consequences of a merger would 
be identical with Section 3 tests. Advocates of this view give strong emphasis 
to the Standard Stations decision, in which the United States Supreme Court 
held that an exclusive dealing contract might result in a substantial lessening 
of competition if competition were foreclosed “in a substantial share of the line 
of commerce affected.” Sales under the contracts in question had amounted 
to some $65 million during 1947, and such sales had accounted for 6.7 percent 
of sales of the relevant products in the relevant market. The Court refused to 
consider other market facts adduced by the defendant to show whether sales of 
other companies had increased, whether alternative arrangements were available 
to dealers, or whether potential newcomers in the industry would be aided or 
hindered by the contracts. The Court also considered irrelevant any showing 
of the possible economic advantage of the contracts for buyers or sellers. 

Under the second method, section 7 tests of the probable consequences of a 
inerger would depend on a study of all relevant facts concerning the character 
of competition in the markets affected. Excessive insistence on determination of 
all facts bearing upon a conclusion as to the consequences of a merger could, 
however, make it impossible for the Clayton Act to be used in time to prevent 
a substantial lessening of competition. 

That second method that they advert to when they speak of making 
it impossible for any efficacy to ‘be derived from the Celler Antimerger 
Act, to me, is a very, very cogent argument. 
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Mr. Hanopier. I don’t believe that that is the view that is taken 
by the Attorney General’s committee as to the proper interpretation. 

The CHatmrman. I know; I am reading from the Federal Trade 
Commission report. 

Mr. Hanouer. I don’t believe that that is the view that we take, 
and it certainly isn’t my view. It construes the Celler Act in such a 
way as to make impossible the accomplishment of its purposes. 

1 have stated publicly in lectures that I have delivered and in papers 
that I have written that Standard Oil of California is a mischievous 
precedent in the very field in which it is applied, namely, exclusive 
dealing arrangements. I believe the Court made a very serious error. 
I have no quarrel with the decision on its facts, I am merely talking 
about the reasoning outlined in the opinion of the Court. 

Exclusive dealing arrangements are in the widest use in the Ameri- 
can economy, and they serve a very useful purpose. I know, without 
being personal, Mr. Chairman, that many of the clients of your office, 
as many of the clients of my office, market their goods under exclusive 
dealing arrangements. And these are arangements that are made by 
small companies, as well as large companies. 

I am very familiar with the enactment of section 3 of the Clayton 
Act, with the debates that preceded its enactment in 1914, and with the 
literature prior to 1914, and with the literature afterwards. 

Prior to 1914, exclusive dealing contracts had been upheld as not 
violative of the Sherman Act. Prior to 1890 they had been sustained 
as within the rule of reason of the common law. 

The whole body of authority sustained exclusive dealing arrange- 
ments save where they had a monopolistic effect. 


Now, Congress came along and enacted section 3 because of the prior 
court decisions which exempted exclusive dealing arrangements from 
the Sherman Act, no matter how serious their anticompetitive effects 
might be. And it adopted this legislative standard of substantially 
Jessening competition. Now, what does that legislative standard mean 
in the case of exclusive dealing arrangements! Take a concrete case. 
There are 250 jobbers in New York City handling a peace item. 


I get one of the 250 jobbers to handle my product exclusively, so that 
he concentrates on its distribution. 

Have I hurt any other competing seller; have I hurt any buyer? 
There are 249 other jobbers available to my competitors. 

Now, the test is not whether the seller is in a dominant position, 
the test is not the quantitative substantiality of commerce affected, 
because I might do a volume of a hundred million dollars worth of 
business in New York City, which is a substantial volume of business. 
It is no different whether I have one man distributing or whether I 
distribute it myself; that has absolutely no impact on the competitive 
texture of the market. 

I am not hurting any other competitor, because they have 249 other 
jobbers to go to. 

Now, I do hurt competitors when I take the leading retail outlets 
and I tie them up under exclusive dealing arrangements so that my 
competitors have no access to the market. The litigation against In- 
ternational Harvester, the antitrust litigation, discloses that Interna- 
tional Harvester went into each small agricultural area and tied up 
the only outlet with an exclusive dealing arrangement. That meant 
that its competitors could not market their products. 
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That is what section 3 was intended to do, not quantitative substan- 
tiality ; quantitative substantiality as Mr. Weir properly pointed out 
in his testimony today, bigness, is meaningless without regard to the 
industry in which bigness exists. 

This is a big country, it is a big Government, it is a growing coun- 
try. And, as Mr. Weir indicated, the economy is likely to double, just 
as the population doubles, by the end of this century. 

And in that kind of an economy you need bigness, in this kind of 
« world you need bigness. That doesn’t mean that we should have 
monopoly. As I say 

The Cuarrman. Permit me to ascend the Olympian heights for a 
moment. 

Mr. Weir said that he believed—and he was firm in that conviction, 
because he gave emphasis to it—that we should grow, but the growth 
should be internal and shouldn’t be by mergers. And the Celler Act 
is applicable to external growth. 

Mr. Hanoter. Mr. Chairman, you have stated previously and today 
that you are not opposed to all mergers. 

The Cuatrman. That is right. 

Mr. Hanpter. My position is exactly the same. I don’t know what 
Mr. Weir’s position is, whether he is opposed to all mergers. I don’t 
know whether we could live under such a regime. The whole law 
of restraint of trade emanates, if you go all the way back to 15th 
century law in England, it all emanates from the sale of a going busi- 
ness, and with its appurtenant goodwill. 

To whom can you sell a going business? The market is generally 
limited to people already in that field. 

The CuHairmAn. Would you be interested in the views of the Chief 
of the Antimerger Section of the Department of Justice? Let me 
read you what Mr. Jacobs said: 

At what point should a large shoe manufacturer, let us say, be prevented from 
purchasing additional retail outlets when, with each additional purchase, he 
is reducing the number of customers available to small shoe manufacturers who 
are unable to acquire their own retail outlets? At what point should the In- 
cipiency Doctrine of the Clayton Act be invoked in such a situation? 

I suggest that this might require the application of the substantial market 
test of the Standard Oil and International Salt cases. In Standard Oil, the 
Supreme Court said that the language “substantially lessening competition” 
as used in section 3 of the Clayton Act has a quantitative rather than a relative 
meaning, and if a competitor by virtue of exclusive dealing arrangements is fore- 
closed trom a market that is quantitatively substantial, the requirements of the 
Statutes have been met and the law transgressed. In the Salt case the appellant 
leased machines for the utilization of salt products and required that lessees 
of the machines use only the appellant’s salt in them. The amount of salt sold 
under those arrangements was about one-half million dollars in a year. There 
was no indication how substantial this half million was in comparison with 
the total amount of the salt sold in the industry. 

I know it is said that the same language, although used in both sections 3 and 
‘, may nevertheless require different tests. In this connection, however, the 
House report states that the tests substantially lessening competition or tend- 
Ing to create a monopoly, as used in section 7, are intended to be similar to 
those which the courts have applied in interpreting the same language as used 
in other sections of the Clayton Act. And in the Standard Oil and Salt cases, 
the Court was, of course, interpreting the same language in section 3 of the 
Clayton Act. 


And that is a man who has been handling antimerger cases. 
Mr. Hanoter. I disagree with Mr. Jacobs with all respect. I have 
had some dealings with him. And I would like to call this commit- 
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tee’s attention to the fact that the views that he states in the passage 
you read—and I believe they are the views he expressed in a speech 
he made in New York—were rejected by all the Department of Justice 
representatives or the Attorney General’s Committee. 

The committee takes a different point of view. One of the cochair- 
men of the committee was the head of the Antitrust Division, and 
there was liaison with the Department of Justice. And the Justice 
officials higher than Mr. Jacobs—and I think equally learned—have 
interpreted the statute differently. 

Mr. Chairman, I wonder whether I couldn’t say a few words about 
the Attorney General— 

The Cuarrman. Before you leave this, I think Judge Barnes made 
a statement on the view expressed by counsel, and I wanted to ask 
you about it. 

Mr. Matetz. I don’t have the speech before me; we have it down- 
stairs—the speech that Judge Barnes addressed to the members of 
the Northwestern Law School on May 10 of this year. 

In that speech he said that section 7 of the Clayton Act was to be 
administered by the same criterion as section 3 of the Clayton Act has 
been administered. So it would seem on the basis of that speech that 
Judge Barnes was adopting the viewpoint of Mr. Jacobs. 

Mr. Hanpter. Well, if Judge Barnes has made that statement—and 
I haven’t seen it—and, of course, I accept cheerfully what you say— 
all I can comment about it is that Judge Barnes hes diametrically 
changed his views. 

He was the chairman of our committee. Our committee takes a 
diametrically opposite point of view. Judge Barnes never in our 
deliberations took a contrary view, and to the best of my knowledge 
he signed the entire report, including that part of it. He never dis- 
sented from our discussion of section 3 in the report of our discussion 
of section 7. 

The Cuarrman. There was a work force working on this, wasn’t 
there ? 

Mr. Hanpter. Work forces on all of these. 

But the final report repudiates the interpretation of section 3 by 
the Supreme Court in Standard Stations as far as section 3 is con- 
cerned, and it also repudiates the interpretation of Standard of Cali- 
fornia as a criterion of section 7. 

With both of those views all the Department of Justice representa- 
tives, to the best of my knowledge, concurred. 

The CHarrman. How many members were on the work force that 
originated that theory? 

Mr. Hanpter. Which work force? 

The CuarmmMan. That you divided the subcommittee into—— 

Mr. Hanpter. There were different task forces, one on section 3, 
which reached that conclusion, and then one on mergers, which reached 
the same conclusion, and then the full committee—— 

The CuarrmMan. How many members of the full committee were on 
that task force that interpreted mergers? 

Mr. Hanon ter. I couldn't say how many there were. 

The CuarrMan. Seven or eight ? 

Mr. Hanpter. There may have been. 

The CHarrMan. Were you a member? 

Mr. Hanoter. No. 
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The merger problem was originally dealt with by the force of which 
I was a member that dealt with the first chapter of the report, the basic 
legal conceptions underlying antitrust. And it dealt with the prob- 
lem of mergers. 

Then the cochairman, Professor Oppenheim, took the responsibility 
of revising the merger section. And he consulted a great many mem- 
bers of the committee in the preparation of the final chapter, includ- 
ing myself. 

The Cuartrman. Do you think that we should be denied the names 
of the members of the task force who worked on these various prob- 
lems ¢ 

Mr. Hanpter. Well, I think that is something that Judge Barnes 
ought to answer. I don’t know what commitments he made. 

The Cuarrman. You wouldn’t object ? 

Mr. Hanpter. I have no objection to stating my views of every page 
of this report. I have nothing to hide. I didn’t state any views, be- 
cause I am not a publicity seeker. And I believe in teamwork. And if 
you go on a 62-man committee, I think that you should subordinate 
your own views on detail and go along with the committee on detail, 
and dissent only on matters of principle. 

I was a member of the task force that dealt with the first chapter, 
chapter 1. I was consulted on Chapter 3, Mergers; I had something 
to do with parts of chapter 4. I was consulted in great detail on 
Chapter 5, Patent Antitrust Problems. I spent a great deal of time 
on Chapter 7, the Economic Indicia of Competition of Monopoly. 
And I made written suggestions with respect to every part of the 
report. 

The CrarrMan. You are familiar with the decision of this Second 
Circuit Court of Appeals in the Hamilton-Benrus Watch case, are 
you? 

Mr. Hanoter. I am. 

The Cuarrman. Was that an application of a rule of reason, or a 
per se approach ? 

Mr. Hanpter. I don’t think it was the application of either. They 
merely upheld Judge Hincks’ temporary injunction, pending the 
determination of the suit. They didn’t pass upon the legality or the 
illegality of the stock acquisition. 

The Cuarrman. Did you read Judge Hincks’ decision ? 

Mr. Hanouer. Yes, indeed. 

The Cuarrman. Wasn’t that a per se application of the quantitative 
rule? 

Mr. Hano er. I don’t think so. 

The Cuarman. He spoke of the quantity, and laid great emphasis 
on the 19 percent that Benrus would get in the stock of the Hamilton 
Watch Co., and said that was of a sufficient nature to substantially 
lessen competition. 

Mr. Hanoter. He didn’t go into the quantitative—— 

The Cuairman. Yes, he did, the amount of stock. 

Mr. Hanoier. But we are talking about the amount of business 
done. He didn’t say that the merger of Benrus and Hamilton would 
be barred because of the amount of business that was done, the volume 
of business ; that was quantitative substantiality. 
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The CHarrmayn. I think you will find out if you read very care- 
fully his decision, that he tended to apply the quantitative rule, that 
is, a per se approach rather than the other. That is the way I read it. 

However, I am very much disturbed from a practical standpoint, 
as is indicated by the expression of opinion of the Federal ‘Trade 
Commission report that I read to you, that we were going to have 
a great deal of trouble in getting enforcement of the Celler Antimerger 
Act if we apply your point of view as to the rule of reason application. 

We will have cases that will take interminable lengths of time, in 
view of the Federal Trade Commission’s lack of personnel. We may as 
well fold up shop, using words of common parlance, as far as effective 
enforcement of the Celler Antimerger Act is concerned. 

Mr. Hanoier. I would be much more pessimistic, Mr. Chairman, if 
the quantitative substantiality rule were adopted, because I then 
think that it would result in legislation repealing the Celler Act, and 
then we would be back to a regime which was much more unsatis- 
factory. 

I believe that the Pillsbury 

The Cuarrman. I believe, we have reached a status in antitrust, 
there will be no repeal of the Celler Antimerger Act. 

Mr. Hanoter. If you have a rule that a small combination violates 
the Celler Act, the bill will so shackle the American economy that 
it will have to be abandoned. That was why section 7 before your 
amendment was a dead letter, because its standard was substantial 
lessening of competition between the affected companies, which was a 
total prohibition, and no court would apply so strict a standard. They 
rewrote the statute, and in the process of rewriting it they emasculated 
it. 

Mr. Chairman, could I go on for about 5 minutes with some other 
phases ¢ 

The CHarrman. We have another witness. 

Mr. Hanpter. How much time would you give me? 

The CuairmMan. You go ahead. 

Mr. Hanpuer. I just don’t want the record to indicate that all I 
spoke about was a quantitative substantiality rule when I came here 
loaded for bear to talk about everything. 

The CuatrMANn, I want to say at this point that this colloquy be- 
tween you and the members of the committee and the staff has been 
very illuminating and helpful. 

Mr. Hanpter. That is very kind of you. 

I want to put the Attorney General’s report in its proper perspec- 
tive. If there have been any rave reviews about the Attorney General’s 
report, I haven’t heard about them. There have been sordid attacks, 
most unfair, against the members of the committee. 

I do not believe that the report has been viewed with the proper 
perspective or appraised as it should be in terms of its accomplish- 
ments. There has been a tendency to measure it by personalities 
rather than by issues. I think there is a good deal of good in the 
report. I think there may be some bad in the report. But that should 
not obscure the fact that it is a signal contribution to antitrust 
jurisprudence. 

When I was here in 1949 IT was asked by the committee whether I 
could reduce to writing and bring up to date my TNEC monograph 
of 1938. Unfortunately, I never had the time to do it. This report 
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does that job, and does it, I think, well—not as well as it could have 
been done if it had been the product of 1 author rather than the 
product of 62 authors. But that is more of a detail than a matter of 
substance, 

Now, if you examine the report closely you will find that the major 
propositions adopted by the report are the propositions for which 
this committee has stood over the years. This committee has recom- 
mended legislation for increasing penalties. 

This report comes out for legislation increasing penalties 

The CuHatrman. No; it is a mere pittance, they only asked for 
$10,000. 

Mr. Hanprter. When I appeared before this committee, I was 
asked what the amount should be, and I said, you didn’t need an anti- 
trust expert to tell you what the amount should be. Any layman 
can determine what the increased penalty should be. This committee 
came out for the principle of increased penalties. And I think it came 
out with an amount that may be too low, $10,000, but it was important 
that it come out for increased penalties, and I don’t think that the 
Congress of the country need any guidance as to what the amount 
should be. 

This Committee on the Judiciary has advocated a uniform statute of 
limitations. The Attorney General’s committee favored it. This com- 
mittee has sponsored legislation permitting the Government to main- 
tain an act for damages where it is mulcted, and the Attorney Gen- 
eral’s committee advocated like legislation. 

Mr. Materz. Did not the Attorney General’s committee also ad- 
vocate the 4-year limitation on damages in private antitrust suits? 

Mr. Hanpter. It did. 

And this committee has a 6-year provision. 

Mr. Matetz. I don’t believe there is any limit on damages under the 
committee’s bill. 

Mr. Hanpter. This committee advocates a 6-year limitation. 

Mr. Matetz. Before your statute of limitations? 

Mr. Hanoter. That is right. 
wae Materz. But no limitation on damages under the committee 

li? 

Mr. Hanoter. Yes. 

And I would like to be heard on that. I think that is a very salu- 
tary change recommended by the committee. 

Mr. Materz. Which committee? 

Mr. Hanpter. The Attorney General’s committee. 

Mr. Maerz. You think that the proposal to limit damages to a 
period of 4 years would be a salutary change? 

Mr. Hanpter. Very much so. 

The statute of limitations, we tell neophytes in law school, is a 
statute of repose. You have the suspension period under the Clayton 
Act during the pendency of Government limitation. Those suspen- 
sion periods can endure for many years, and they have. 

When you tack on 4 or 6 years—and there again I might say paren- 
thetically that I have no specific judgment, I couldn’t say that 3 years 
is better than 4 years or 5 years or 6 years, that is something which 
is not expertise, it is a matter of commonsense. When you tack on 
all of these periods, including suspensions, and you have a fellow 
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standing by and then suing after 20 years, and you allow recovery of 
20 years of damages, which you then treble, and then you apply the 
concept of recovering profits rather than actual damages, you get 
recoveries which are absolutely outlandish and which are ra idly con- 
verting this area of the law into ambulance chasing and racketeering. 

The CHatrmMan. You won’t have treble damages under the recom- 
mendation of the committee. You make it a matter of discretion. 

Mr. Hanoter. You have discretionary treble damages. And I think 
the argument in favor of that is to be found in the decision of the 
Keiffer-Stewart case. 

The Cuatrman, Did you also recommend in your public statement 
that treble damages should be wiped out, and left to the discretion of 
the court? 

Mr. Hanovter. No; I never took the position that treble damages 
should be wiped out. I don’t take it now, and neither does the Attor- 
ney General’s committee. 

The Attorney General’s committee says that instead of making 
trebling mandatory, it should be discretionary in the trial judge. 

The Cuatrman. That is why the recommendation was brought out, 
it makes it mandatory ? 

Mr. Hanover. No. It is no longer mandatory. But that lodges 
it in the sound discretion of the trial judge. 

Let me explain how this proposal comes about. 

In the first 50 years of the antitrust laws there were only 13 cases 
successfully prosecuted under section 7 of the Sherman Act and section 
4 of the Clayton Act for treble damages. The dice were loaded 
against the plaintiff, and I protested against that legal regime. 

Now, a great deal of this Smeal since. No. 1, the Supreme Court 
in the Bigelow case applied a rule for determining damages which 
favors the plaintiff at the expense of the defendant. That was some- 
thing new, something new was added which didn’t exist. The Federal 
rules were adopted which gave a very potent instrument to the plain- 
tiffs in proving an antitrust violation. Thirdly, a vast number of 
suits have been brought, and all the dark recesess of this corner of the 
law are being explored. And you have cases being decided which con- 
stitute novel interpretations of the antitrust laws in situations where 
no lawyer would ever have advised the defendant that he was violat- 
ing the law, and you have automatic, mechanical trebling of the dam- 
ages. And I say that is unfair. 

The best illustration of it is the Kieffer-Stewart case, where the 
Supreme Court held that it was conspiratorial action for two wholly 
owned subsidiaries to agree not to sell a jobber. 

Now, no antitrust lawyer in the country would have advised that 
that was a violation of the antitrust laws before the Supreme Court 
so held. In that case they awarded a recovery of close to a million 
dollars, with a very substantial counsel fee. 

I think that single damages would have ben fairer there than treble 
damages. 

Now, if the courts were to deny trebling in their discretion in cases 
where trebling is desirable, as where you have a clear violation of the 
antitrust laws, where you have had prior precedents where you have 
had serious damages inflicted, I would protest against that judge as 
vigorously as I now protest against a mechanical trebling where the 
facts don’t warrant it. 
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The Cuatrman: I want to comment by saying, sir, first, where there 
is any doubt as to whether this is or is not a violation of the antitrust 
laws, in view of the fact that there might be treble damages, it is a 
simple matter for an astute lawyer in the first instance to advise his 
client that it may be treading on thin ice, and he shouldn’t undertake 
the project. Then the client, in order to be on the safe side, should 
take no chances. 

Secondly, the treble damages provision has been in the act for many, 
many years. No effort has been made or campaign inaugurated or 
wholeanie expensive propaganda directed against it until the last few 
years. That particularly was done by the motion-picture a 
against whom a spate of such actions were filed. They were filed be- 
cause of very severe violations of the antitrust laws by those com- 
panies. 

Thirdly, the treble damage provision was enacted originally as a 
major factor to deter violations. I think the treble damage provision, 
although it has not been used so often, and is now being used in a 
greater degree, has had a very remarkable effect upon the enforcement 
cf the antitrust laws. Now, efforts are being made to take away the 
deterrent. 

Fourthly, if you are going to allow only actual damages, all you do 
is make the plaintiff whole. You remove the deterrent effects of the 
treble damage provision. And when you consider that treble damages 
have been imbedded in that statute for so many years—treble damages 
are nothing new in our Anglo-Saxon jurisdiction 

Mr. Hanpter. It goes back to the statute of monopolies in the time 
of Elizabeth. 

The CHarmman. It goes back for centuries. We have it in other 
laws in our existence. We have it in the income tax law and we have 
it in other places, it is nothing new. One would think it is new from 
the propaganda that has been given out by the motion-picture 
companies. 

I understand now the motion picture companies—and I may be 
wrong—are not so ardently for the change. They probably have 
settled most of their cases, and there probably are not too many cases 
pending against the motion-picture producers. 

I would hesitate very long before I would make any change and 
leave damages to the discretion of the courts, primarily because you 
take away the effect of deterring antitrust violations. 

Mr. Hanoter. Mr. Chairman, I regret to find myself in disagree- 
ment with you several times in my testimony today. And that gives 
me pause as to whether or not my views are sound. I can’t agree with 
what you say about the motion-picture companies, and I don’t want 
to get into any discussion about it, because I larva to represent them. 
And I think it would be unfair, and I know your office represents 
plaintiffs against the motion picture companies. 

The CuHatrman. We represent both sides. And I want to tell you 
for the record that I am getting criticized right and left from my 
clients because my point of view very frequently is in opposition to 
their point of view. But I care not about that. 

Mr. Hanopter. I just don’t want to get in any discussion of the 
facts of any particular industry. 

I de want to say, however, that there is no propaganda in this report 
on this issue, and I believe on any issue, and I don’t think that, and 
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I am sure that the chairman doesn’t intend to suggest, that what this 
report represents is the product of any propaganda. 

The Cuamman. No; I didn’t imply that at all. I am speaking of 
the propaganda we have had before us against the treble-damage 
provisions in the last few years. 

Mr. Hanpier. Our committee had no propaganda. We considered 
whether the deterrent effect of section 4 of the Clayton Act would 
last if trebling of damages was made discretionary rather than man- 
datory. It was our sincere view that the deterrent effect would not 
be lessened, because no violator would ever know in advance what 
the court was going to do. We have had discretionary trebling of 
damages in other parts of the law. We have confidence in the judges, 
and we thought that the judges would do the right thing, that they 
would treble the damages where a violation merited it. We wanted 
to give them the opportunity of limiting damages where the facts 
did not warrant trebling, as in Kieffer-Stewart. 

Now, Mr. Chairman, you say there was no request for this until 
recent years. There is very good reason for it, because the pendulum 
has swung to the other extreme. If I were to testify today in light 
of my knowledge and experience of 10 years ago, I would be taking 
quite a different point of view. Up to 1940 there were only 13 suc- 
cessful treble-damage cases. Since that time there have been many, 
many—I don’t have the number—but many, many successful cases. 
The pendulum has swung the other way. 

The CuarrmMan. But there are many antitrust cases, most of them 
settled by consent 

Mr. Hanopter. I am talking about the private damage cases. 


The Cuarrman. I know, but as pos indicated yourself when you 
> 


spoke of advantages to the plaintiff, because they get more damages 
over the years. Early termination of Govenment cases does not help 
private plaintiffs. While there have been many suits sought by the 
Government, most of them have been settled by consent decree, and 
where there is a consent decree there is not usually treble-damage 
suits. It makes it harder for the plaintiff, but some suits are brought. 

Mr. Hanover. My proposition is this: First, I don’t believe that 
you are reducing the deterrent effect, because no violator knows in 
advance whether he will be mulcted for treble damages or not. Sec- 
ondly, the rule of damages applied by the courts today go way beyond 
making the plaintiff whole. 

When he gets profit he is very frequently getting a windfall, it is 
not a matter of making him whole, his profit recovery may exceed the 
whole value of his business. 

You have an artificial rule of recovery under the Bigelow case 
which I think is unsound, but nevertheless is the law. 

Now, it seems to me the issue is not whether you are going to destroy 
the deterrent effect of this sanction; if it were, I would not be in 
favor of it. The issue is whether you will have a more fair and 
effective administration and enforcement of your antitrust laws if 
you trust to the good sense of the courts to withhold the trebling 
in cases where they feel that the suit doesn’t merit it. 

I am in favor of that degree of discretion. But I recognize that 
on this and all other points in which the committee dealt that reason- 
able men may differ. I do feel rather badly, as I have read some of 
the statements that come out, that the motives of the 62 people who 





ANTITRUST AND MONOPOLY PROBLEMS 2949 


joined in this report should be questioned. I am delighted that this 
is something in which the chairman and his committee do not share. 
| think that it is rather ungracious for the American people to attack 
a committee which was set up in a purely advisory capacity, which 
represented a cross-section of the informed antitrust bar, eas nta- 
tives of plaintiffs and defendants, who gave their time voluntarily 
without compensation, only to find that when they render a report, 
those who disagree with their views—and everyone has the right to 
do so—then impugns their motives. 

I attended all of the meetings, Mr. Chairman. And I want to state 
for the record that there is no foundation whatsoever for question- 
ing the motives of the members of this committee. They all acted as 
good American citizens, and they gave freely of their time without 
regard to the effects that their views might have upon their clients. 

And I also think that it is utterly without foundation to say that 
this report weakens the antitrust laws. It does no such thing. It tries 
to appraise the antitrust laws in the light of the conditions now pre- 
vailing. And I think it presents a very balanced view. In some 
respects it wants to make the standards and the penalties stricter, in 
some respects it wants to correct what it feels are unfair discrepancies 
in the law as it now stands. 

The CHarrman. I am thinking in only one respect that they want 
to make the penalties stricter, where they increase the penalty for 
violations from 5 to 10. I don’t think in any other respect. 

Mr. Hanpter. I think that they reject, for example, they reject 
the notion that there are too many per se rules. They favor the per 
se doctrine with the one exception of quantitative substantiality under 
section 3. They reject the notion that the rule of reason either has 
been eroded out of existence on the one hand or that the rule of reason 
provides the sky as the limit. 

They gear in the rule of reason to the clear objectives of the statute. 
And any restraint which would unduly limit competitive conditions 
is branded as a restraint which is unreasonable as a matter of law. 

The discussion of monopoly is one of the most penetrating and 
stimulating analyses to be found in print. That all goes in the diree- 
tion of strengthening the law. And I don’t think that it is correct 
to imply that there is in this report an unbalanced point of view 
looking toward the weakening of the law. 

The substantive law is very important, and this report strengthens 
the substantive law, in my judgment. 

So far as procedure is concerned, the committee recommends the civil 
investigative function be vested in the Department of Justice. That 
is in terms of strengthening enforcement, not in terms of weakening. 

There has been some suggestion made that this is in lieu of the grand 
jury investigation. The report says very specifically that it is not. 
It is to supplement and to complement and not to detract. 

And I could go on for hours pointing to innumerable places where 
this report moves in the direction of strengthening, not weakening, 
antitrust law. 

Mr. Materz. What do you regard as the most important suggestions 
made by the Attorney General’s committee for proposed legislative 
changes ? 

Mr. Hanoter. I think the least important part of the committee’s 
effort was in terms of recommending legislation. It felt that most of 
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the changes that it sought could be accomplished by administrative or 
by judicial changes. The legislative recommendations, I think, are 
in full accord with the work of this committee over the past year. 
I don’t regard, as apparently the chairman does, that there is any 
serious difference of view between our committee and this committee 
in respect to increasing penalties. 

I think the important thing was to establish the principle that 
penalty should be increased. The rest is up to the Congress. 

Mr. Maerz. Do you think the recommendation of the Attorney 
General’s committee to prohibit royalty-free compulsory licensing 
is a statutory one? 

Mr. Hanpter. I don’t think that is a correct statement of what the 
committee recommended. The committee divided almost equally on 
whether there is legal power to award royalty-free licensing. I fee] 
that this is not even an arguable proposition. I believe the power is 
clear under the cited cases. I agree with the United States Supreme 
Court that it is a power that should be exercised sparingly only where 
necessary to restore competition to an industry. 

Mr. Maerz. I take it you were in the minority on that? 

Mr. Hanopter. I was in the minority on that point. 

The Cuarrman. Any questions? 

We have sort of run the gamut of the antitrust fabric. And I want 
to personally thank you, Professor Handler, for your very painstaking 
effort, orally and without benefit of any prepared statement, in giving 
us your views. There has been considerable debate here, but there 
is always debate when it comes up in Congress. I would like to get 
both sides. And it is both points of view that are helpful. And I 
want to thank you very much for your coming down and giving us 
the benefit of your counsel. 

Mr. Hanpter. Thank you very much, Mr. Chairman. 

I think this is great fun, and I enjoyed it. You really ought to 
charge your witnesses fees of admission. 

The Cuarrman. Thank you. 

Our last witness for this morning—and I am sorry I have detained 
him so long—is Mr. Donald Montgomery, director of the Washington 
office, UAW, CIO. 


STATEMENT OF DONALD MONTGOMERY, DIRECTOR, WASHINGTON 
OFFICE, UAW, CIO 


Mr. Montcomery. In view of the lateness I would like to shorten 
this. There are some parts I would like to read, but there are other 
parts I would like to jump through. 

First I would like to say why we in the Congress of Industrial Or- 
ganization want to speak a piece about the antitrust laws. In the 
first place we think of our members as consumers. Also what is not 
so obvious is that our workers, a great many of them, are organized in 
small plants, and small business is the employer of a great many of 
the workers in the CIO. I can’t give you the proportion, but I know 
it is quite substantial. 

Our own union, the United Automobile Workers—which we think 
is the largest union in the United States, and has recently, as you have 
noticed in the paper, engaged in collective bargaining with very large 
corporations—nevertheless has a very substantial interest in small 
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business, because the larger number of our local unions have con- 
tracts with concerns that would definitely be called small business. 

I am not saying that the larger proportion of our members are em- 
ployed by small business, but I do say that the larger number of our 
jocal unions represent workers in smal] business, é 

I am afraid I am going to have to be ungracious in Mr. Handler’s 
term, and criticize the report of the Attorney General’s committee. 
In doing so, however, I will not agree that I am attacking their 
motives; I am attacking their ideas. I don’t know what their motives 
are. Iam only able to judge from what they have written what the 
effect of their recommendations is. 

The Cuamman. You characterize it as an “open season for the rule 
of reason,” is that it ? 

Mr. Monteomery. That is right. I say earlier that I think the 
Attorney General—and this report is an example of it—has launched 
massive retaliation against the antitrust laws, and I am here to speak 
a piece to try to save the day against that result. 

I give particular attention to the Robinson-Patman Act, because 
in our judgment the Robinson-Patman Act is the key to the whole 
antitrust policy—if we can’t protect small competitors against large 
ones by making the Robinson-Patman Act effective, then we are 
simply going to be left with the problem of how large we are going to 
allow a monopoly to be, and we don’t see much help for the public in 
that direction. 

I am going to skip over the references made in this report to my past 
experience. 

The CuatmrMan. You say on page 3 “we may look back upon Mr. 
Brownell’s defeated effort to snuff out the antitrust laws as one of the 
lasting achievements of the Eisenhower administration.” What do 
you mean by that? 

Mr. Monreomery. I am quite serious about that. I think that the 
report of the Brownell committee is both a significant and a valuable 
document, significant because it gives what I think is a very fine ex- 
position of ruling thought among these people who favor monopoly 
and favor bigness. And it is v: Juable because, coming at this time, 
it should alert us to the danger that we are facing in the surrender 
to monopoly unless Congress does something to arrest it. 

I would like to point out that this is not a partisan attack. I state 
at the bottom of page 3, that the Democrats when in office weren’t 
doing anything spectacular to arrest the strangulation of economic 
independence by corporate monopoly. But I do say that if Mr. 
Brownell, with his undue haste to reach the end toward which we 
seem to have been drifting, alerts us to the danger, then he will have 
done a favor for us. 

The Carman. I might say that it was in a Democratic adminis- 
tration that we got the Antimerger Act through. 

Mr. Montcomery. We got some things through, but the trend to- 
ward monopoly seemed to continue. And certainly the administra- 
tive agencies and the Department of Justice weren’t too active, not 
enough to suit me, at least. 

lhe Cuamman. And it is a Democratic Congress that has given 
us, and will probably get through very shortly, the increased penalty 
bill and the bill allowing the United States Government to sue for 
damages in the case of violation of the antitrust laws. These bills 
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were passed in Congress, they passed yesterday through the Senate 
Judiciary Committee, and will very likely get approved “by the Senate 
very shortly. We can hang these ac hievements on our masthead, the 
Democratic masthead. 

Mr. Monrcomery. And let me state my belief that if we are going 
to get relief in this picture, we are going to get it from a Democratic 
Congress and not a Republican one. I rather expect Mr. Brownell’s 
great haste in launching his great campaign against the antitrust laws 
is because he suspects he mi vy have only 4 years in which to achieve 
his goal. If we can help him in that respect, we will be glad to—I 
mean, to have only 4 years. 

Now, I want to get down to the substance of this, the Robinson- 
Patman Act. And I will read some of this. 

It is no accident that the Brownell committee report strikes its most 

telling blows at the Robinson-Patman Act. The Clayton Act was 
born out of long experience in trying to arrest the growth of monop- 
oly. The Robinson-Patman Act, with 22 years of further experience 
to stand on, provided more effective weapons against some of the 
practices by which monopoly achieves and maintains its power. By 
defining such practices with particularity and making them illegal 
per se it sought to close escape hatches that had been opened for 
monopoly by ‘the Supreme Court’s rule of reason under the Sherman 
Act. 

I am not going to take your time to cite those instances, this whole 
section of the report is charged with them. I want to pass over 
those and come to the guts of the matter, as I see it. 

Core of the monopolist argument against the Robinson-Patman 
Act is the contention that price discrimination is an inevitable, essen- 
tial, and even desirable aspect of competition. Thus, they argue, to 
place limits on permissible discriminations is to put hobbles on com- 
petition, to restrain its vigor, and thus to deprive the public of its 
benefits. The Robinson-Patman Act, they say, would replace hard 
competition with soft competition. 

I want to read some lines from the report to bear this out. In talk- 
ing about the “injury” criterion in section 2 (a) of the Robinson- 
Patman Act, the Brownell committee says this: 

For the essence of competition is a contest for trade among business rivals in 
which some must gain while others lose, to the ultimate benefit of the consuming 
public. Incidental hardships on individual businessmen in the normal course of 
commercial events can be checked by a price discrimination statute only at the 
serious risk of stifling the competitive process itself (p. 164). 

There is something very persuasive about that broad statement of 
the free competitive process. 

But I call attention to what is lacking from it, and that is any recog- 
nition whatever of the inequality of the competitors. The ability of 
large operators to use discriminatory price cuts to destroy small com- 
petitors one by one without inflicting appreciable injury on themselves 
is conveniently overlooked by the committee as it utters this stirring 
endorsement of the competitive process. 

It has long been recognized that “unfair competition” does not pro- 
mote, but destroys, the competitive process. Far from benefiting the 
public, it subjects the public to the increased control of ‘monopoly. 
Competition is unfair when it reflects power derived from size or other 
special advantage and does not reflect genuine economies or efficiency. 
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True, the line is not always easy to draw. But to obliterate it, as 
this committee’s generalities would do, is to turn the power of monop- 
oly loose to prey upon small competitors and on the consuming public. 

‘The Robinson-Patman Act attempts to draw this line. It does not 
make all of the differences in price illegal. It expressly allows for 
differences “which make only due allowance for differences in the 
cost of manufacture, sale, or delivery, resulting from the differing 
methods or quantities in which such commodities are to such pur- 
chasers sold or delivered.” 

Price discriminations that reflect only the dominant position and 
power either of sellers or buyers is what the act seeks to prevent. A 
major challenge to this purpose of the act has been raised, however, by 
the Supreme Court. It has been held that a dominant concern (the 
Standard Oil Co.) may escape the prohibitions of the act by showing 
that its discrimination in price was made in good faith to meet com- 
petition, regardless of the lessening of competition or the injury to 
smaller competitors that may result. 

The act provides that a seller charged with illegal discrimination 
may seek to rebut the prima facie case against him by showing that 
his discriminatory price was made in good faith to meet the equally 
low price of a competitor. Until this Standard Oil decision in 1951, 
no one had assumed that this would stand as a complete defense— 
that is, regardless of the monopolistic consequences. 

The Brownell committee embraces this decision with enthusiasm. 
It would make this the keystone of Robinson-Patman Act enforce- 
ment. Indeed, it would go further and greatly extend the freedom this 
decision grants to dominant concerns. 

It spends four pages of print saying how it would like to enlarge 
the loophole which the Standard Oil case made in the Robinson- 
Patman Act. 

Its enthusiasm is understandable. The Standard Oil decision has 
all but wrecked the Robinson-Patman Act. Like the committee’s 
report, the Court appears to approach the practice of discrimination 
with sweeping disregard for the inequality of size and scope of com- 
petitors that exists today in most lines of business. 

If a dominant concern like Standard Oil can discriminate in price 
to meet the lower prices of small competitors in one locality or another 
as they may occur, those who presume to offer such competition to 
Standard will suffer reduction of income on 100 percent of their busi- 
ness while the big concern suffers on only a minor fraction. If they 
persist in trying to attract new customers under those conditions, they 
are headed for bankruptcy and Standard is headed for complete con- 
trol of the market. 

But the Brownell committee asserts that the dominant seller (it 
omits the word “dominant,” of course) has a “right” to meet a small 
competitor’s prices (it omits “small”) by cutting its prices to some of 
its customers without cutting them to all. From what source this 
“right” is derived, the committee doesn’t say. But it seeks to justify 
the discrimination on economic grounds—I am quoting from page 181: 

For a seller constrained by law to reduce prices to some only at the cost of 
reducing prices to all may well end up by reducing them to none. 

_ This gets us to the heart of the matter. We are supposed to be 
impressed by the tremendous cost to Standard of Indiana if it can 
meet the Detroit dealer’s cut price only by cutting all its prices in 
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10 States. The cost to Standard of such a wide cut would indeed be 
great in dollars. But it would be no greater in proportion to its 
total income than the cost sustained by the Detroit competitor. 

Is monopoly to receive more tender consideration under the law 
than the small-business man? If Standard chooses not to sustain the 
loss incurred by cutting its price everywhere, why should it not be 
required to forego the protection of cutting its price in one station 
across the street from a Detroit competitor ? 

That is the kind of decision the small competitor has to make in 
seeking new customers; why not Standard? Whereas the Robinson- 
Patman Act sought to equalize competitive opportunity, the Supreme 
Court decision appears to have confirmed and protected the existing 
inequalities. 

The Brownell committee says that if these discriminatory price 
reductions by Standard Oil were prohibited, it might well end up 
by reducing prices to none of its customers. It seems to consider 
this a public misfortune. For my part, I can see in this state of 
affairs a real inducement to local competitors to cut prices more 
cften in order to increase their business at Standard’s expense, and 
this, in my antimonopoly book, would not be a misfortune. 

And where does this leave the contention of monopoly apologists 
that the Robinson-Patman Act seeks to substitute soft competition for 
hard competition? It leaves it exposed for the pretense that it is. 

Discrimination is not an instrument of competition. When the 
dominant concern initiates a discriminatory price to take business 
away, it threatens the lives of its competitors and the existence of 
competition. When, on the other hand, it discriminates to meet the 
lower price offered by a small competitor, it is bottling up that com- 
petitive move, rendering it ineffective, punishing the competitor, serv- 
ing notice on him not to do it again. 

This, then, is the line of the presiding monopolies of our day. 
They would urge on Congress, the administrative agencies, and the 
courts that competition under the Robinson-Patman Act is soft com- 
petition, is not rugged enough to effect that weeding-out process which 
is tough on the losers but is good for the public. They would rein- 
vigorate competition, as they define it, by taking most of the wraps 
otf of price discrimination. 

And, 1 would add, if they succeed in doing that they would really 
establish soft competition instead of the hard competition that the 
Robinson-Patman Act, if enforced, would promote. For they would 
terminate all genuine competition. 

Permit me to reiterate my belief that the Attorney General has 
done a service to the country by having the views of the monopoly 
school so fully set forth. Their prescription for how the Government 
should cope with monopolistic corporations can be summarized as 
follows: 

(1) Don’t take them to court, but sit down with them and negotiate 
consent decrees in which they admit no guilt and expose themselves 
to no treble-damage suits by injured parties; 

(2) Give them every benefit of the doubt on price discriminations 
and other predatory practices; 

(3) Subject them, if they are taken to court, to the gentler adver- 
sities of the Sherman Act rather than the rigors of the Clayton and 
Robinson-Patman Acts; ; 
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(4) Fine them, if found guilty, no more than $10,000 in any case; 
and 

(5) Send their officers and agents to jail in no case. 

May I point out, by the way, that they strongly urge the repeal of 
section 3 of the Robinson-Patman Act which sets up criminal penalties. 

We make these recommendations to your committee. 

One, that you elaborate and enlarge upon the public service per- 
formed by the Attorney General in publishing this report. 

What I have in mind, specifically, is that you gather the written 
dissents to the Brownell committee report, or any part of it, that were 
prepared by any of the members of that committee, adding such 
further statements as any dissenting member may care to submit. 

As you know, the dissents were not published in full by the 
Brownell committee, but were spliced in here and there without iden- 
tification of the names or numbers of dissenters in many instances. 
More often than not the dissenters’ language does not appear, but the 
majority presumes to state their position for them in its own words. 
This extraordinary procedure deserves an extraordinary remedy. 
That is why I suggest that your committee do what it can to throw 
light on how much of the report was dissented from by how many 
members, and publish the reasons for their dissent stated in their 
own words, 

Two, that you recommend early and favorable action by Congress 
on H. R. 11, the bill that repairs the damage done to the Robinson- 
Patman Act by the Supreme Court’s decision in the Standard Oil 
case. 

Three, that your committee hold hearings on the proposal advanced 
by Louis B. Schwartz, member of the Brownell committee, for the 
establishment of a Federal F ree Enterprise Commission to take over 
from the Federal Trade Commission and the Department of Justice 
the responsibility for investigating monopolistic tendencies and anti- 
trust violations, with such powers as may be found necessary to lift 
the heavy hand of monopoly from the control of business enterprise 
in this country. 

(The complete prepared statement of Mr. Montgomery is as 
follows :) 


STATEMENT FOR THE CONGRESS OF INDUSTRIAL ORGANIZATIONS ON THE ROBINSON- 
PATMAN AcT, JUNE 14, 1955, By DoNALD MONTGOMERY, DIRECTOR, WASHINGTON 


OFFICE, UAW-CIO 


secause the Attorney General of the Eisenhower administration has launched 
iuassive retaliation against the antitrust laws of the United States, I have asked 
for this opportunity to appear and state our views and to make recommendations. 

The purpose of Mr. Brownell’s campaign is revealed by the report on antitrust 
laws prepared and published by a so-called national committee which he selected 
ind set to work, with the approval of the President, 2 years ago. 

Simply stated, the objective of this committee's report is to declare open seasun 
for the rule of reason—the Supreme Court doctrine under which monopolies in 
this country have long enjoyed good hunting against their smaller competitors. 
The committee proposes to cut the heart out of the law which prohibits preda- 
tory practices employed by monopoly concerns to keep small competitors in their 
blace, or drive them out of business, or force them to sell out, or avoid entering 
monopoly controlled industries in the first place. 

Most powerful and pervasive of these predatory practices of monopoly is price 
discrimination. In the hands of a large enterprise with large assets and operat- 
ing over a wide area, discrimination can inflict sudden death upon small competi- 
tors, or can make them conform to monopoly’s rules as the price of survival. 
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Price discrimination also is employed in the basing-point systems of heavy in- 
dustries as an instrument for eliminating, not the competitors, but competition 
itself. 

The Robinson-Patman Act was passed in 1936 as a perfecting amendment of the 
Clayton Act with the purpose of prohibiting the use of price discrimination to 
drive competitors out of business or to destroy competition among those who 
remain in business. I wish to address my remarks to that law because it holds 
the key to the future of antitrust policy in the United States. 

By way of introduction, however, I would like briefly to recount some of the 
personal record on which my remarks are based. In 1923 I was sent to Wash- 
ington by the Associated Western States Opposed to Pittsburgh Plus to serve 
as research assistant to Prof. John R. Commons, who, with Profs. Frank Fetter 
of Princeton and William Z. Ripley of Harvard, was engaged to appear as an 
expert witness in Federal Trade Commission hearings on the basing-point system 
in the steel industry. Five months of concentrated study of the voluminous 
data assembled in that case gave us some understanding of the power of this 
scheme of systematic price discrimination to keep competition under the control 
of a dominant concern, United States Steel Corp. 

From 1924 to 1929 I was employed jointly by the Attorney General of Wis- 
consin and the Wisconsin Department of Markets, engaged in application of that 
State’s antitrust and unfair competition laws to monopoly practices. A notable 
case of price discrimination arose at that time in the gasoline service station 
business. The Standard Oil Co. (Indiana), serving an area of 10 States, put into 
effect a quantity discount agreement under which motor vehicle operators travel- 
ing through large areas, or any number of them traveling for the same employer, 
could buy gasoline at less than going service station prices by aggregating their 
purchases over the period of a month. By this device a considerable portion of 
the retail trade was foreclosed to Standard’s competitors who operated stations 
in a single locality or in only a small part of Standard’s 10-State market aren. 
Had they offered the same discounts on the small quantities which the preferred 
customers could buy from any one of them, Standard would have cut the going 
prices, offering its special discounts from the new level. 

At that time the State of Wisconsin had in effect a marketing order requiring 
every service station to post its prices, including any discounts or special prices 
the operator chose to offer. Application of this price posting order to the quan- 
tity discount agreement created a dilemma for the Standard Oil Co. The order 
required it to state the terms on which buyers at any station could buy at the 
discounted price. Rather than disclose to local customers that its preferred cus- 
tomers, who were retail customers just as they were and bought no more at the 
station than they did, could nevertheless buy for 1 or 2 cents less, Standard Oil 
discontinued its quantity discount agreement. 

This was a good economic and competitive result, since the scheme was not 
based on the economies of large-scale delivery, did not reflect any superior ef- 
ficiency of Standard Oil operations, but was solely a device whereby the com- 
pany used the size of its operations to gain an advantage over local competitors. 
Actually the cost of serving the favored customers was greater than the cost of 
serving the casual cash buyer. Concessions granted to the favored customers 
inevitably had to be made up in the going prices set by Standard throughout 
its area for the general public. 

I have taken time for this recital because it affords one example of a ques- 
tion that confronts this committee in its present inquiry. That question is 
whether price discrimination and other predatory practices shall be effectively 
policed and checked before they accomplish their monopoly purpose, or shall 
be justified and excused by every specious argument that the law profession 
and professors of law can dream up on behalf of monopoly power. The latter 
course is what we find in the Brownell committee report, and it must be said 
that it provides many outstanding examples of the specious arguments I refer 
to. 

This report of the Brownell committee is a significant and valuable docu- 
ment. I would urge the committee and the Congress to give it careful considera- 
tion. It is significant because it is an export exposition of ruling thought among 
the apologists for monopoly. It is valuable because it alerts us to the danger 
that surrender to monopoly by the Department of Justice, the Federal Trade 
Commission and the courts, such as we have witnessed in recent years (with 
Congress itself showing shockingly little concern) may soon become settled doc- 
trine in law and established public policy. 

The Brownell committee report renders a public service. If we study what 
it says and recognize what its proposals would do to competitive enterprise in 
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general and to small business in particular, and if then we insist that Congress 
meet this danger head on, then, having acted in time, we may look back upon 
Mr. Brownell’s defeated effort to snuff out the antitrust laws as one of the last- 
ing achievements of the Eisenhower administration. Let us agree that the Demo- 
crats when in office weren’t doing anything spectacular to arrest the strangula- 
tion of economic independence by corporate monopoly. If, now, Mr. Brownell’s 
unseemly haste to reach the end toward which we have so long been drifting 
serves to alert us, he will deserve bipartisan recognition for his public service. 

It is no accident that the Brownell committee report strikes its most telling 
blows at the Robinson-Patman Act. The Clayton Ac was born out of long ex- 
perience in trying to arrest the growth of monopoly. The Robinson-Patman 
Act, with 22 years of further experience to stand on, provided more effective 
weapons against some of the practices by which monopoly achieves and main- 
tains its power. By defining such practices with particularity and making them 
illegal “per se” it sought to close escape hatches that had been opened for 
monopoly by the Supreme Court’s rule of reason under the Sherman Act. 

No line of this act was written in theory. It was designed to cope with the 
fact of increasing monopolization of manufacturing and distribution, and was 
directed against the most potent practices that were bringing this about. 

Compared wth the Sherman Act, mellowed and aged as it was by Supreme 
Court decisions and administrative unwillingness to challenge the “beneficent” 
bigness of blue-chip corporations, the Robinson-Patman Act was strong medicine. 
In due course, actions under the new act reached the Court. Some of them gave 
rise to decisions that revealed how effective this act could be. Implications of 
other cases were too much for the Court, and it begun to modify and repeal the 
act by interpretation. That is where we are today as Mr. Brownell’s com- 
mittee makes its report. 

The committee’s treatment of Robinson-Patman Act cases is one continuous 
plea for leniency toward price discrimination. It does not recommend repeal 
of the act, but it would approach that result by administrative and court inter- 
pretations giving price discriminators every conceivable leeway, the benefit of 
every possible doubt. I will not take the committee’s time to spell out these 
pleas in extenuation. They can be found in the sections of the report dealing 
with the meaning of “like grade and quality,” with the meaning of “injure, 
destroy, or prevent competition,” with the burden of rebutting prima facie proof, 
with the kind of decrees the Federal Trade Commission should issue, with the 
alleged impracticability of the cost defense, with the quantity limits proviso, 
and with the good faith defense. 

I deal quickly with these aspects of the committee’s attack on the Robinson- 
Patman Act in order to come to the basic elements in this campaign to free 
monopoly from the restraints which that law imposes. Here we find spelled ont 
for us the rationale, the line, by which the presiding monopolies of our day hope 
to persuade the people, the Congress, and the Supreme Court to deal gently 
with them. 

Core of the monopolist argument against the Robinson-Patman Act is the 
contention that price discrimination is an inevitable, essential and even desirable 
aspect of competition. Thus, they argue, to place limits on permissible discrimi- 
nations is to put hobbles on competition, to restrain its vigor, and thus to deprive 
the public of its benefits. The Robinson-Patman Act, they say, would replace 
hard competition with soft competition. 

For example, in pleading for a broad easy interpretation of the “injury” 
criterion in section 2 (a) of the Robinson-Patman Act, the Brownell committee 
Says this: 

“For the essence of competition is a contest for trade among business rivals in 
which some must gain while others lose, to the ultimate benefit of the consuming 
public. Incidental hardships on individual businessmen in the normal course of 
commercial events can be checked by a price discrimination statute only at the 
serious risk of stifling the competitive process itself” (p. 164). 

Opposing the “quantity limits proviso” of the Robinson-Patman Act, the com- 
mittee would have us believe that it is price-fixing and a restraint of trade: 

“Arrangements to impede competing distributive techniques have long been 
viewed as unreasoflable restraints of trade. Hence we deplore this singling 
out and penalizing of the quantity discount system. And while a free economy 
must place primary reliance on the play of market forces as the determinant of 
price, the quantity limits proviso, in our view, defeats this policy through 
ineptly sanctioning a crude form of price fixing by administrative fiat where 
competition should safeguard the public interest” (p. 177). 
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There is something persuasive about these broad endorsements of a free 
competitive process. What is lacking is any recognition whatever of the in- 
equality of competitors. The ability of large operators to use discriminatory 
price cuts to destroy small competitors one by one without inflicting appreciable 
injury on themselves is conveniently overlooked by the committee as it utters 
these stirring endorsements of the competitive process. 

The technique of the committee is to dispose of the Robinson-Patman Act by 
putting out of mind the predatory practices that made the act necessary. 

The “quantity limits proviso,’ for example, was put in the act because situ- 
ations had arisen where a few very large distributors received special discounts 
which placed all their competitors at an impossible disadvantage. The act 
authorizes the Federal Trade Commission in such cases to fix a quantity limit 
above which additional quantity discounts shall not be allowed. The sound 
purpose of this is to make sure that distribution of the commodity in question 
shall not be monopolized by a few large concerns. If this is to deny “reliance on 
the play of market forces,” we can only conclude that the committee’s view of 
the competitive process is to eliminate all but the most powerful competitor as 
soon as possible. Who then will remain to compete “to the ultimate benefit of 
the consuming public”? 

It has long been recognized that unfair competition does not promote, but 
destroys, the competitive process. Far from benefiting the public, it subjects 
the public to the increasing control of monopoly. Competition is unfair when 
it reflects power derived from size or other special advantage and does not 
reflect genuine economies or efficiency. True, the line is not always easy to 
draw. But to obliterate it, as this committee’s generalities would do, is to 
turn the power of monopoly loose to prey upon small competitors and on the 
consuming public. 

The Robinson-Patman Act attempts to draw this line. It does not make all 
differences in price illegal. It expressly allows for differences which make only 
due allowance for differences in the cost of manufacture, sale, or delivery result- 
ing from the differing methods or quantities in which such commodities are to 
such purchasers sold or delivered. Thus economy and efficiency can be reflected 
in price. Only in the special case where a monopolistic situation exists among 
purchasers does the act authorize the Federal Trade Commission to place a top 
limit on the quantity that can be reflected in a discount. 

Price discriminations that reflect only the dominant position and power 
either of sellers or buyers are what the act seeks to prevent. A major challenge 
to this purpose of the act has been raised, however, by the Supreme Court. It 
has held that a dominant concern (the Standard Oil Co.) may escape the pro- 
hibitions of the act by showing that its discrimination in price was made in 
good faith to meet competition, regardless of the lessening of competition or 
the injury to smaller competitors that may result. 

The act provides that a seller charged with illegal discrimination may seek 
to rebut the prima facie case against him by showing that his discriminatory 
price was made in good faith to meet the equally low price of a competitor. 
Until this Standard Oil decision in 1951, no one had assumed that this would 
stand as a complete defense—that is, regardless of the monopolistic consequences. 

The Brownell committee embraces this decision with enthusiasm. {t would 
make this the keystone of Robinson-Patman Act enforcement. Indeed, it would 
go further and greatly extend the freedom this decision grants to dominant 
concerns, 

Its enthusiasm is understandable. The Standard Oil decision has ail but 
wrecked the Robinson-Patman Act. Like the Committee’s report, the Court 
appears to approach the practice of discrimination with sweeping disregard 
for the inequality of size and scope of competitors that exists today in most 
lines of business. If a dominant concern like Standard Oil can discriminate 
in price to meet the lower prices of small competitors in one locality or another 
as they may occur, those who presume to offer such competition to Standard 
will suffer reduction of income on 100 percent of their business while the biz 
concern suffers on only a minor fraction. If they persist in trying to attract 
new customers under those conditions, they are headed for bankruptcy and 
Standard is headed for complete control of the market. a 

But the Brownell committee asserts that the dominant seller (it omits the 
word dominant, of course) has a right to meet a small competitor's price (it 
omits “small”) by cutting its prices to some of its customers without cutting 
them to all. From what source this right is derived, the committee doesn’t say. 
But it seeks to justify the discrimination on economic grounds: 
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“For a seller constrained by law to reduce prices to some only at the cost of 
reducing prices to all may well end by reducing them te none.” 

This gets us to the heart of the matter. We are supposed to be impressed 
by the tremendous cost to Standard of Indiana if it can meet the Detroit 
dealer’s cut price only by cutting all its prices in 10 States. The cost to 
Standard of such a wide cut would indeed be great in dollars. But it would 
be no greater in proportion to its total income than the cost substained by the 
Detroit competitor. Is monopoly to receive more tender consideration under 
the law than the small-business man? If Standard chooses not to sustain the 
joss incurred by cutting its prices everywhere, why should it not be required to 
forego the protection of cutting its price in one station across the street from 
a Detroit competitor? That is the kind of decision the small competitor has 
to make in seeking new customers; why not Standard? Whereas the Robinson- 
Patman Act sought to equalize competitive opportunity, the Supreme Court 
decision appears to have confirmed and protected the existing inequalities, 

The Brownell committee says that if these discriminatory price reductions by 
Standard Oil were prohibited it might well end up by reducing prices to none of 
its customers. It seems to consider this a public misfortune. For my part, I can 
see in this state of affairs a real inducement to local competitors to cut prices 
more often in order to increase their business at Standard’s expense, and this, in 
my antimonopoly book, would not be a misfortune. 

And where does this leave the contention of monopoly apologists that the 
Robinson-Patman Act seeks to substitute soft competition for hard competition? 
It leaves it exposed for the pretense that it is. Discrimination is not an instru- 
ment of competition. When the dominant concern initiates a discriminatory 
price to take business away, it threatens the lives of its competitors and the 
existence of comopetition. When, on the other hand, it discriminates to meet the 
lower price offered by a small competitor, it is bottling up that competitive move, 
rendering it ineffective, punishing the competitor, serving notice on him not to 
do it again. 

This, then, is the line of the presiding monopolies of our day. They would 
urge on Congress, the administrative agencies, and the courts that competition 
under the Robinson-Patman Act is soft competition, is not rugged enough to effect 
that weeding-out process which is tough on the losers but is good for the public. 
They would reinvigorate competition, as they define it, by taking most of the 
raps off of price discrimination. 

This is urged throughout all this part of the Brownell committee’s report. It 
would be accomplished by borrowing the rule of reason from Sherman Act cases, 
striking down the per se illegality of discriminations under the Robinson-Patman 
Act. As for the avoidance of competition by industries employing common basing 
points for the calculation of uniform delivered prices, it would exempt these 
systematie discriminations from the Robinson-Patman Act and make them illegal 
only when shown to be collusive. 

Permit me to reiterate my belief that the Attorney General has done a service 
to the country by having the views of the monopoly school so fully set forth. 
Their prescription for how the Government should cope with monopolistic corpo- 
rations can be summarized as follows: 

(1) Don’t take them to court, but sit down with them and negotiate consent 
decrees in which they admit no guilt and expose themselves to no treble-damage 
suits by injured parties ; 

(2) Give them every benefit of the doubt on price discriminations and other 
predatory practices ; 

(3) Subject them, if they are taken to court, to the gentler adversities of the 
Sherman Act rather than the rigors of the Clayton and Robinson-Patman Acts; 

(4) Fine them, if found guilty, no more than $10,000 in any case ; and 

(5) Send their officers and agents to jail in no case. 

We make these recommendations to your committee: 

(1) That you elaborate and enlarge upon the public service performed by the 
Attorney General in publishing this report. What I have in mind, specifically, 
is that you gather the written dissents to the Brownell committee report, or 
any part of it, that were prepared by any of the members of that committee, and 
bring them together as a publication of your committee, adding such further 
statements as any dissenting member may care to submit. As you know, the dis- 
sents were not published in full by the Brownell committee, but were spliced 
in here and there without identification of the names or numbers of dissenters 
in many instances. More often than not the dissenters’ language does not appear, 
but the majority presumes to state their position for them in its own words. 
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This extraordinary procedure deserves an extraordinary remedy. That is why 
I suggest that your committee do what it can to throw light on how much of the 
report was dissented from by how many members, and publish the reasons for 
their dissent stated in their own words. 

(2) That you recommend early and favorable action by Congress on H. R. 11, 
the bill that repairs the damage done to the Robinson-Patman Act by the Supreme 
Court’s decision in the Standard Oil case. 

(3) That your committee hold hearings on the proposal advanced by Louis 
B. Schwartz, member of the Brownell committee, for the establishment of a 
Federal Free Enterprise Commission to take over from the Federal Trade Com- 
mission and the Department of Justice the responsibility for investigating monop- 
olistic tendencies and antitrust violations, with such powers as may be found 
necessary to lift the heavy hand of monopoly from the control of business enter- 
prise in this country. 

The Cuarrman. I just want to ask you, do you feel that the applica- 
tion of an extended rule of reason to some phases of the antitrust laws 
is a weakening of the antitrust laws? 

Mr. Montceomery. That is what I have always believed; yes, sir. 

The CuarrmMan. You heard Professor Handler here this morning ? 

Mr. Monteomery. Part of it. 

The Cuarrman. He espoused the rule of reason. You are not in 
accord with it? 

Mr. Monrcomery. From what I heard him say, I would disagree; 
yes, sir. 

The Cuairman. So if we take one provision of the antitrust laws, 
such as the Celler Antimerger Act, if we apply an extended rule of 
reason we get nowhere? 

Mr. Montcomery. That would be my expectation; yes, sir. 

The CuarrMan. Because they could bring forward every conceiv- 
able factor in the economy of the Nation, and thereby clutter up the 
record and make it impossible for a determination to be made in a 
fairly reasonable degree of time; am I correct in that? 

Mr. Montcomery. Yes, sir. 

The Cuatrman. Do you think that we should interfere with the 
doctrine of treble damages? 

Mr. Monteomery. Not at all; no, sir. 

The CuarrmMan. Don’t you feel that the treble-damage provision in 
our antitrust laws acts as a deterrent and prevents violation of our 
laws? 

Mr. Montcomery. I sometimes think we have more chance of get- 
ting a deterrent from the treble-damage suits than we have from some 
of the Government agencies we have around; yes, sir. 

And I understand that the recommendation in this report for 
negotiating consent decrees even before filing complaints—I may be 
wrong on this—would not only let the parties off without a confession 
of guilt but would also make it much more difficult for private parties 
to file treble-damage suits. 

The Cuarrman. And you feel also that from your observation over 
a long period of time, that where there are these efforts to negotiate 
before suits are brought, or even after suits are brought, that those 
negotiations are not without political significance ? 

Mr. Monteomery. I am quit sure they have political significance. 

It may be said in extenuation that in some cases they do it because 
they simply don’t have the staff and the funds to carry through on 
some of the prosecutions they would want to bring—that is to say, the 
best commission might have to do that in many cases if it weren't 
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adequately staffed. But this proposal here that it be a sort of pre- 
ferred method of enforcing the antitrust laws, that I find here in this 
section of the report on the Robinson-Patman Act, seems to me in- 
tended to evade enforcement entirely. 

The CHarrman. Any questions ? 

Mr. Montcomery. 1 would like to point out on that rule of reason, 
as I read these sections on the Robinson-Patman Act—and that is the 
only part of the report I really studied with some care—that again 
and again in their recommendations they apply what would be rule- 
of-reason type of treatment to this act in place of the per se illegality 
that the act sets up. It seems to me they are applying a rule-of-reason 
recommendations throughout all of these pages. That is the way I 
read it, 

The Cuarrman. Thank you very much, Mr. Montgomery. 

I again want to apologize for holding you so long. You have been 
patient. 

Mr. Montcomery. That is quite all right. 

The CuarrMan. It was good to get the point of view of an organiza- 
tion like the one you represent, because we have great respect for that 
group, especially in the light of their triumph only recently in Detroit. 

Mr. Montcomery. I would like to emphasize again that our or- 
ganization has a very practical and material interest in small business, 
because so many of our people work for small businesses. They also 
work for the larger corporations, but certainly a majority of our local 
unions represent workers employed in businesses that will be classified 
as small business on almost any scale that you would set up. 

The Cuarman. Thank you very much. 

I will insert in the record at this time the statement of Arthur T. 

oth, president of the Franklin National Bank, Franklin Square, 
Long Island, N. Y. 
(The statement is as follows :) 


Mr. Chairman, I am deeply grateful to you and the committee for extending 
to me this opportunity to submit this statement for inclusion in the record. 
I am not opposed to legislation that would bring banks in some measure within 
the scope of the antitrust laws. However, as a layman, I do not feel competent 
to express an opinion on the specific provisions of H. R. 5948 and H. R. 6405 
which have been introduced by Chairman Celler during this session of Congress. 
I hope that this statement may be of assistance to the committee in disspelling 
some of the apprehensions that appear to have arisen concerning recent bank 
mergers in Nassau County, N. Y., involving the Franklin National Bank. 

At the outset, let me explain one important factor that has led to some of 
these mergers. I have been informed that one of the many witnesses before 
this subcommittee, Representative Patman, has urged that steps be taken to see 
that the small-business man be given better access to credit. He stated that in 
his opinion the institutions that control the bulk of the country’s savings are 
either unequipped or unwilling to make these savings available to small business. 
I would like to dwell on this statement for a few minutes and explain what has 
happened in this connection in Nassau County. 

The first and foremost aim of the Franklin National Bank is service to the 
community of which it is a part. One of the mest important services which the 
bank renders, in my opinion, is that performed by our small-business loan depart- 
ment. This department is unique among banks on Long Island and the only bank 
offering a similar service in the entire metropolitan area is a New York City bank 
(First National City Bank of New York). Under this department we offer the 
small-business man the type of financial assistance he so vitally needs—this is, 
of course, the capital loan to the small retailer, manufacturer, or contractor 
which provides funds for the improvement or expansion of his business and 
which affords him the opportunity of repaying his loan monthly, out of earn- 
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ings, over an extended period of time. The volume of this type of service in 
the Franklin National Bank has grown from $350,000 in 1950 to $12,460,000 for 
the year 1954. This remarkable growth has been possible only through our con- 
solidations with smaller banks that were unable to accommodate their custom- 
ers. Now we are able to extend this type of service throughout the length and 
breadth of Nassau County. As I stated earlier, our only competition in this type 
of loan comes from a New York City bank located outside Nassau County. 

There are several reasons why a small unit bank could not offer such a service 
to its customers. The first and most important reason is that the small bank 
does not have available the manpower necessary to carry on such a department. 
The operations of the small-business loan department require the services of a 
staff of well-trained specialists with an intimate knowledge of the problems the 
small-business man faces. The small bank with a limited number of employees 
cannot spare the necessary personnel, whose time would be devoted solely to 
this type of operation. 

There is also the factor of the financial policy of the small banks. Many small 
banks stringently liimt the amount of credit that even the president of the bank 
may extend without the approval of a loan committee or of the board of direc- 
tors, and few, if any, care to make capital loans. In such cases, the small-busi- 
ness man who needs money in a comparatively short time is often unable to 
obtain the amount he needs when he needs it. This situation has heen alleviated 
where the small bank has become a branch of the Franklin National Bank. 
Whereas the authority of the officers of banks which consolidated with Franklin 
had been limited to extending lines of credit up to only $1,000 in most cases, 
these same individuals, as officers of the Franklin Bank, may now extend lines 
of credit in amounts up to $15,000 or $20,000. This has been of great help to 
local merchants in the areas where our new branches are located. Thus, I be- 
lieve that one consequence of great importance of our recent consolidations has 
been the extension of credit to a large number of small-business men which was 
impossible of accomplishment prior to that time. 

Before dealing further with the reasons of why the Franklin National Bank 
believed it necessary to consolidate with some of the smaller banks in Nassau 
County, it may be helpful to the committee to understand just what has hap- 
pened and is happening in Nassau County. 

Prior to World War II, Nassau County was an agricultural and residential 
area known as “the bedroom of New York,” since most of its population com- 
muted to and from their places of employment in the city. This picture of the 
county is no longer true. The population growth of the county has been excep- 
tional, going from 406,748 persons in 1940 to 966,841 persons in 1954, or an in- 
crease of 137.7 percent. It is believed that the population is over one million at 
the present time. Of this number, 191,700 are school children, which indicates 
that Nassau County is still a young county and still subject to growth. Impor- 
tant though the increase in population is, however, the increase in industry and 
business of all types borders on the phenomenal. In 1947 there were approxi- 
mately 11,800 business firms in the county. In 1953 (the last year for which 
figures are available) there were 20,500 business firms in the county—an increase 
of 73.7 percent. 

By the end of 1953, Nassau County had an estimated 700 manufacturing estab- 
lishments and industrial plants. A great number of these companies are 
nationally known such as Country Life Press (Doubleday), Sperry Gyroscope, 
Republic Aircraft, Grumman Aircraft, Fairchild Aircraft, Liberty Aircraft, 
Helena Rubenstein, Inc., General Bronze Corp., and Consolidated Lithograph 
Corp. These corporations have developed large plants and employ thousands 
of skilled workers, engineers, and office workers. Some of these plants have been 
set up and operated as a single unit, while others are part of large industrial 
developments such as the planned industrial community growing up around 
Roosevelt Field. The products manufactured by these companies are too numer- 
ous to enumerate in the record. Suffice it to say that industry in Nassau County 
is greatly diversified and that it has not yet reached the peak of its development. 

As the complexion of the county changed from an agricultural and residential 
community to an industrial and residential community, most of whose population 
now works within the borders of the county (estimated at nearly 75 percent), 
so has the banking picture changed. Whereas in the earlier days of the develop- 
ment of Nassau County the banking needs of the various communities could best 
be served by the small unit banks, of which Franklin was one, it became apparent 
in the years following World War II that a real need was growing in the county 
for large commercial banks which could adequately service the needs both of 
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the new and expanding industry and the increased number of residents in the 
area. It was with this need in mind that the Franklin National Bank began its 
expansion program. 

One of the main fields in which it soon became apparent that the small unit 
banks could not satisfy the community’s needs was that of large commercial 
loans to the rapidly expanding industry. These loans are distinct and apart 
from the capital loans to small business which I have already described. 

As you gentlemen know, a national bank is limited in the amount which it 
can lend to a single borrower to an amount not greater than 10 percent of the 
hank’s capital and surplus. Since many of the small unit banks had a fairly 
small capital structure, they could not make the large loans required for the 
industrial development of the county. For example, at the end of 1949, and 
excluding the Franklin National Bank and the Meadow Brook National Bank, 
there were only 4 banks out of 48 banks in Nassau County which were able to 
make loans of more than $100,000 to a single borrower. And only 1 bank, the 
Franklin National Bank, out of the 45 Nassau County banks could make a loan 
to a Single borrower of more than $200,000. None of the Nassau County com- 
mercial banks could make a loan to a single borrower of $300,000. 

It became obvious, therefore, that to satisfy the needs of the newly established 
industry something had to be done. The only feasible solution appeared to be 
the increase of capital through consolidation of some of the smaller banks into 
a large commercial bank. The only other alternative was to tell the prospective 
customers that they would have to go to one of the large New York City banks 
to obtain their financial requirements. This was not feasible for several reasons. 
One important reason is that a customer who has obtained a large loan generally 
prefers to carry on all his financial business with the bank granting the loan. 
Therefore, in addition to the amount of the loan which is usually granted by 
setting up an account in his name, the borrower may establish his other banking 
accounts, such as a payroll account, with the lending bank. This, of course, is 
business that a bank wants and needs. Moreover, experience has shown that 
the employees of an industrial company doing business with Franklin may also 
open savings and checking accounts with Franklin. This, too, is necessary and 
desirable business welcomed by the bank. If all of this business were to be 
referred to the New York City banks, you can see that the Nassau County banks 
would have reached a point of stagnation. Indeed, with no derogatory thoughts 
intended, I may say that this is precisely what has happened in some of the 
Nassau County banks. 

Of the banks with which the Franklin National Bank has consolidated, it 
appears that only 3 of those banks could have made loans of $100,000 at the time 
of their consolidation. None of the banks could have made a loan of $200,000, 
Of the commercial banks in Nassau County on January 1, 1955 (excluding 
Franklin and Meadow Brook), only 11 banks could extend a loan of more than 
$100,000, only 1 bank could loan more than $200,000, and none of those banks 
could make a loan in excess of $300,000. In contrast with this situation, both 
the Franklin National Bank and the Meadow Brook National Bank can make 
loans far in excess of $300,000—Meadow Brook being able to make a loan of 
over $800,000 and Franklin being able to make a loan of over $1,333,000. 

Indeed, the various branches of the Franklin National Bank at the present 
time have outstanding in the communities which they serve a total of 25 loans, 
all in excess of $100,000, in the aggregate amount of $8,862,000, with the maxi- 
mum amount of a single loan in excess of $1 million. Furthermore, at the 
Franklin National Bank’s main office there are outstanding at the present time 
118 commercial loans in excess of $100,000, in the aggregate amount of approxi- 
nately $28 million, with the highest single loan amounting to $1,011,000. These 
loans are spread throughout Nassau County. In the field of these large com- 
mercial loans we compete solely with the Meadow Brook National Bank and 
the large commercial banks located outside of Nassau County. 

This statement is true even though there are a number of banks in the county 
which could lend $100,000 or more in a single loan. While these banks have 
this power, small banks are generally quite reluctant to make any of these large 
loans or if they do make such loans they are comparatively few in number. 

Some examples illustrating the past few paragraphs may be of interest to 
the committee. At the time of our merger with the Bank of Farmingdale, that 
bank had outstanding $277,000 in so-called commercial loans many of which 
Were subsequently taken over by our installment loan department. Following 
the consolidation, our Farmingdale branch increased the amount of commercial 
loans outstanding from $277,000 on May 9, 1952, to $2,185,000 on December 31, 
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1954, or an increase of 700 percent. I would like to describe some of these 
loans, 

A wholesale grocery firm relocated their business from Brooklyn, N. Y., to 
Copiague, Long Island, a village about 6 miles from Farmingdale. We loaned 
them $50,000 during this transition period while they were selling their Brook- 
lyn property. Another case is that of a building material firm located in Suf- 
folk County, some miles from the Farmingdale branch. We were able to lend 
them $36,000 to purchase a transit-mix operation. A company manufacturing 
overhead garage doors recently bought a new factory building in the vicinity. 
We extended them a credit of $50,000 for working capital and to pay for the 
new machinery and fixtures in connection with their move to Long Island. 

Other loans which I am sure would not have been made before the consolida- 
tion were $20,000 to a manufacturer of aluminum window frames: $67.000 to a 
food merchants cooperative ; 350,000 to a machine-tool company working prin- 
cipally for Republic Aviation and Sikorsky; and $20,000 to a firm making small 
steel and aluminum parts for the aircraft and refrigeration industries. 

In the case of the First National Bank & Trust Co., of Floral Park, now our 
Floral Park branch, a similar situation was encountered. Prior to consolida- 
tion, the maximum loan that could be made was only $60,000. Since it was im- 
possible for the bank to properly take care of the credit needs of the few large 
businesses in the area, these firms had found it necessary to take their business 
elsewhere. Subsequent to the consolidation, however, the Floral Park branch 
has been able to accommodate a number of borrowers whom it was impossible 
for the First National Bank & Trust Co., of Floral Park, to accommodate. One 
borrower whose previous maximum loan had been $35,000 has since the consoli- 
dation been on the books for as much as $203,000: another, who formerly had a 
line of credit of $40,000, now has an open line of $100,000; a third customer has 
since the merger been on the books for as much as $150,000. 

Other examples may be given including the experience at the Station Plaz 
branch where two businessmen were recently given lines of credit in excess of 
$150,000 each only 3 months after the consolidation. However, to do so would be 
to unnecessarily regard the trees instead of the forest. These illustrations do, 
nevertheless, to my mind, clearly show the needs of industry and the business- 
man and the fact that the small banks were incapable of meeting those needs. 

The ability to make large commercial loans and our policy of specialized loans 
for the small-business man, while important, are by no means the only benefits 
to the community accruing from the recent consolidations of the Franklin Na- 
tional Bank. As TI have stated earlier in this statement, the Franklin National 
Bank has always held paramount the concept of the bank’s duty to the com- 
munity which it serves. Through these consolidations we have been able to 
extend other specialized banking services, otherwise unobtainable. into areas 
where a real need for them existed. These services include installment loans, 
mortgage loans (including FHA leans and GI loans). mortgage servicing, and a 
charge account plan, as well as the conventional school savings, savings and 
checking accounts. <A brief description of these different and new services may 
be helpful. 

Turning first to installment loans and the department that handles this type 
of loan, the installment loan department handles modernization loans, marine 
loans, appliance loans, and automobile loans. This type of lean is particularly 
helpful to the residents of Nassan County since it enables them to renay their 
loans in periodic installments, a factor important to families in the middle and 
lower income groups. Moreover, borrowers are able to obtain this type of loan 
at any of the branches of the bank. Many of the smaller banks are not equipped 
to handle this type of business. Indeed, Franklin finds that, in the main, its 
competition in this field comes from the New York City commercial banks and 
from 2 or 3 large banks in Nassau and Suffolk Counties. 

In the field of modernization loans the bank is faced with severe and heavy 
competition from State and Federal savings and loan associations which can 
offer more attractive rates and longer repayment periods than the bank is 
able to offer. Franklin has recently entered the field of marine financing—a 
field in which we like to believe we were pioneers in the county. However. 
recently we have been faced with considerable competition from the large New 
York City banks and several large banks in the Nassau-Snffolk area. It should 
he noted that this competition is not from the small unit banks in the areas in 
which we have recently consolidated with smaller banks. The competitior 
comes from the large commercial banks which have recently entered the field 
Competition in the home appliance field comes from all banks, local as well as 
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city, and from commercial finance companies such as General Electric Credit 
Corp. Automobile loans are made in direct competition with other banks, finance 
companies such as CIT and GMAC and with the many other automobile financ- 
ing plans now becoming popular in Nassau County. 

Some of the smaller banks have dealt in installment loans to a limited 
extent. However, it has been our experience that after consolidation the in- 
stallment loan business of our branches showed a marked increase over the 
years that the branch operated as a unit bank. For example, the Great Neck 
Trust Co. had $75,100 in loans outstanding at the time of consolidation, whereas 
for the 9 months following the consolidation this bank, as a branch office of 
Franklin, has originated $1,792,000 in installment loans. This can be attributed 
to the wider scope of installment loans available and to the smooth and efficient 
operation of the installment loan department. Whereas in a small bank a person 
might be forced to wait several days for final approval of his loan due to person- 
nel shortages or lack of credit information, such delays have been reduced to sev- 
eral hours under the specialized service given at the Franklin National Bank 

In the field of mortgage loans Franklin is faced with some of its most severe 
competition. As a national bank we are handicapped by legal limitations which 
have hampered our conventional mortgage business. We are not unique in 
this position. Indeed, although national banks represent 62 percent of the 
total number of banks operating in the State of New York, they have little more 
than 85 percent of real estate loan business handled by banks. And, this per- 
centage is attained only because of the national banks’ activity in handling GI 
and uninsured mortgages. To illustrate this statement let us examine the situ- 
ation with respect to mortgages insured by FHA. National banks obtained only 
14 percent of the total amount of this type of mortgage handled by the New 
York banks during the year 1954. The 60 percent limitation on the amount 
a national bank can lend on the appraised value of real estate secured by a 
conventional mortgage does not produce any volume of mortgage loans where 
sales of dwellings are concerned. This is so because of the competition with 
which we are faced of 6624 percent loans by State banks and 80 percent loans 
by savings and loan associations and savings banks. (These percentages apply 
to amounts up to $15,000 on houses 10 years old or less.) These restrictions have 
practically taken us out of this field. 

The bank does, however, refinance for owner occupants and the bank has been 
able to secure a large volume of GI loans, due mainly to an efficient system of 
appraisal, processing, and closing. The bank has also made a number of com- 
mercial property construction loans where the permanent mortgage is even- 
tually placed with another institution. 

The competition we face in the mortgage field comes mainly from the State 
savings banks in Kings and Queens Counties and from the savings and loan 
associations in these counties and in Nassau and Suffolk Counties. The savings 
banks with their large time deposits generally divide their investments between 
securities and real estate mortgages. The scope of this competition may be 
best illustrated by an advertisement by the Williamsburgh Savings Bank, 
located in Brookiyn, which states that since the end of World War II that 
bank has placed 17,000 mortgage loans in Nassau County for a total amount of 
$157,000,000. This is but one savings bank. 

Savings and loan associations have grown with tremendous rapidity. The 
increase in savings accounts in the savings and loan associations in Nassau 
Count y—$265,718,000 in 1954 as compared with $221,691,000 in 1953, or an 
increase of 20 percent—reflects this trend. Furthermore, the percentage of 
increase in the dollar volume of savings accounts in the individual savings and 
loan associations ranged as high as 71 percent 

It is interesting to note that when the savings accounts in the savings and 
loan associations and the one mutual savings bank in Nassau County are in- 
cluded, Franklin and Meadow Brook banks do not have the 60 percent of the 
total deposits and savings accounts in Nassau County, as has been stated, but 
about 48 percent. Moreover, Nassau is but 1 county in the banking district in 
which these 2 banks are located. When consideration is given to the banking 
district the 43 percent becomes about 5 percent. 

The Franklin National Bank charge-account plan is another banking inno- 
vation established by Franklin for the benefit of the community and its resi- 
dents. The plan has been enthusiastically received by merchants and customers 
alike. Briefly stated, the plan operates in the following manner: Participating 
merchants using a special sales slip sell goods to approved customers on credit, 
discounting the slips at the bank where the proceeds are credited to the mer- 
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chant’s account. At the end of the month the bank bills the customer for all 
purchases made during the month at the stores of the participating merchants. 

This plan has been of inestimable benefit to the merchants and residents of 
Nassau County. It enables the small-business man to meet the ever-increasing 
competition emanating from the large metropolitan retail stores which re- 
cently established branches in the area. In fact, it was the establishment of 
these branches and the extension of credit by them which led Franklin to 
propose the charge-account plan to the small local merchants as a means of 
meeting that competitive threat. The operation of the plan has enabled the 
small local businessman to successfully meet the threat. This statement may 
be illustrated by the fact that 863 small merchants are now participating in the 
plan which was inaugurated 2 years ago and the volume of these small mer- 
chants’ business has increased from $1.4 million in 1952 to $2.9 million in 1954. 
The plan also relieves the small merchant from all bookkeeping and credit 
problems and from hiring or maintaining a credit and collection department. 
jut, most important of all, it provides the merchant with working capital when 
he needs it. His money is not tied up in accounts receivable but is available 
for expansion or other business purposes when needed. 

The plan is also of benefit to the residents of Nassau County. The nearby 
neighborhood stores are now able to extend credit to their patrons. Bills may 
be paid with one check instead of a number of checks and this check pays for 
a wide variety of services, including fuel oil, hardware, drugs, toys, furniture, 
and other like items. It is convenient and time-saving as far as the homemaker 
is concerned. 

The small community banks have been unable or unwilling to extend this type 
of service to the local merchants and the community. One important reason 
the small banks have been unable to do so is that the handling of such a plan 
is not feasible unless undertaken on a large scale. The small volume of business 
that would generally be handled by the small banks would not pay for the in- 
stallation of the plan. Further reasons why the plan is not feasible for small 
banks are the expensive special equipment that is required, the number of trained 
employees needed for the operation of this equipment, and the complexity of the 
plan’s operations. However, this successful charge-account plan has been ex- 
tended throughout Nassau County through the establishment of the branches of 
the Franklin National Bank which have resulted from the recent consolidations. 
But since this service is unique, we cannot be considered to be in competition with 
the local banks. 

I am informed that the general reasons why banks merge were set forth for 
this committee by the Comptroller of the Currency, Mr. Gidney, and I am 
happy to coneur with those reasons and find them generally applicable to 
Nassau County. In Nassau County, however, the main reason prompting these 
mergers was the real need for large commercial banks to handle the borrowing 
requirements caused by the recent unparalleled industrial growth there expe- 
rienced. This subject has already been discussed. In addition to this reason, 
many of the smaller banks experienced local problems, such as family contro! 
of the bank, antiquated banking facilities, rigid and too conservative banking 
policies leading to meager earnings, which caused the directors and stockholders 
of those banks to consider and approve consolidation with Franklin. I have 
attached to this statement as appendixes several statements I have received 
from officers of our bank who were formerly officers of the consolidating banks 
which further explain these problems. 

How were these problems solved by consolidation? Insofar as possible, the 
officers of the merged banks have remained as officers of Franklin, operating 
the branch offices. Their powers have been expanded, enabling them to grant 
larger loans than they had previously been able to grant. Most of the merged 
banks’ employees have remained in their same capacity as employees of Franklin 
and they have become eligible to participate in Franklin’s profit-sharing and 
retirement plans. The facilities of the merged banks have been modernized 
and improved which, in turn, has caused many of the other banks competing 
with our branches to improve their banking methods and facilities. The result 
is that where prior to the merger there were 3 or 4 banks in the community 
operating in rather lackadaisical fashion, there are now 3 or 4 banks actively 
competing for business. 

The proof of this last paragraph may be found in an analysis of the statistics 
concerning these competing banks. Comparing deposits and loans at the end 
ef 1950 with deposits and leans at the end of 1954 for the banks competing 
with Franklin and Meadow Brook, it is seen that not a single bank has retro- 





ANTITRUST AND MONOPOLY PROBLEMS 2967 


«ressed. Indeed, exactly the opposite has occurred. The average increase for 
these banks in deposits was 55.6 percent and for loans 76.4 percent. Individual 
examples are also enlightening. The Fort Neck National Bank increased its 
deposits 277.9 percent and its loans 133.4 percent. The Peninsula National Bank 
of Cedarhurst increased its deposits 66.2 percent and its loans 77 percent. The 
Long Island National Bank increased its deposits 136.7 percent and its loans 
140.3 percent. Several banks whose deposits did not show exceptional growth 
greatly expanded their loans. Thus, while the Hempstead Bank’s deposits 
increased but 38.6 percent, its loans increased 170.4 percent. The Lynbrook 
National Bank’s deposits increased but 7.8 percent, yet its loans increased 60 
percent. The Freeport Bank’s deposits increased 24.7 percent, but its loans 
ncreased 110 percent. The Bank of Westbury Trust Co.’s deposits increased 
49.8 percent, yet its loans increased 128.2 percent. Franklin’s comparative figures 
(which include the deposits and loans of those banks with which it consolidated ) 
showed an increase of 110 percent in deposits and 186.4 percent in loans. 

Even more pertinent to the question of the effect of the consolidations on 
competition is the experience of the National Bank of Great Neck. This bank 
was recently chartered by the Comptroller of the Currency and is located in 
close proximity to our Great Neck Branch. In the first year of its operations, 
this bank has received $10,258,000 in deposits—an amount of deposits in excess 
of the total deposits of some of the competitive banks—and has loans outstanding 
in the amount of $6,467,000, which is an amount considerably in excess of 
the outstanding loans of some of the other competing banks. This to my mind 
shows that instead of lessening competition, the recent consolidations have 
stimulated competition. 

In conclusion may I say that Frankin supports and favors competition. We 
believe that it is good for the community in that it keeps all businesses, including 
banks, active and on their mettle insofar as business innovations and services 
ure concerned. However, I do not think that the number of competing institu- 
tions is necessarily the only criterion of how competitive a field is. It is ny 
firm belief that despite the drop in the actual number of banks which might 
be considered to be in competition in Nassau County, competition among banks 
within that County and with banks outside of the County has become much 
more keen and active with consequent benefits to the residents of Nassau and 
surrounding counties. I would further say that competition cannot be properly 
judged by considering only competition between banks. For instance, I believe 
that I have shown that Franklin competes not only with three types of banks— 
giant commercial and savings banks in New York City, large commercial and 
savings banks on Long Island, and the small commercial banks on Long Island, 
but it also faces serious competition from savings and loan associations in 
and around Nassau County—with competition for savings accounts coming 
from as far away as California. And, we are also in competition with the large 
insurance companies and the many credit organizations that operate throughout 
the country. 

I hope that the committee will realize that the bank mergers in Nassau County 
were brought about not by a desire to stifle competition among banks there but 
hy the necessity of providing Nassau County with local banking institutions that 
could meet the needs of its growing population, businesses, and industries. There 
is no banking monopoly in Nassau County. Nor is there any threat of monopoly 
to be feared from the local banking institutions presently operating there. ‘The 
real threat to effective banking competition in Nassau County comes from beyond 
its boundaries. And it is the mergers among banks in Nassau County that has 
prevented that threat from becoming an actuality. 


THE FRANKLIN NATIONAL BANK, 
Bellmore, N. Y., March 22, 1955. 
Mr. ArTHurR T. Rorn, 
President, The Franklin National Bank of Franklin Square, 
Franklin Square, Long Island, N. Y. 

Dear Mr. Roru: It is with regret that I read in the newspapers and listen to 
the radio and television of the widespread resentment on the part of some of our 
legislators with reference to the supposed harm emanating from the recent 
lnergers and consolidations of our Nassau County banks. 

I would like to express my feelings on the subject from the standpoint of 
experience as an officer for many years in one of these small banking institutions 
and at present managing the same branch office, now consolidated for the past 
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year with The Franklin National Bank of Franklin Square, N. Y. The benefits 
that have accrued to the town, the people, and our employees have been something 
I feel to be proud about. 

In my opinion the judgment and thinking used on the part of these public 
officials is today outmoded; with our county’s fastest growing population and 
the transition that is taking place, we are becoming more and more self-sufficient 
and we, the bankers, who are looked upon to guide the public, must of necessity 
be prepared to supply all the services necessary to these people both in industry 
and small business alike and not to have to depend on the metropolitan area as 
heretofore, so, to this end, I believe consolidations such as ours are a godsend to 
the well-being of the communities in which we live. 

Under our previous management our board of directors were antiquated and 
too ultraconservative; progress was being stifled—a man generally received 
credit when he no longer had the need for it. Ours was a bank investing its 
funds in Government bonds and securities and not one of looking out for his 
fellow man or his needs. In fact, we had one director stockholder owning some 
45 percent of the bank stock, thereby enabling him to dictate the bank’s policies 
according to his outmoded conservatism and our whole town had to suffer the 
consequences. It most certainly was not in the public interest you can be sure. 

I can recall a great many instances also where merchants of long standing 
and with excellent reputations in the community, sought small advances for their 
own survival and were refused these loans after waiting for weeks to be told 
the sad news, sometimes because the directors had just met and would not be 
meeting again for several weeks. Many of these merchants could today lend the 
bank money because they had since been successful and prospered regardless of 
the bank and its policies. 

Another was the case of a prominent doctor in town earning some $20,000 to 
$25,000 per annum from his practice, and who was in a hurry to close a real-estate 
transaction needing $10,000 for a short period. He was held up a considerable 
time and then told by the bank he would have to assign some of his other prop- 
erties of which he had several hundreds of thousands of dollars, enough in value 
to probably buy the bank. There were so many of these occasions, too numerous 
to mention, that it was the consensus of opinion in the community that the town 
was progressing in spite of the bank. 

Loans were also limited by our small capitalization to a point where larger 
companies were forced to seek credit elsewhere. I cite these few instances 
because in my banking experience of some 40 years I have found similar situations 
all around the county and for that reason, if no other, it would be a wonderful 
thing for institutions like The Franklin National Bank and The Meadow Brook 
National Bank to be permitted to continue, with the large resources at their dis- 
posal, to merge with as many of these smaller banks as possible, thereby enabling 
them to compete with one another and with the New York banks in best serving 
the needs of our country. 

I also recall many attempts over the years by our chamber of commerce in 
trying to arrange some kind of meeting with our former directors and bank 
officials to air their troubles. None of these meetings ever took place, they had 
always been thwarted until recent years when a committee was appointed to 
visit with outside banking institutions in the hope that some one of them would 
come to their rescue. This was finally accomplished about a year ago when 
The Franklin National Bank of Franklin Square consolidated with our bank 
bringing life once again to our decadent town. 

Immediately large sums of money were spent in completely modernizing the 
bank in the public interest; our bank was air-conditioned, all new machinery 
and the latest of equipment were purchased, banking quarters were made larger, 
an installment loan department was added, an auto teller’s window was also 
installed opening at 7:30 a. m. for the convenience of our depositors, together 
with a large parking field with accommodations for some 60 automobiles, in 
order to better serve the community. 

We are now able to offer a multitude of new services which were not avail- 
able under the old management. We can now handle large commercial loans 
with a greater ease and less effort; we recently were able to negotiate one such 
loan for a quarter of a million dollars just 10 times that permitted by our former 
bank because of its capitalization, thus enabling us to compete with larger New 
York City banks, again serving the needs of our area. 

Instaliment loans for all purposes are now made available by our specialists 
in the field of FHA modernization, automobile, appliance, and personal-loan 
section ; credits are handled very speedily through an efficient credit department 
with very little delay. 
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Charge accounts first initiated by the Franklin National Bank are also a spur 
to the small merchants, allowing them to compete with large merchandising 
stores. 

Equipment financing on a large scale is now handled by the bank enabling both 
large and small business concerns an equal opportunity for success. The volume 
of these loans has been increasing tremendously for we are now in a position 
to make more funds available for these purposes. 

Larger mortgage accommodations are also available to our area and a more 
liberal lending policy has been instituted to accommodate all of our depositors ; 
a more active part has been taken in advancing funds for the construction of 
schools and municipal projects of districts and villages. 

These and more changes have had tremendous effect on our community to the 
benefit of the whole town, which seems to have taken on quite a new look, where 
a year ago we had many unrented stores, this condition has been reversed and 
in fact new stores are springing up, large scale modernization of store fronts has 
also taken place. 

Our chamber of commerce has been made very happy in that they have been 
stimulated with new life. Their membership which had dropped to a low of 
about 13 has been increased in this short span of 1 year into some 120 members 
and they are now planning and promoting many things for the future. 

This has all come about because of our consolidation with the Franklin 
National Bank of Franklin Square a year ago. The policies of our new family 
are such that the “little man” is never forgotten or left wanting. The Franklin 
National Bank makes it a policy to operate its new offices, not just as another 
branch, as one might think, but as separate units, leaving those in charge with 
more flexibility and authority than ever before, plus the unlimited cooperation 
from its board of directors. 

Through the progressiveness of the Franklin National Bank over this past 
year, we have been able to add over 3,000 new depositors to our family, and our 
deposits have increased over $2 million. This success had been reflected by a 
marked improvement already evident throughout the area and by the high trib- 
utes paid to us by our customers. 

Last but not least our employee benefits have increased tenfold through this 
consolidation. We now enjoy such benefits as retirement system (made retro- 
active to our staff), profit sharing (far above anyone’s expectations), life-insur- 
ance protection ; nurse service, medical examinations for officers and department 
heads, special stock purchase plan, and all the things that go to make life a little 
more enjoyable. 

It is my firm belief that if these truths were brought to the attention of our 
legislators there would be less confusion and misunderstanding on the subject 
and I am most certain they would come to realize that it is absolutely in the 
public interest that these consolidations are brought about. 

Sincerely yours, 
Louis LATTANZI, Assistant Manager. 


STATION PLAza (R. V. C.), March 14, 1955. 


To: Mr. Arthur T. Roth, president. 
From: Warren A. Schneider. 
Re: Bank consolidations in Nassau County. 

In reply to your recent inquiry of my personal opinions regarding the current 
trend of bank consolidations in Nassau County and the advantages both to 
the depositors and the community, I believe that as an officer of Franklin 
National Bank I have a better opportunity to service the needs of the community 
of Rockville Centre than was possible as an officer of the Nassau County National 
Bank. 

It is my belief that in order for you to fully understand my observations 
in this matter, I should review some of the history of the Nassau County 
National Bank so as to bring to your attention the pertinent facts as to why 
I have reached this conclusion. 

The Nassau County National Bank was one of the iargest independent banks 
in Nassau County. It was organized in 1917 and during its existence enjoyed a 
steady growth both as to deposits and earnings. At the time of the consolidation 
with Franklin National, it had total assets of $30 million and deposits of over 
$27 million. This compares with assets of $15 million and deposits of $14 million 





2270 ANTITRUST AND MONOPOLY PROBLEMS 


on December 31, 1946. The bank had 3 offices: 1 in Rockville Centre, Roosevelt, 
and Uniondale. The Uniondale office was opened in December of 1953. 

Located as we were in one of the fastest-growing areas in the United States, 
where the population had increased from about 400,000 in 1940 to over a million 
in 1954, the growth which the bank enjoyed did not give us the facilities to 
fully service the areas in which we were located. This was, of course, due to 
the ever-increasing demands made on the bank for larger loans and specialized 
loans such as accounts receivable and road-equipment loans. The result was 
that many new firms moving into our areas went to the larger New York City 
banks to secure the credit lines necessary for their type of business. Nassau 
County National was one of the first banks in the county to go into automobile 
loan financing through the dealers by financing both their wholesale and retail 
paper. It enjoyed a large measure of success in this venture as is shown by 
the growth of its portfolio in this type of paper. Outstandings in December 
1954 were almost $5 million compared with $400,000 in December 1946. They 
also expanded their FHA home-improvement department, which had outstand- 
ings of $1,800,000 in December 1954 compared with $61,000 in December 1946. 

It would seem strange to the average layman that a bank that showed such 
a splendid growth in high-yielding assets would, at the same time, be handi- 
capped in servicing the community, but to a banker knowing the restrictions 
placed on a bank as to its ratio of risk assets to capital and the added burden 
of taxes and increased operating costs, you can readily see the problems which 
existed. 

Our automobile department expanded but at the same time our dealers were 
always in need of larger lines to take care of their expanding business and the 
increased cost of their units. These two factors, one caused by the increase 
in population and the other by the increased costs of production made it almost 
beyond the capacity of a small bank to service because of its 10 percent capital 
limitation. 

Our directors were all aware of their problems and decided that the only hope 
that existed for meeting these demands was in building the capital funds as best 
they could out of earnings. As our stock was unlisted and had a restricted 
market, it was deemed not wise to sell more stock. The bank was operated on 
a very conservative basis, paying only $1.50 yearly dividend and keeping expenses 
ata minimum. Their success in this is shown by the figures of capital, surplus, 
undivided profits and reserves which were over $2 million in September 1954 
compared with $944,000 as of December 1946. In spite of this conservative pro- 
gram, we were continually faced with the demands for more loans which, of 
course, was due to the terrific expansion going on in Nassau County. In addition, 
we had the problem of holding our savings accounts against the rate of 3 percent 
paid by the County Federal Savings & Loan and the 214 percent paid by City 
Savings Banks and larger commercial banks in Nassau County. We could only 
afford to pay 2 percent. In our own community of Rockville Centre, the county 
Federal grew to one of the largest savings and loans institutions in the country 
with savings accounts of over $115 million. This institution has retarded the 
growth of our savings department because of its ability to pay a high rate of 
interest. 

I am mentioning only a few of the handicaps in the operations of small banks 
but I believe that the greatest by far is the problem which is almost beyond their 
capacity to overcome and that is to grow in the same degree as the community 
grows which they are servicing. If they cannot do that, they cannot have a 
successful operation and give the proper service. 

Nassau County has had an exceptional growth, not only in population but 
also has enjoyed an influx of large industries which are moving out of the city, 
deceutralizing and following the trend of population. All of these retail outlets 
and manufacturing plants need more banking services of all kinds and on a 
larger scale. This was, in my belief, the predominant factor that brought about 
the decision of the directors of the Nassau County National Bank to consolidate 
with a larger bank which could take care of the ever-growing needs of Rockville 
Centre, Roosevelt, and Uniondale. They were aware of their difficulties and 
realized that by doing so they could best give their communities, their Cepositors, 
borrowers, and employees the opportunities of growing with Nassau County; for 
it is only in these larger institutions which have the resources to meet the 
demands of this dynamic economy that these opportunities exist. 

I have no doubt that this decision was sound for although the consolidation has 
only been in effect less than 3 months, I can already see the benefits. We have 
been able to meet the credit needs of 2 local businessmen with credit lines of 
$150,000 and over. We have also been able to finance both the local school dis- 
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trict and the village of Rockville Centre on a larger scale than before. The 
savings department has increased by over $400,000 due no doubt to our ability 
to pay a rate of 244 percent, and we are now in a position to offer many addi- 
tional services such as charge plans for local people, accounts receivable financ- 
ing, educational, and equipment loans. I might add that your school-savings 
plan, which we never encouraged before, is very popular with our local people 
as are the home improvement loans for improving new homes of less than 6 
months old. 

There is no doubt in my mind, now that I am able to compare the small bank 
with the large bank operation, that our community will benefit as will the other 
banks in the village because those people who previously went to the city for 
their banking needs will realize that the same service is available locally and 
will keep their business in the local area. This should stimulate business in all 
the local banks. 

WARREN A. SCHNEIDER, Vice President. 


INTEROFFICE COMMUNICATION 


THE FRANKLIN NATIONAL BANK OF FRANKLIN SQUARE, 
Franklin Square, N. Y., March 15, 1955. 
To Mr. Arthur T. Roth, president. 
Ite bank consolidations. 

The opponents of consolidations or mergers usually imply that the community 
is retarded by curtailed banking services and the small depositors and borrowers 
are always discriminated against and receive less consideration. Since our 
consolidation the activity in our installment loan department, savings accounts 
and special checking accounts, which deal primarily with the small borrower 
and depositor, have shown substantial increases. 

Our banking services to the general public, since consolidation, have been 
greatly expanded as necessary capital is available to make alterations and install 
modern equipment to serve the public faster and more efficiently. Our main 
banking floor has been improved by installing an acoustical ceiling and new 
lights which provide more efficient operation. We have provided larger desk 
space for customers. National Cash Register machines have been installed for 
posting the deposits and withdrawals in our savings department which eliminate 
hand posting and furnishes the customer with a machine record of the transac- 
tion. New and modern bookkeeping system has been installed, also one-stop 
banking service is furnished by the tellers which saves the customers consider- 
able time in completing their various banking transactions. 

Adequate capital acquired through consolidation enables the bank to better 
serve the expanding industrial business and the increased population in our 
county. As an independent bank, we found it impossible to meet the larger 
credit demands of a number of our customers due to limited capital funds. Lack 
of experience in servicing the large credit requirements was also a handicap. 

As a past executive officer of an independent bank and now the officer in charge 
of the Inwood office of the Franklin National Bank of Franklin Square, N. Y., 
my observation is that competition is much keener since the consolidation as it 
has increased public interest in banking locally. Our Inwood office is not more 
than a 5-minute auto ride to the following banks and savings and loan association 
which serve this area: Bank of the Manhattan Co., Chemical-Corn Exchange 

junk. National Bank of Far Rockaway, Rockaway Savings Bank, Meadow Brook 

National Bank, Peninsula National Bank, and the Lawrence-Cedarhurst Federal 
Savings & Loan Association. With these institutions all competing, the public 
derives many advantages. To mention a few—fast and courteous service, com- 
petitive rates on all types of loans including mortgage loans and rates of interest 
paid on savings accounts. Where competition is so keen there can be no monop- 
aly or curtailment of banking services to the public. 

Opponents of consolidations and mergers many times fail to take into con 
sideration the causes that force independent banks to consolidate. The inde 
pendent bank generally does not have sufficient capital to meet the expanding 
economy. The earning power is seldom sufficient to attract additional capital 
because of the limited return on the capital invested. It is unable to attract 
capable management and personnel because of inadequate salaries and the limited 
chances of advancement. The inability to secure suitable directors is also a 
major problem. 
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The banking services of the average independent bank in the metropolitan 
suburban areas are no longer capable or adequate to meet the demands of the 
expanding business and the only recourse of the independent bank is consolida- 
tion or merger. 


Wa. F. RHINEHART, Vice President. 

The CuatrmMan. We will adjourn, to meet tomorrow morning at 10 
o’clock in the Judiciary Committee room, when we will hear Mr. 
Edward F. Howrey, Chairman of the Federal Trade Commission. 
And he will be the only witness in the morning. And there will be 
a considerable amount of questioning of him. 

(Whereupon, at 1 p. m., the committee recessed, to reconvene at 10 
a.m. Wednesday, June 15, 1955.) 
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WEDNESDAY, JUNE 15, 1955 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 


The subcommittee met, pursuant to recess, at 10 a. m., in room 346, 
Old House Office Building, Hon. Emanuel Celler (chairman) presid- 
ing. 

Present: Representatives Celler (chairman), Rodino, Rogers, Fine, 
McCulloch, Scott, and Keating. 

Also present: Herbert N. Maletz, chief counsel and Kenneth R. 
Harkins, cocounsel. 

The CuarrmMan. The meeting will come to order. 

We have as our witness this morning the Honorable Edward F. 
Howrey, Chairman of the Federal Trade Commission. 

But first, the chairman wishes to place in the record a statement 
of Senator Homer E. Capehart of Indiana. 

(The statement of Senator Capehart is as follows :) 


STATEMENT OF HON. HOMER E. CAPEHART, A UNITED STATES SENATOR FROM THE 
STATE OF INDIANA 


It is a fine thing that the Committee on the Judiciary is making a study of the 
report of the Attorney General’s National Committee To Study the Antitrust 
Laws. The report must stand on its own; and after hearings such as these, its 
true value will become apparent. 

I want to confine these comments to that part of the report dealing with 
“freight absorption,” “good faith meeting of competition,” and “delivered pric- 
ing.” As you know, I have been deeply interested in this subject for about 7 
years, and am gratified that the members of the Attorney General’s committee, 
with but very few dissents, adopted the competitive philosophy with respect to 
these subjects for which I have so long contended. 

lirst, I want to compliment Attorney General Herbert Brownell, Jr., for setting 
up that committee to study the antitrust laws. While we may not all agree with 
all their recommendations, I think it was a good thing to have the study made. 
[ also am happy that there were dissents to many parts of the report, for this 
sives us the opportunity to test the soundness of the majority opinions against 
the criticisms of the dissents. This also applies to the critical testimony before 
this committee 

Of course, you know as well as I do that antitrust enforcement always steps 
on the toes of some businessmen. Almost never do businessmen admit that they 
have conspired to fix prices, that they have attempted a monopoly, or that they 
have otherwise deprived the consumer of the competition that is so basic to our 
free enterprise competitive system. 

Whenever businessmen have been sued by an Attorney General for violating 
our antitrust laws they generally have some reason or reasons to excuse their 
conduct, to protest their innocence of wrongdoing, or otherwise to be outraged at 
the Attorney General for bringing suit against them. Sometimes their com- 
plaints are well founded, more often they are not. 
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I want also to take this opportunity to say that I believe antitrust law en- 
forcement under the Eisenhower Administration has been at least as virorous 
and forthright, and perhaps more so, than it has been at any time since the 
antitrust laws were passed. Businessmen are becoming more accustomed to 
the requirements of the antitrust laws and innocent violations are now neces- 
sarily less widespread than they were 25 years ago. But the large volume of 
important antitrust cases that have been brought in the Eisenhower administra- 
tion, both by the Attorney General and by the Federal Trade Commission, is a 
firm and sound testament to a vigorous antitrust enforcement policy. 

Having been a businessman all my life, and a salesman for most of it, I know 
the important part that competition plays in this great free enterprise system of 
ours. I agree with the Supreme Court when it said in the Standard Oil Company 
of Indiana case (340 U. S. 231) that by the Antitrust Laws Congress sought to 
protect competition and to prohibit monopoly. Our antitrust laws must permit 
every seller to compete for the business of any buyer whom he thinks he may sell 
ata profit. And we must guarantee every buyer the greatest possible number of 
sellers competing for his business. This is basic in a competitive economy. 

For that reason, I was greatly disturbed by a rule of law that received wide 
publicity in the late forties and was interpreted by many to deny manufacturers 
or other sellers the right to meet a lower price which their competitor was 
offering to their customer. The impact of this situation is particularly appli- 
cable in the sale of basic commodities where freight is an important factor in 
the delivered cost. 

A seller frequently is required to absorb a part or even all of the cost of 
transportation to be able to compete for business in a distant market whenever 
the buyer is located close to the plant of a competitor. 

When a manufacturer has a competitor who is lawfully offering a lower 
delivered price to the customer, because the competitor has a lower transporta- 
tion cost on shipments to that buyer, I can see no basis whatever on which to 
deny that manufacturer the right in good faith to meet that lower price. 

There are many small manufacturers in Gary, South Bend, Indianapolis, 
Evansville, and in other parts of my State as well as throughout the Nation 
who operate but one factory and who cannot sell the entire capacity of that 
nlant within their local community. I vigorously support the right of those 
businessmen or any other businessman in these free United States to sell their 
goods in Maine or in California, in Florida or in Washington State, and at 
all points in between. Anyone who has done any selling knows that his ability 
to sell goods in a distant market requires that he be permitted to meet a lower 
price at which competitors in that market may be offering like commodities to 
prospective customers. 

Any other rule of law ignores the fact that we are one Nation—and a vigor- 
ously competitive Nation. We are trying to promote more trade, not only 
within the United States, but throughout the world: but in this matter there are 
many reactionary people who want to turn the clock back and to establish trade 
barriers among the different regions of the United States. 

I have been deeply concerned about increasing trade between the United 
States and South and Central America. I want to see more trade, not less 
trade, among the nations of the world. I want to create more jobs both at 
home and abroad by selling more goods to more people and increasing purchas- 
ing power. It is therefore particularly disturbing to find that we must even 
fight at home for the right to permit continned trade by our own businessmen 
with other sections of our own country. And make no mistake about it, no 
businessman can sell his goods in any market in which he cannot meet the price 
that a competitor is lawfully offering to customers in that market. 

What reason is there ever to deny a businessman the right to meet, in good 
faith. a lower price which his competitor is lawfully offering to customers for 
comparable goods? 

In the past several years there have been more than a dozen bills introduced 
in the Congress, and referred to this committee, that deal with this snbject. I 
will not try to analyze for the competent lawyers on this committee the technical 
language of such technical legislation. In this field of the law changing but a 
few words in a bill can completely change the meaning and the purpose of the 
legislation. I have, therefore, consistently sought, with respect to the bills I have 
introduced on this subject, the best advice obtainable from the experts both 
within and out of the Government. 

tarly in the last Congress, I introduced a bill (S. 1377) which closely followed 
a bill that the late Senator Pat McCarran, a distinguished former chairman 
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of the Senate Judiciary Committee, had introduced with others, including myself, 
in the prior Congress (S. 719). Early in 1954, following the introduction of my 
hill, we had several conferences with the interested people within the Govern- 
ment, arranged under the auspices of the White House, to perfect the bill and 
to make certain that it was technically and substantively proper in every respect. 

On May 25, 1954, the Director of the Bureau of the Budget wrote me enclosing 
a revised bill, “To define the application of the Clayton and Federal Trade Com- 
mission Acts to certain pricing practices” together with a statement of the 
reasons for the proposed revisions. His letter advised me that the changes 
had been agreed upon by the Chairman of the Federal Trade Commission, the 
Assistant Attorney General in charge of the Antitrust Division, and the represent- 
atives of the Secretary of Commerce and the Council of Economic Advisers. 
His letter concluded with the statement that enactment of that revised bill 
would be in accord with the program of the President. I ask that you include 
that letter and its enclosures in your record as part of this statement. 

That bill, transmitted by the Director of the Bureau of the Budget, was intro- 
duced by me this vear and is now pending in the Senate as S. 780. A companion 
bill, introduced by Congressman Francis E. Walter, a distinguished member of 
this committee, is now pending before you as H. R. 4824. 

These bills follow the construction that the Supreme Court has given to the 
existing law, as well as the antitrust philosophy which the Supreme Court found 
to best serve our competitive free enterprise system, in the Standard Oil Company 
of Indian case (340 U. S. 231). 

There are also pending before this committee bills for the exact opposite pur- 
pose, bills to reverse the decision and the antitrust philosophy of the Supreme 
Court in the Standard Oil Co. case. Those bills were introduced by Congressman 
Patman (H. R. 11) and others, and are the same as 8S. 11 introduced by Senator 
Kefauver and others in the Senate. The similarity of the language in my bill and 
in these bills, although they are for exactly opposite purposes, indicates the 
technical nature of the legislation and the great difference a few words can 
make in such a bill. For this reason I had prepared a statement to explain in 
clear language why the bills introduced by Senator Kefauver and Congressman 
’atman are wholly contrary to the bills introduced by Congressman Walter 
and myself; and why those bills would completely reverse the Supreme Court 
decision. I ask to include that memorandum in this record as a part of this 
statement. 

On June 16, 1953, the Chairman of the Federal Trade Commission wrote the 
Chairman of the Senate Committee on the Judiciary with respect to the then 
pending bills by Senator Kefauver (S. 1357) and myself (S. 1377), which are sub- 
stantially similar to our respective pending bills (S. 11 and 8. 780). That letter 
explains in detail the technicalities of this legislation and contains a complete 
answer to the statements Senator Kefauver made that year in introducing bill 
S. 1857, and repeated again this year in introducing his similar bill (S. 11). I 
ask that this letter and its enclosures also be made a part of your record of these 
hearings. 

It is a source of deep regret to me that this problem is so frequently misunder- 
stood. All too frequently misinformation and complete misstatements of fact 
are made about the nature and the purpose of my bill. It is just as simple as this: 
My bill would permit a seller to meet a lower price which his competitor is 
offering to the customer, when he does so in good faith competition. A seller 
is not in good faith if he knows, or should have known, that the competitor's 
price is unlawful, or if he is participating in a conspiracy or collusive action, and 
the burden of proving good faith is on the seller. That is all there is to the bill. 

Much has been said, and even more has been written, about the effect of this 
legislation on small business. I have no doubt whatever that this bill very much 
is in the interests of small business. This conviction comes primarily from the 
hundreds of businessmen who have personally discussed this subject with me 
during the past 7 years. 

The small manufacturer plays an important part in our economic role. His 
company is generally a principal source of income for the families of many small 
communities. While I would not propose giving economic crutches to any small 
ianufacturers, I do oppose further restraining him in his already difficult com- 
petitive contest with his larger, multiplant competitors by denying him the 
opportunity to sell in distant markets. Most large manufacturers have several 
factories at strategic locations which permit them to market over a large area 
by shipping from the most desirably located plant. The large manufacturers 
may also compel dealers to handle his product by intensive advertising campaigns 
that create consumer demand for his goods. 
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Small manufacturers, however, cannot stay in the competitive contest unless 
they make a good product and are able to merchandise it at competitive prices. 
Frequently a small manufacturer cannot obtain needed business without reducing 
his price to meet a lower price already available to a customer from a com- 
petitor. The small manufacturer cannot build a new plant near the customer, 
nor can he get the consumer to demand his product through a large advertising 
campaign. He must meet the price or lose the business. 

To say that he may meet that competitor’s lower price by reducing his price 
to all his customers is frequently meaningless. To tell a seller who is required 
to meet a lower price to retain 10 percent of his business, that he must also 
reduce his price on the other 90 percent of his business, is not much of a com- 
petitive aid. In general, it will mean that he cannot reduce his price to anyone. 
And that 10 percent of his business may be the margin between profit and loss 
because when he is forced to give up that business his unit costs on all his 
production may rise materially. 

Druggists, grocers, and others have expressed fears about this legislation. 
I cannot emphasize too strongly that this bill has nothing to do with the sale 
of drugs, and has but little impact on grocers. This point was so well made 
by Congressman William S. Hill, when he was chairman of the House Select 
Committee on Small Business, that I ask that his statement of August 3, 1953, 
also be included in this record as part of this statement. 

I feel that I cannot emphasize too strongly that all that this legislation would 
do is to permit a seller to make available to a customer a price that is already 
available to that customer, lawfully, from a competing seller. We do not propose 
to give a buyer a price reduction not already otherwise available to him, but 
only to let a second seller meet a lower price that has previously been offered to 
that customer and is then available to him. 

In closing, I want to comment briefly on the distinguished list of those who 
have supported this legislation. 

The letter that I previously included in your record shows that the enactment 
of my bill (S. 780; H. R. 4824) would be in accord with the program of President 
hisenhower. 

The Federal Trade Commission and the Department of Justice both support 
the competitive proposals in the bills introduced by Congressman Walter and 
myself and oppose the bills introduced by Senator Kefauver and Congressman 
Patman. 

The Department of Justice has always taken this position. In 1949 under 
Attorney General Tom C. Clark, now a member of the Supreme Court, the Depart- 
ment of Justice supported the proposal contained in my bill and apposed that 
contained in the Kefauver bill. In 1951, under Attorney General J. Howard 
McGrath, the Department of Justice took the same position. 

Not only does the present Federal Trade Commission support my bill, but the 
Commission has done so in the past, even while it was taking a contrary position 
in the courts. On June 9, 1949, the Federal Trade Commission wrote this com- 
mittee that it would be preferable to adopt the proposal contained in my Dill. 
That letter appears at pages 60-62 of the printed hearings of this committee on 
S. 1008 of the Sist Congress. In the fall of 1950, the Commission advised the 
chairman of the Senate Interstate and Foreign Commerce Committee that it 
approved the proposal contained in my bill. That report is contained in a 
committee print published in the S8ist Congress by the Senate Committee on 
Interstate and Foreign Commerce. The Federal Trade Commission did, however, 
in 1951 and 1952 oppose similar legislation. 

The Congressional Record for June 6, 1949 (p. 9166) contains a letter dated 
June 27, 1949, from the Bureau of the Budget to Congressman Sabath, then 
chairman of the Rules Committee, with respect to S. 1008, which was then pending 
in the House. That bill contained the same proposals that are in my bill and 
the letter of June 27 said that it was “in accord with the program of the Presi- 
dent’ (Truman). Mr. Truman later vetoed that bill, but his message makes clear 
that he did not disapprove the purposes of the bill and vetoed it because 
of a confused legislative history including largely amendments of Senator 
Kefauver and Congressman Carroll (along the line of the pending Kefauver- 
Patman bills). 

In the Sist Congress the Secretary of Commerce, Charles Sawyer, testified 
in support of then pending legislation substantially the same as my bill; and 
in the last Congress the Secretary of Commerce, Sinclair Weeks, also supported 
my bill. 
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In 1949 the Council of Economic Advisers, in testimony by John D. Clark, a 
member of the Council, before this committee, supported my bill. And the letter 
of the Bureau of the Budget that I previously referred to states that the Council 
of Economie Advisers now approves my bill. 

While I initially sponsored this legislation because of a firm conviction of the 
righteousness of the cause, I am gratified at the supporters who have since 
approved this legislation. 

The proposals contained in my bill, and in Congressman Walter’s bill, are in 
accord with the program of President Eisenhower. They were in accord with the 
program of President Truman. They have been approved by the Department of 
Justice under Attorneys General Herbert Brownell, Jr., J. Howard McGrath, and 
Tom C. Clark; by Secretaries of Commerce Charles Sawyer and Sinclair Weeks; 
by the Council of Economic Advisers in this and in the prior administration; and 
by the Federal Trade Commission itself in 1953, 1950, and 1949. 

Since the report of the Attorney General’s National Committee to Study the 
Antitrust Laws seeks to adopt a vigorous competitive philosophy, in keeping 
with the purposes of our basic antitrust law, I am not surprised to find that 
they too approved the point of view which I have long entertained in this area. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., May 25, 1954. 
Hon. HoMER E. CAPEH ART, 
United States Senate, 
Washington, D. C. 

My DEAR SENATOR CAPEHART: In accordance with a request by the President, 
the Bureau of the Budget has worked with your representatives of the interested 
Federal agencies in preparing certain suggestions for changes in 8. 1377, to define 
the application of the Clayton and Federal Trade Commission Acts to certain 
pricing practices. There is attached a draft bill based on 8S. 1377, but incorporat- 
ing the changes agreed upon by you, us, and the Chairman of the Federal Trade 
Commission, the Assistant Attorney General in charge of the Antitrust Division, 


and the representatives of the Secretary of Commerce and the Council of Eco- 
nomie Advisers. An explanation for these changes also is attached. 
I am authorized to inform you that enactment of the draft bill would be in 
accordance with the program of the President. 
Sincerely yours, 


ROWLAND HvueGuHeEs, Director. 


3. Delete “and in so competing the seller may maintain below the price of a 
competitor a differential in price which such seller customarily maintains.” 

Normally a seller is permitted only to meet, and not to beat, the lower price 
of a competitor. However, in some competitive situations the seller may not go 
all the way down to the competitor’s lower price, and in other situations he is 
permitted to go below the price of the competitor. These circumstances are a 
part of the good faith of the seller: and they are required or permitted by the 
competitive relationship of the respective products of the seller and his com- 
petitor. The bill refers te the maintenance of a “differential in price which such 
seller customarily maintains.” This language might be construed as requiring 
the Commission or the court to adjudicate that differential which is customarily 
maintained between the respective parties. This might in many cases be a 
difficult and unnecessary burden upon the trier of the facts. It is therefore 
recommended that the phrase be deleted. 

4. Amend subsection 2 (b) rather than create a new subsection. 

This change is made to avoid the need for additional judicial interpretation. 

5. Move proviso concerning knowledge of unlawful offer. 

The proviso in subsection (g) of S. 1877 concerning good faith is moved at 
the end because it is also applicable to subsection (h). 

6. Add “price” to proviso concerning knowledge of unlawful offer. 

This is merely a minor technical improvement. 





2278 ANTITRUST AND MONOPOLY PROBLEMS 


COMPARISON OF Drart BILL witH 8. 1377 


A BILL To define the application of the Clayton and Federal Trade Commission Acts to 
certain pricing practices 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Clayton Act (38 Stat. 730, 15 U. 8. C. 
13), as amended, is further amended by deleting the period at the end of sub- 
section 2 b thereof and adding the following: 

“: And provided further, That in any proceeding involving an alleged violation 
of this section, it shall be a complete defense to a charge of discrimination in 
price, or in services or facilities furnished, if the seller shows that his lower price, 
or his furnishing of greater services or facilities, was made in good faith to meet 
an equally low price of, or services or facilities of comparable value furnished 
or offered by, a competitor: And provided further, That it shall not be a violation 
of this Act for a seller acting independently, to sell at delivered prices, or to 
absorb freight to meet in good faith an equally low price of a competitor. Any 
price or pricing practice permitted by this or the preceding proviso shall not be 
prohibited under section 5 of the Federal Trade Commission Act (38 Stat. 719, 
as amended, 15 U. S. C. 45) : Provided, however, That a seller shall not be deemed 
io have acted in good faith within the meaning of that term as used in this sec- 
tion if he knew or should have known that the competitor's offer or price was 
unlawful and nothing in this section shall make lawful any contract, combination, 
or conspiracy in restraint of trade or any act to monopolize, or conspiracy or 
attempt to monopolize trade or commerce among the several States.” 


Proposep DRAFT OF BILL 


A BILL To define the application of the Clayton and Federal Trade Commission Acts to 
certain pricing practices 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Clayton Act (38 Stat. 730, 15 U. 8S. C. 
13), as amended, is further amended by deleting the period at the end of sub- 
section 2 }) thereof and adding the following: 

“: And provided further, That in any proceeding involving an elleged violation 
of this section, it shall be a complete defense to a charge of discrimination in 
price, or in services or facilities furnished, if the seller shows that his lower price, 
or his furnishing of greater services or facilities, was made in good faith to meet 
an equally low price of, or services or facilities of comparable value furnished 
or offered by, a competitor : And provided further, That it shall not be a violation 
of this Act for a seller acting independently, to sell at delivered prices, or to 
absorb freight to meet in good faith an equally low price of a competitor. Any 
price or pricing practice permitted by this or the preceding proviso shall not be 
prohibited under section 5 of the Federal Trade Commission Act (38 Stat. 719, 
as amended, 15 U. 8. C. 45) : Provided, however, That a seller shall not be deemed 
to have acted in good faith within the meaning of that term as used in this sec- 
tion if he knew or should have known that the competitor's offer or price was 
unlawful and nothing in this section shall make lawful any contract. combination, 
or conspiracy in restraint of trade or any act to monopolize, or conspiracy or 
attempt teu monopolize, trade or commerce among the several States.” 


EXPLANATION FOR CHANGES FROM 8. 1377 MADE IN THE Drart BILL 

1. Delete “what the seller reasonably believed to be.” 

This deletion is recommended to avoid the possibility that the legislation might 
be construed as going beyond the interpretation given existing law in Federal 
Trade Commission v. Staley Manufacturing Co. (324 U. S. 746), and in Standard 
Oil Company v. Federal Trade Commission (340 U. S. 231). In the Staley and 
Standard Oil cases the Court held that the good faith meeting of an equally tow 
price of a competitor required what a reasonable man would believe to be the 
price of the competitor. The seller is not required to act at his peril, an dis on!) 
held to what a reasonable man would believe to be the price of the competit 
under the prevailing circumstances. This will be the meaning of the language 
if the suggested deletion is made. Without this deletion, however, the legisla- 
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tion might be construed to make the test what the particular seller in fact 
believed was the price of his competitor. It would not be consistent with existing 
law to apply the statute on the basis of the subjective beliefs of an individual 
person, 

2. Delete “regularly or otherwise.” 

The enactment of this legislation should serve to clarify existing law and 
thereby eliminate the probability of increased future litigation. The phrase 
“regularly or otherwise” has not been subjected to judicial interpretation in this 
field and its uncertain meaning might reasonably be expected to increase rather 
than to diminish the likelihood of future litigation. Despite the dicta in Federal 
Trade Commission v. Cement Institute (333 U. S. 683), the antitrust laws do not 
restrict the frequency with which a seller may compete by meeting the equally 
low price of a competitor. Selling is normally done through salesmen and by 
constantly offering to sell goods to buyers. Sellers cannot maintain sales repre- 
sentation in a market unless they are free to sell their product in that market, 
at the prevailing market price, every week in the year. However, the opportunity 
to compete in a market through in good faith meeting the equally low price of a 
competitor applies only to competitive business conduct, and does not apply to 
conspiratorial business conduct. Obviously conspiring sellers are not in good 
faith. Much of the legal literature in this field refers to pricing “systems,” par- 
ticularly basing-point systems, with the connotation that pricing “systems” are 
conspiratorial. It is not clear whether “regularity” would be given a similar 
meaning. This legislation should not change the laws with respect to conspiracy. 
The regularity of pricing practices, when accompanied by long time rigidity and 
artificiality of pricing structures, frequently may indicate the existence of a con- 
spiracy ; but that is a conspiracy problem and not a price-discrimination problem. 
Through deleting this phrase in the bill it will be clear that there is no impedi- 
ment to the frequency with which sellers may meet the lower prices of their 
competitors, except when their doing so is pursuant to conduct judicially de 
termined to constitute a conspiracy in restraint of trade. 


JUNE 16, 1953. 
Hon. WILLIAM LANGER, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

My Dear Mr. CHAIRMAN: The Federal Trade Commission is in receipt of your 
letter dated April 8, 1953, asking its views on S. 1357, introduced by Senator 
Kefauver, and on 8. 1377, introduced by Senator Capehart. 

The Kefauver bill would have the effect of overturning the Supreme Court 
decision in the Standard Oil case (340 U. S. 231). A majority of the Commis- 
sion believes that it should not be enacted into law. 

The Capehart bill would restate the language of the Robinson-Patman Act 
to provide for what a majority of the Supreme Court has held is the existing 
law, and it would apply the same standard for competitive pricing to the Federal 
Trade Commission Act. This bill would permit sellers to meet the lower prices 
their competitors are offering to their customers, when they do so in good faith, 
a competitive situation the majority of the Commission believes is not only 
indispensable to a competitive economy, to the protection of consumers, but is 
an essential armament for small-business men in their efforts to hold as well as 
develop their share of the market. The retailer and wholesaler, more than any 
other types of sellers, must be quickly responsive to competitive pricing. 

It has been suggested that the theory of the Capehart bill and the Supreme 
Court decision may serve to weaken the Robinson-Patman Act and be inimical 
to small business. As demonstrated below, we believe the contrary to be the 
fact. 

Furthermore, clarification of the meeting competition proviso puts into proper 
perspective an alleged inconsistency between legislative policies which enforce 
price competition (Sherman Act and Federal Trade Commission Act) and those 
which regulate price discrimination (Robinson-Patman Act). As Congress 
thought of it, the promotion of price competition and the prohibition of unfair 
pricing practices constituted a complementary dual program of fostering compe- 
tition in the public interest. However, two conflicting viewpoints seem to have 
evolved—-one condemning price fixing and the other encouraging price stabiliza- 
tion. 

It is the view of the present majority of the Commission that this conflict is 
unnecessary, that the gearing of the privilege to compete with the obligation to 
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compete fairly, is not inconsistent except as made so by strained statutory inter- 
pretation. 

We believe that the right to meet a lower price which a competitor is offering 
to a customer, when this is done in good faith, is the essence of competition and 
muust be permitted in a free competitive economy. 

A principal example of such competitive conduct is lawful competitive freight 
absorption. To deny businessmen the right to competitive freight absorption 
requires that every seller purchase from the closest supplier (or suffer the pen- 
alty of paying higher prices) and it limits each seller to those customers located 
closer to his plant than to the plant of any other seller. If freight absorption is 
not lawful, sellers located in deficit production areas are given an artificial eco- 
nomic reward, while buyers in the same areas suffer a corresponding penalty. 
Without freight absorption, sellers in surplus production areas are greatly handi- 
capped, while buyers in such areas are given an artificial benefit. Permitting 
competitive freight absorption—so that a seller may meet the lower price of a 
more favorably located competitor—gives the buyers a greater number of sup- 
pliers competing for their business. At the same time, it increases the number of 
potential customers for whose business each seller is free to compete. If busi- 
nessmen, large or small, cannot meet competition, the whole nature of our com- 
petitive economy would be recast or destroyed; business in some areas would 
bloom and prosper, while in others it would wither and die. 

Our free-enterprise system requires competition in all areas. In fact, our 
whole theory of trade reguiation is based upon the existence of competition in 
every market. If such regulation is to remain effective, a seller must be per- 
mitted, when acting fairly and in good faith, to meet the equally low price of a 
competitor. 

We think the Supreme Court reaffirmed this fundamental principle in the 
case of Standard Oil v. Pederal Trade Commission (340 U. S. 231). but if a 
legislative restatement seems necessary or desirable we believe the Capehart 
bill will accomplish this. 

The view recently, but no longer, urged by a majority of the Commission, 
ind which is the basis for the Kefauver bill, is that meeting the equally low 
price of a competitor should not be a defense whenever it injures competition. 
As a practical matter, this completely nullifies the defense, and it would then 
never be available to any seller, for the Supreme Court has already beld that 
every substantial difference in price may injure competition. 

The view formerly expressed for the Commission on 3S. 340 on March 16, 1953, 
is withdrawn to the extent that it is inconsistent with that here expressed. My 
letter of April 15, 1953, to the Director of the Bureau of the Budget which ex- 
pressed my separate views on S. 540 is attached. 

A more detailed statement of both bills and the Commission’s views on each 
is attached 

Commissioners Mead and Spingarn dissent from the views expressed in this 
report. A statement of their dissenting views is attached. 

In view of your request that the Commission's views on these bills be made 
available as promptly as possible in order to facilitate the work of the Com- 
mittee, this report has not been cleared by the Bureau of the Budget. 

By direction of the Commission: 

Sincerely yours, 
Epwarp F. Howrey, Chairman. 


MeMorRaANDUM Re Keracver (S. 11) anp Capenart (S. 780) Bus (Sirs Cone.) 


Senator Kefauver (and 29 other Senators) introduced S. 11 on January 6, 
1955, to amend section 2 (b) of the Robinson-Patman Act to provide that the 
defense of good-faith meeting of the equally low price of a competitor should not 
apply whenever its effect may be substantially to lessen competition or tend to 
create a monopoly in any line of commerce. Senator Kefauver’s statement 
accompanying the bill was a repetition of a previous statement that the Federal 
Trade Commission found it necessary to challenge almost in its entirety. On 
January 27, 1955, Senator Capehart introduced S. 780 to make the good-faith 

1eeting of an equally low price of a competitor a full defense to a charge of pric 
discrimination. Senator Capehart accompanied introduction of his bill with 
etter from the White House saying that that bill was in accord with Presiden 


Eiseuhower’s program. These bills are for opposite purposes. 
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HISTORY OF PROPOSALS 


Beginning in the Truman administration and continuing in the Eisenhower 
administration, the Kefauver proposal has been opposed and the Capehart pro- 
posal approved by the Department of Justice, Department of Commerce, and the 
President’s Council of Economic Advisors. In the Truman administration the 
Federal Trade Commission at one time supported the Kefauver proposal and at 
another time supported the Capehart proposal. The present Commission has 
supported the Capehart proposal. 

In the Truman administration the White House advised that a bill similar to 
the Capehart proposal (S. 1008, 81st Cong.) was in accord with the President’s 
program. President Truman later vetoed that bill; but for the reason that con- 
fusion might follow from its legislative history, which included adoption of an 
amendment following the Kefauver proposal, that was later modified in 
conference, 

The Kefauver bill would enact into law a construction of the present act which 
the Federal Trade Commission, without the support of the Department of Jus- 
tice, had argued in the Standard Oil case and which was expressly rejected by 
the Supreme Court in that case (340 U. S. 231; 1951). Senator Kefauver, in 
spite of objections from the Department of Justice, has attempted to write this 
concept into bills dealing with this subject that have been before the Congress 
in the past 5 years. 

Since the purpose of the Kefauver bill is to overrule the Supreme Court 
decision in the Standard Oil case, it is necessary to consider both the pertinent 
provisions of the Robinson-Patman Act and to understand what the Supreme 
Court held in that case. 

THE STATUTE 


Scetion 2 (a) of the Robinson-Patman Act makes unlawful discrimination in 
price “where the effect of such discrimination may be substantially to lessen 
competition, or tend to create a monopoly in any line of commerce, or to injure, 
destroy, or prevent competition with any person who either grants, or knowingly 
receives, the benefit of such discrimination, or with customers of either of them.” 

Section 2 (b) provides that a seller may rebut a charged violation of section 
2 (a) “by showing that his lower price * * * was made in good faith to meet 
an equally low price of a competitor * * *.” 

In the absence of a price discrimination having the adverse effect on competi- 
tion provided for in section 2 (a) there is no occasion for the defense in 
section 2 (b) ever to be invoked. However, as shown below, the Kefauver bill 
would make that defense not available whenever there was present the very com- 
petitive effect required to bring the pricing practice within the condemnation 
of the act in the first place. This is the equivalent of eliminating the meeting 
of competition defense from the act entirely because it is made inapplicable to 
every case in which it might ever be invoked. 

Section 2 (a) applies to price discriminations that may lessen competition, 
tend to create a monopoly, or injure competition with any person, etc. The 
Kefauver bill would make the section 2 (b) defense inapplicable only where 
there may be a substantial lessening of competition, or a tendency toward 
monopoly. It might appear on the surface that the defense would still be 
available whenever its effect might only be to injure competition with any 
person, ete. However, the courts have not distinguished between “substantially 
to lessen competition” and “to injure competition with any person, etc.” Both 
the courts and the Commission have treated those phrases as having the same 
meaning. Therefore, the proposed bill would make the defense of good-faith 
meeting of an equally low price of a competitor meaningless; and the bill has 
been so construed by all responsible officials of the Government concerned 
with the act. 

THE STANDARD OIL CASE 


Despite the plain language of section 2 (b), in the Standard Oil case the 
Federal Trade Commission ruled that the defense of good-faith meeting of a 
lower price of a competitor did not apply if the Commission found an injury 
to competition among resellers. 

That case involved gasoline marketing in the Detroit area where there were 
130 licensed jobbers—gasoline buyers taking delivery in tank-car quantities, 
who had their own bulk storage plants, and had truck distribution facilities 
for deliveries to retail stations. Standard had had 7 of those jobber customers 
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but bad lost 3 to competitors. The case involved the legality of Standard’s 
trying not to “lose those accounts” by giving its remaining four customers the 
tank-ear price at which all other jobbers were buying from other suppliers. 
That price was 114 cents a gallon below the price to retail service station 
customers. The Commission charged that it was unlawful for Standard to 
get a higher orice from its retailer customers who purchased in small quantities 
delivered by truck to their retail stations. 

Standard admittedly could not have retained those four customers unless 
it solid to them at the jobber tank-car price. It was recognized that the statute 
cou'd not be applied to other competing suppliers who sold only at one price 
level to jobbers and offered those customers the same jobber price. Since 
Standard also sold to retailers in the same area and because one or more of 
those jobbers resold at cut prices, the Commission contended that Standard had 
no richt to retain its jobber customers. 

The Commission’s trial examiner made the finding that, “the lower prices 
allowed these four customers were in fact granted to meet equally low prices of 
competitors.” 

In reviewing the Commission’s ruling, the court of appeals found that, “it 
may he assumed to be conclusive” that Standard “made its low price” to the 
four jobber enstomers “in good faith to meet the lower price of a competitor.” 

The Commission's own findings are that: “It may well be that respondent 
was convinced that if it ceased granting tank ear prices to [the four jobber 
customers] it would lose those accounts. It had substantial reason for beliey- 
ing this to be the case * * *.” 

The Supreme Court stated the Commission's position, and its effect upon the 
statutory defense, as follows: “The proviso in section 2 (b), as interpreted by 
the Commission, would not be available when there was or might be an injury 
to competition at a resale level. So interpreted the proviso would have such 
little, if any, applicability as to be practically meaningless.” 

‘The Supreme Court rejected the Commission's view that the statutory defense 
was not available whenever there might be an injury to competition. The 
Court said: “It must have been obvious to Congress that any price reduction to 
any dealer may always affect competition at that dealer’s level as well as at 
the dealer's resale level whether or not the reduction to the dealer is discrimina- 
tory.” 

Of the pricing rigidity that would be required if a seller had only the alter- 
natives of reducing his prices to all of his customers, or to none of them, the 
Court said: “There is nothing to show a congressional purpose, in such a situa- 
tion, to compel the seller to choose only between ruinously cutting its prices to all 
its customers to match the price offered to one, or refusing to meet the compe- 
tition and then ruinously raising its prices to its remaining customers to 
cover increased unit costs. There is, on the other hand, plain language and 
established practice which permits a seller, through section 2 (b), to retain 
a customer by realistically meeting in good faith the price offered to that 
customer, without necessarily changing the seller’s price to its other cus- 
tomers.” 

That decision was by a divided Court, 5 to 3. However, the Justices were 
unanimous in their view that the construction urged by the Commission, and 
now embodied in the Kefauver bill, would weaken competition. The premise 
of the dissenting Justices, however, was that Congress had intended so to do. 

The minority opinion stated: “Nondiscriminatory pricing tends to weaken 
competition in that a seller, while otherwise maintaining his prices, cannot 
meet his antagonist’s price to get a single order or customer. But Congress ob- 
viously concluded that the greater advantage would accrue by fostering equal 
access to supplies by competing merchants or other purchasers in the course of 
business.” 

The majority of the Court refused to believe that the Congress had intended to 
thus restrict the right to compete, saying: “It is enough to say that Congress did 
not seek by the Robinson-Patman Act either to abolish competition or so radi 
cally to curtail it that a seller would have no substantial right of self-defense 
against a price raid by a competitor.” 

The majority opinion also quoted (in a footnote) from a TNEC monograph 
Written in 1941 by members of the Federal Trade Commission staff. That mono- 
graph said of this provision: “The amended act now safeguards the right ofa 
seller to discriminate in price in good faith to meet an equally low price of a 
competitor, but he has the burden of proof on that question. This right is 
suaranteed by statute and could not be curtailed by any mandate or order of 
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the Commission * * *. The right of self-defense against competitive price at- 
tacks is as vital in a competitive economy as the right of self-defense against 
personal attack.” 

The ultimate conclusion of the majority opinion of the Supreme Court, ap- 
parently the primary bases of its decision, was that: 

“The heart of our national economic policy long has been faith in the value 
of competition. In the Sherman and Clayton Acts, as well as in the Robinson- 
Patman Act, ‘Congress was dealing with competition, which it sought to protect, 
and monopoly, which it sought to prevent.’ ” 


CONCERNING THE STATEMENT BY SENATOR KEFAUVER ON HIS BILL 


In a letter to the chairman of the Senate Judiciary Committee dated June 16, 
1953, the Chairman of the Federal Trade Commission said that the Commission 
felt “compelled to comment for the record” in order “to avoid any misunderstand- 
ing, and to avoid any misconstruction,’ which might result from Senator Ke- 
fauver’s statements about the similar bill he introduced in 1953. The Commission 
referred to glaring errors in a statement released by Senator Kefauver which 
appears in large part in the Congressional Record (March 18, 1953, pp. 2125-6). 

Senator Kefauver’s statement says that the good faith defense “permits any 
price discrimination, regardless of its effect upon small business or competition 
as long as it is made in good faith.””. The Commission’s comment is: “The defense 
is in fact available only to meet an equally low price that a competitor offers to 
a customer. It does not permit any other price discriminations.” 

Senator Kefauver’s statement says, “The burden is upon enforcement agencies 
to prove the discrimination was not in good faith—which is almost impossible as 
a practicable matter.” The Commission’s comment is: “The burden is in fact 
upon the seller to show his good faith. The Court so held in the Standard Oil 
“ase. It is for the Commission to decide whether the seller has proved that he 
acted in good faith. The Commission does not have to prove the seller’s bad 
faith.” 

The statement says that, “the Court held that good faith is a complete defense 
to a charge of price discrimination under the Robinson-Patman Act.” The Com- 
mission’s comment is: “The Court in fact concluded that a seller is permitted 
to meet ‘in good faith a lawful and equally low price of its competitor.’ ” 

The statement says: “The big supplier can drive these smaller competitors out 
of business by reducing his price in one market at a time, making up any losses 
through higher prices charged elsewhere.” 

The Commission’s comment is: “This is in fact not possible under the defense 
in question for it would not be meeting the equally low price of a competitor 
More important, such conduct has frequently been held unlawful under the Sher- 
man Act and we think it inconceivable that conduct which violates the Sher- 
man Act could be said to be in good faith. Certainly this Commission would 
never find such conduct in good faith. That type of predatory price cutting, 
which had been held unlawful by this Commission before the enactment of the 
Robinson-Patman Act, is certainly an attempt to monopolize and is thus specifi- 
cally excepted from the Capehart bill.” 

The statement says: “As the law now stands, there is no limit on discrimina- 
tions, as long as they are made in good faith. Once this simple test is met the 
big firm is given carte blanche to drive his smaller competitors out of business and 
to create monopolies.” 

The Commission's comment is: “We do not believe that such is the existing law. 
As noted above the defense applies only to meeting an equally low price which 
a competitor is already offering to the customers. The seller must affirmatively 
prove his good faith and this is not a simple matter (as is inferred in the state- 
ment quoted above). Creating—or even attempting to create—monopolies is 
never good faith, nor is the carte blanche destruction of others. The Commis- 
Sion does not consider good faith as a meaningless requirement. It means that 
the seller must convince the Commission that he acted for proper competitive 
purposes, and not in a predatory manner.” 

The statement further says that under that bill: “The good faith defense 
Would still be a complete defense in all cases except where the effect of the 
discrimination fell short of probable injury to competition.” 

The Commission’s comment is: “As we have shown above, the exception 
would include virtually every possible case. Under the decisions in the Mor- 
ton Salt and Standard Oil cases, it is unlikely that any price difference to 
meet the equally low price of a competitor would fall short of probable in- 
Jury to competition.” 
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Nevertheless, on January 6, 1955, Senator Kefauver again repeated the same 
statements previously challenged by the Federal Trade Commission in intro- 
ducing the pending bill. Except for a paragraph on the legislative history of 
his proposal, Senator Kefauver’s statement in introducing 8S. 11 is verbatim 
the officially challenged statement he made in 1953. 

Perhaps the most glaring extent to which Senator Kefauver has been mis- 
advised is with respect to the burden of proof. The statute makes clear, as 
does the Supreme Court opinion, that the burden of showing good faith is 
upon the seller who seeks to avail himself of the defense. This is repeated- 
ly emphasized by the Court. The existing statutory language is, “that noth- 
ing herein contained shall prevent a seller rebutting the case made against 
him by showing that his lower price * * * was made in good faith to meet 
an equally low price of a competitor.” 

Referring to two prior cases in which the defense was denied to a seller, 
the Court said in the Standard Oil case: “The decision in each case was based 
upon the sufficiency of the seller’s evidence to establish its defense.” The Court 
also quoted from an earlier case in which it said that “petitioner [seller] failed 
to sustain the burden of showing that the price discriminations were granted for 
the purpose of meeting competition.” [Emphasis added by the Court.] 

The Court quoted from an earlier case the conclusion that: 

“We agree with the Commission that the statute at least requires the seller, 
who has knowingly discriminated in price, to show the existence of facts which 
would lead a reasonable and prudent person to believe that the granting of a 
lower price would in fact meet the equally low price of a competitor. Nor was 
the Commission wrong in holding that respondents failed to meet this burden.” 

Finally, the Supreme Court said in the Standard Oil case that: 

“In a case where a seller sustains the burden of proof placed upon it to es- 
tablish its defense under section 2 (b), we find no reason to destroy that defense 
indirectly, merely because it also appears that the beneficiaries of the seller’s price 
reductions may derive a competitive advantage from them or may, in a natural 
course of events, reduce their own resale prices to their customers.” 

After identifying the bill’s cosponsors, the opening paragraphs of Senator 
Kefauver’s statement introducing his pending bill are: 

“I am today offering a bill to plug a glaring loophole in the Robinson-Patman 
amendment. * * * The loophole is the so«<alled good-faith defense which 
permits any price discrimination, regardless of its effect upon small business 
or competition as long as it is made in good faith. * * * The loophole stemmed 
from the decision of the Supreme Court in the Standard Oil of Indiana case (340 
U. S. 231).” 

Certainly the statute does not permit “any price discrimination, regardless of 
its effect, * * * as long as it is made in good faith.” As the Supreme Court 
said in the Standard Oil case, “the defense in subsection (b), now before us, 
is limited to a price reduction made to meet in good faith an equally low price 
of a competitor.” The Court quoted from an earlier case that the proviso re- 
quired the seller to show, “that the granting of a lower price would in fact 
meet the equally low-price of a competitor.” And the Court said that section 
2 (b) permits a seller “to retain a customer by realistically meeting in good 
faith the price offered to that customer, without necessarily changing the sell- 
er’s price to its other customers.” 

The Court’s opinion makes clear that the proviso does not apply to “any 
discrimination” made “in good faith” but that it applies only to a price reduc- 
tion by a seller to meet a lower price which his competitor is offering to the 
customer. Section 2 (b) does not permit a seller to reduce his price to meet 
an unlawful price of a competitor, to grant a price which he does not have 
reason to believe is in fact offered to the customer by his competitor, or to meet 
a price which bona fide competition does not require him to meet. 


OFFICIAL GOVERNMENT VIEWS 


Since the Truman administration, the Department of Justice has opposed 
the principle of the Kefauver bill. The same is true of the Department of Com- 
merce and the President’s Council of Economic Advisers. President Truman, 
in 1949, supported the principle of a bill by Senator O'Mahoney directly con- 
trary to the Kefauver proposal, although in 1950 he vetoed that bill on the ground 
that amendments adopted in the Congress might cause confusion and therefore 
not succeed in clarifying the law. The Federal Trade Commission, during the 
preceding administration, shifted back and forth; but at the present time the 
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Federal Trade Commission is firmly on record in opposition to the Kefauver bill. 

In 1949 the Department of Justice spokesman, opposing the Kefauver pro- 
posal, told the House Judiciary Committee: 

“First we would recommend deletion of the parenthetical phrases in sections 
2 and 3, the so-called Kefauver amendment * * *. While we recognize the com- 
petitive problem which arises when one purchaser obtains advantages denied 
to other purchasers, we do not believe the solution to this problem lies in denying 
to sellers the opportunity to make sales in good faith competition with other 
sellers.” 

The Supreme Court’s opinion shows that opposition of the Department of 
Justice to the Kefauver amendment was a factor considered by the Court in 
reaching its decision. 

In a letter dated November 27, 1953, to the chairman of the Senate Judiciary 
Committee, the Department of Justice again opposed the Kefauver proposal, 
giving the same reasons for its conclusion that it “does not favor the enactment 
of this [Kefauver] bill.” 

The June 16, 1953, letter of the Chairman of the Federal Trade Commission 
to the chairman of the Senate Judiciary Committee analyzed and opposed the 
Kefauver bill. That letter expresses the views of the majority of the Commis- 
slon as: 

“The Kefauver bill would have the effect of overturning the Supreme Court 
decision in the Standard Oil case (340 U. 8S. 231). A majority of the Commission 
believes that it should not be enacted into law. * * * 

“Our free enterprise system requires competition in all areas. In fact, our 
whole theory of trade regulation is based upon the existence of competition in 
every market. If such regulation is to remain effective, a seller must be per- 
mitted, when acting fairly and in good faith, to meet the equally low price of 
a competitor. We think the Supreme Court reaffirmed this fundamental prin- 
ciple in the case of Standard Oil v. Federal Trade Commission (340 U. S. 231), 
but if a legislative restatement seems necessary or desirable we believe the 
Capehart bill will accomplish this. The view recently, but no longer, urged by 
a majority of the Commission, and which is the basis for the Kefauver bill, is 
that meeting the equally low price of a competitor should not be a defense when- 
ever it injures competition. As a practical matter this completely nullifies the 
defense, and it would then never be available to any seller, for the Supreme Court 
has already held that every substantial difference in price may injure compe- 
tition.” 

The Secretary of Commerce wrote the chairman of the Senate Committee on 
the Judiciary on October 9, 1953, opposing the Kefauver bill. He said that: 

“S. 13857 adopts the minority opinion of the Supreme Court in the Standard 
Oil case. In our opinion, S. 1357 would invalidate the defense of meeting in 
good faith a lower competitive price whenever the effect ‘may be substantially 
to lessen competition or tend to create a monopoly in any line of commerce.’ 
This would, in our opinion, destroy the availability of this defense for all prac- 
tical purposes and in effect prevent real competition.” 


CONCLUSIONS 


It may be urged, as noted earlier, that the Kefauver bill would only prohibit 
good faith meeting of an equally low price of a competitor when its effect might 
be substantially to lessen competition; and it would not prohibit doing so when 
the effect might only be to injure competition with any person, etc. 

But as interpreted by the courts and by the Commission, “substantially to 
en competition” and ‘to injure competition with any person” are one and 
the same. 

In one Commission case the order goes so far as to find that: 

“These arguments [that prices were made for the purpose of meeting compe- 
tition] show that respondent’s discriminatory prices were made to retain the 
business of certain customers or to secure the business of others and that they 
were largely successful in doing so. To the extent that business is held by or 
diverted to respondent from its competitors by its discriminatory prices and 
unfair practices, competition has been adversely affected within the meaning of 
the law.” (FTC docket 4920; reversed on other grounds by the Court of Appeals, 
Seventh Circuit.) 

The Kefauver bill is generally referred to as the equal opportunity bill. Its 
avowed purpose is to give every buyer an equal opportunity to buy at the same 
price. The difficulty with this concept, as noted by the Supreme Court, is that 
it eliminates price competition and materially weakens our competitive system. 
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Dr. John D. Clark, a member of President Truman’s Council of Economic 
Advisers, testifying in favor of an earlier proposal contrary to the Kefauver 
bill, told a congressional committee that: 

“All competitive effort is burdensome and harmful to those who cannot keep 
pace, but if we said it must stop short before it hurts anyone we would completely 
abandon the policy of competition.” 

On May 25, 1954, the Director of the Bureau of the Budget wrote Senator 
Capehart transmitting a draft bill slightly revising his prior bill to reaffirm 
the Supreme Court decision in the Standard Oil case. That letter advises that 
it was “agreed upon by you, us, and the Chairman of the Federal Trade Commis- 
sion, the Assistant Attorney General in charge of the Antitrust Division and the 
representatives of the Secretary of Commerce, and the Council of Economie 
Advisers.” That letter concludes, “I am authorized to inform you that enactment 
of the draft bill [to reaffirm the Standard Oil decision] would be in accordance 
with the program of the President” (Congressional Record, June 22, 1954, p. 8108). 
This bill is now pending as 8S. 780 (84th Cong.). 

The Supreme Court, in rejecting the Commission’s prior construction of existing 
law and the proposal of the Kefauver bill, said: 

“We need not now reconcile, in its entirety, the economic theory which under- 
lies the Robinson-Patman Act with that of the Sherman and Clayton Acts. It is 
enough to say that Congress did not seek by the Robinson-Patman Act either to 
abolish competition or so radically to curtail it that a seller would have no sub- 
stantial right of self-defense against a price raid by a competitor.” 

This is what the Kefauver bill is designed to do. 


THE BENEFIT TO SMALL-BUSINESS MEN OF THE RIGHT, IN Goop FaitH, To Meet 
THE LOWER PRICE OF A COMPETITOR 


Extension of remarks of Hon. William S. Hill of Colorado in the House of 
Representatives, Monday, August 3, 1953 


Mr. Hitt. Mr. Speaker, there is considerable confusion as to the effect on 


small-business men of sellers having the right to reduce their prices in good 
faith to meet the equally low price of a competitor. Proponents of such legis- 
lation say that it will aid small business. Opponents of the legislation vigor- 
ously urge that it will harm small business. An analysis of the proposed 
legislation and an unemotional economic review of its impact on small business 
therefore seems to be in order. 


1. THE SCOPE OF PENDING LEGISLATION 


The Supreme Court, on January 2, 1951, in the Standard Oil case, held that 
it was a full defense, under the Robinson-Patman Act, for a seller to show that 
he in good faith met the equally low price of a competitor. The Walter Dill, 
H. R. 4170, now pending in the House of Representatives, and the identical 
Capehart bill, S. 1377, now pending in the Senate, would clarify the statute in 
the manner that the existing statute has been construed by the Supreme Court. 
The Federal Trade Commission, in a letter to Senator Langer dated June 16, 
1953, has advised the Congress that this bill does not go beyond its interpreta- 
tion of the present law. 

This bill permits a seller to absorb part or all of the transportation costs 
on the goods he sells in order to compete in a distant market with a competitor 
who is closer to the customer and therefore has a lower transporation cost. 
The bill would permit a seller to reduce his price to a customer in order to meet 
a lower price which his competitor is offering to his customer. There are, 
however, many limitations on the seller’s right to engage in these practices, the 
most important of which are: 

First. The seller must affirmatively prove to the Federal Trade Commission 
that he acted in good faith. The Government does not have to prove that he 
acted in bad faith. Good faith is not a meaningless term. Since the statute re 
lates to competition, it must be good-faith competition. A seller who is trying 
to put someone out of business, seeking to create a monopoly, or engaging in any 
other bad practice is certainly not in good faith. A seller who is not required 
by bona fide competition to meet the competitor’s price would not be in good 
faith. He must make the price reduction defensively because competition re- 
quires it, and not offensively to gain an improper competitive advantage. 





ANTITRUST AND MONOPOLY PROBLEMS 2287 


Second. Sellers are permitted only to meet the lower price which a competitor 
is offering. They cannot undercut it. There is but one exception to this rule 
which appears to be solely for the benefit of small business. When a seller's 
product always normally sells at a differential below the price of his competitor 
that seller may in reducing his price maintain that customary differential, but 
he cannot undercut below the differential. It is generally the widely advertised 
product with a high degree of consumer acceptance that commands the higher 
price. It is generally the small fellow who cannot afford huge expenditures for 
advertising, whose product is not widely accepted by the consuming public, and 
therefore must have the lower price. But in any event the bill does not permit 
going below the competitor’s price just to undercut him, the seller may do so 
only to preserve a differential which he normally maintains. It is the little 
fellow who must maintain such a differential if he is to stay, in the competitive 
contest. 

Third. Since this competitive right applies only to cases in which the seller 
must meet the competitor’s lower price to compete in good faith, it has no appli- 
cation to the countless consumer items, such as drugs, in which it is not competi- 
tively necessary or customary for a seller to meet the lower price of a competitor. 
The right applies largely to the sale of such basic homogeneous items as steel, 
cement, sugar, salt, rubber, lumber, paper, gasoline, and chemicals where 
buyers will not pay more to one seller than to another for a like product. This 
is more fully discussed later. 

Fourth. By its express terms the bills are not applicable—and give no protec- 
tion—to any seller who is engaged in a conspiracy to fix prices, attempting to 
monopolize any part of the trade or commerce, or otherwise seeking to restrain 
trade. 

The Federal Trade Commission had argued in the Standard Oil case—and 
opponents of the legislation seeking to reverse the Supreme Court now contend— 
that the right to meet the lower price of a competitor should be denied whenever 
the effect may be to injure competition. The Supreme Court rejected that 
construction of the existing law because it found that whenever one buyer gets 
a lower price than another there may always be an injury to competition. It is 
not possible to have competition without the risk that someone will be hurt, and 
to avoid risking such an injury means we must prohibit competition. 


2. SMALL-BUSINESS MEN AS SELLERS 


Most small-business men have but a single plant and must ship their goods 
into as many markets as are necessary to consume their plant’s production. 
Particularly in basic items, freight is a substantial factor in the delivered cost 
and buyers are concerned with the delivered cost, not the f. o. b. mill price. A 
manufacturer or fabricator can market his goods at the full plant price plus the 
full freight only in the area around his plant in which the delivered cost of his 
goods is lower than that of his more distant competitor. When, however, he 
attempts to expand the area of his sales by going into a distant market, he must 
reduce his price to absorb part or all of the freight so as to meet the lower price 
of the more favorably located competitor. 

The big businesses can and do erect multiple plants across the country. They 
can build warehouses at important distribution centers, and even put their fac- 
tories close to the big consuming markets. The small-business man generally 
does not have the capital to do those things. He must find a market for the 
things he produces in the plant he now owns. 

Frequently, even in such basic commodities as salt, sugar, and paper, wealthy 
concerns can create a market for their product, by huge advertising campaigns, 
without meeting the lower price of their competitor. 

The little fellow can compete only if he is free to go into each market and sell 
his goods at the prevailing local price for like goods, whenever it is profitable 
for him to do so. In doing so he is doing no more than giving the customer a 
price which is already available to him—and at which price the customer is going 
to buy in any event. 


3. SMALL-BUSINESS MEN AS BUYERS 


We have seen that permitting sellers to meet the lower price that a competitor 
is offering to the customer increases the area in which a seller can market his 
goods. This means an increased number of sellers competing for the business 
of every buyer. It is always in the interest of the buyer to have an increased 
humber of sellers competing for his patronage. 
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If sellers are not permitted to meet the prevailing local price for basic homo- 
geneous commoditites, each buyer must purchase from the closest supplier or else 
pay a higher price for the privilege of dealing with another seller. Since most 
buyers cannot afford this privilege, the local seller is given a monopoly. The 
small-business man always suffers most from any monopoly. Big concerns can, 
if necessary, construct or create their own sources of supply. Frequently the 
mere threat to do so is enough to get fair treatment from the supplier. 

The little concern, and most buyers are small in comparison with their sup- 
plier, must depend upon competition among his suppliers to get him fair treat- 
ment. It is always in the interest of small business to increase the number of 
sellers competing for the buyer’s business on the most favorable lawful terms. 


4. RETAIL DRUGGISTS 


While the legislation has but little effect on reailers, it has no application what- 
ever to retail druggists. This is so for two reasons in addition to the fact that 
most retail drug items are protected by the fair trade laws passed by the Congress 
and 45 of the States. 

First, competition does not require meeting the lower price of a competitor 
for drug items and therefore it would not be good faith to do so. The countless 
brands of cosmetics and toilet articles in drugstores sell at many different 
prices. Each sells on its own brand name. No effort is made in drugs to meet 
the lower price of a competitor because the public will, and do, pay more for 
a toothpaste, a brand of face powder, or a make of vitamins which is to their 
liking because of any one of countless personal factors. 

‘This competitive situation is unlike that in the sale of cement, where a 
builder will not pay more for one brand than for another. Or sugar, where 
a housewife will not pay more for one brand than for another. Or steel, 
where a fabricator will not pay more for one brand than for another. And 
sO on. 

Since competition does not require meeting the lower price of a competitor 
in drug items, it would not be good faith to do so, more important, it is not the 
practice in the drug industry. 

Secondly, this competitive right has no application when the seller knows, 
or should know, that his competitor’s price is unlawful. Most drugs are brand- 
name products; they are highly advertised by their manufacturers and adver- 
tised drug products are sold in both the big chainstores and the small inde- 
pendent stores. It would be illegal for one seller to give a discount to a big 
chain that he did not give to a small buyer, and therefore it would also be illegal 
for any other seller to attempt to meet such a lower price given to a big buyer. 

It is true that the chain drugstores generally sell private-label goods at re- 
duced prices, but the independent druggist generally does not deal in private- 
label goods at all and there is therefore no discrimination and would be no 
violation on any theory. Sometimes a big chain gets a discount justified by 
cost savings, but if one seller has the cost justification the chances are his 
competitor also does or at least close to it. 

So long as the drug suppliers sell throughout both big chains and small 
independents, there is no chance that one such seller can lawfully start a price 
discrimination in favor of the big buyer, and it therefore is not possible that 
this legislation would permit anyone to lawfully meet any such lower price. 


5. GROCERS AND OTHER RETAILERS 


In common with the druggists, grocers are not affected by this legislation 
as to advertised brand-name merchandise sold in both the big chains and the 
independent stores. This is so for the same reasons applicable to the drug 
trade. As to homogeneous products, or unbranded goods all of the same general 
character, where the consumer will not pay more for the goods of one processor 
than for those of another the legislation would affect retailers but would not 
hurt them. The important thing here, however, is that the buyer who gets 
the low price is not being given anything that was not already available to 
him lawfully from another seller. 

A retailer is never injured when a seller reduces his price to a competitor 
of that retailer to meet the equally low price of the seller’s competitor. The 
lower price was already available to that buyer and, assuming good faith, the 
buyer would have bought at the lower price in any event. It may be, and some- 
times is, that a retailer is injured when his competitor gets a lower price. What 
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injures the retailer, however, is that his competitor is lawfully able to buy at a 
lower price from a seller who can lawfully sell at that price. The fact that a 
second seller in good faith meets the equally low price of the first seller does not 
inflict any additional injury on the retailer. 


6. THE FOOD BROKERS 


Because the National Food Brokers Association has been in the forefront of 
the fight against this legislation, a word as to their interest is in order. They 
are not personally in any way affected by the legislation. They merely act 
for principals who pay them a fee for moving their products. Their principals 
are deeply interested in this legislation. Food brokers sell the pack of most 
independent canners whose product is generally not highly advertised. These 
canned goods must be sold over wide areas, depending on the size of the crop 
in the area adjacent to the cannery, and must always be sold at prices that 
are competitive in the local market. The principals of these food brokers must 
be able to meet the lower price of the local competitor in the market place if 
they are to stay in business. 

The interest of these brokers seems to be only in a united front against any 
amendment to the Robinson-Patman Act in order to protect section 2 (c). 
This section gives the food brokers a monopoly over brokerage fees, even though 
cooperative groups do the work of the brokers. In the Carpel, IGA, and other 
cases the Federal Trade Commission has prohibited the payment of brokerage 
to cooperative buying organizations of groups of small grocers. This appears 
to be the point of interest for the brokers. 

Small-business men are always interested, as buyers, in having the greatest 
number of sellers competing for their business. As sellers, small-business men 
must always have competitive prices in order to market their goods because 
they cannot usually afford to create a market by advertising expenditures. The 
retailers are protected against predatory practices by the fact that one seller 
is prohibited from meeting the illegal price of his competitor. The right to in 
good faith meet the lower price which a competitor is offering to the customer 
is clearly in the interest of small business. 


The Cuarrman. Mr. Howrey, will you please step forward? I 


notice accompanying you two distinguished former Members of this 
House, Brothers Secrest and Gwynne. And we welcome them, to- 
gether with your gros self, Chairman Howrey. We always remember 


with kindliness their service in the House. I am always more than 
pleased to welcome them back to their old haunts. Would you just 
give your name and your affiliation to the stenographer ? 


STATEMENT OF EDWARD F. HOWREY, CHAIRMAN, FEDERAL 
TRADE COMMISSION, ACCOMPANIED BY JOHN W. GWYNNE AND 
ROBERT T. SECREST, MEMBERS; HARRY BABCOCK, DIRECTOR, 
BUREAU OF INVESTIGATION ; JOHN M. BLAIR, STAFF ECONOMIST; 
ROBERT PARRISH, SECRETARY; JOSEPH SHEEHEY, DIRECTOR, 
BUREAU OF LITIGATION; D. C. MURCHISON, ASSISTANT TO 
CHAIRMAN; THOMAS P. BAXTER, CHIEF, DIVISION OF MANAGE- 
MENT AND ORGANIZATION; EARL W. KINTNER, GENERAL 
COUNSEL; AND ALEX AKERMAN, JR., EXECUTIVE DIRECTOR, 
FEDERAL TRADE COMMISSION 


Mr. Howrey. Thank you, Mr. Chairman. 

My name is Edward F. Howrey, and I am Chairman of the Fed- 
eral Trade Commission. I have a prepared statement, Mr. Chairman, 
which I should like to read, if I may. 

The CHarrmMan. Yes, you may. 

Do you care to be interrupted as you go along, or would you rather 
we wait until you complete it? 
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Mr. Howrey. I will leave that entirely up to you—whichever you 
preeea does not make a bit of difference to me—I will be glad to 
le interrupted. 

The CHAtrmMAn. Let us see how we progress. 

_ Mr. Howrey. I wonder if I may have my assistant come up and 
join me ¢ 

The CHarrMan. We are very happy to have you. 

Mr. Howrey. This is David Murchison. He is assistant to the 
Chairman of the Federal Trade Commission, 

The CHAirmMAN. Brothers Secrest and Gwynne, would you like 
to come and sit up here where you usually sit / Brother Gwynne used 
to serve on this very committee. We had some very cordial days 
together. 

‘You may proceed, Mr. Howrey. 

Mr. Howrey. It is a pleasure to be here this morning in response 
to your invitation. 

1 understand that it would be appropriate for me to describe briefly 
the current work of the Federal Trade Commission. I have also been 
informed that it would be desirable for me to discuss the report 
of the Attorney General’s National Committee to Study the Anti- 
trust Laws and to comment on its possible effect on the work of the 
Commission. I shall be happy to direct my remarks to each of these 
subjects. 

The past 214 years represent, in my opinion, a period of consid- 
erable progress at the Commission. We have not accomplished all of 
our objectives, or made every conceivable improvement, but we have 
taken measurable steps in what I consider to be the right direction. 
The changes which have been effected since I become Chairman are 
essentially operational reforms born of a hard, realistic, reappraisal 
of the Commission’s 40 years’ experience. 

We have reorganized our administrative structure, instituted far- 
reaching measures to eliminate delay in our procedures, increased staff 
efficiency, and reoriented our activities to the basic principles orig- 
inally intended by Congress. We have neither attempted nor achieved 
any ideological revolution. But we have, I submit, revitalized the 
Commission’s work and given new momentum to the enforcement of 
the laws committed to it. 

The results of these improvements are dramatic. They include 
the following: 

On April 1, 1953, 42 formal, briefed, and argued cases had been 
awaiting decision by the Commission for over 30, days. Ten of these 
had been assigned in 1953, 27 in 1952, and 5 in 1951—3 of the latter 
were assigned on January 5, 1951. By contrast, as of May 31, 1955, 
there was no sntimenanoly < ‘ase Which had been pending with a Com- 
missioner for more than 30 days, and only 1 deceptive-practice case- 
this latter had been assigned on April 29, 1955. 

The Cuairman. “By contrast, as of May 31, 1955, there was no 
antimonopoly case which had been pending”—how many cases had 
been instituted ? 

Mr. Howrey. You mean how many complaints had been filed? 

The Cuarmman. Yes—antimonopoly complaints. 

Mr. Howrey. During the fiscal year 1954, 30 antimonopoly com- 
plaints were filed. I have that in my statement just a couple of 
paragraphs on, and perhaps, if I may, I will wait to answer, because 
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my figures in the statement are a little more current than the ones 
| have in this tabulation. 

The Cuarmman. All right. I did not have an opportunity to 
read this in advance, and therefore that it why I bothered you now. 
Incidentally, under the rules of the committee, we are supposed to 
have these reports which are read at least a day or, I think, the rule 
says 2 days in advance. 

Mr. Howrey. I am very sorry. I was not aware of that rule. 
We just got it off the typewriter late yesterday afternoon, and we 
vot it off the duplicating machine very early this morning. 
~ The Cuarrman. That is perfectly all right. 

Mr. Howrey. So I am very sorry. 

In 1953, 41 of 156 pending antimonopoly investigations were 
over 1 year old. In 1955, only 15 of 189 antimonopoly investigations 
are more than 1 year old. 

Prior to our reorganization, there were a total of 175 internal 
procedural steps taken prior to the issuance of a complaint in an 
antimonopoly proceeding. Since the reorganization, these have been 
cut to 70. In the field of deceptive practices a comparable reduction 
of steps has been effected. 

In April of 1953 it was found that no action had been taken to 
determine whether there was compliance with more than 4,000 existing 
cease-and-desist orders. By April 1955, as a result of the start of a 
far-reaching compliance survey, 1,166 of the 4,000 old Commission 
orders had been examined and reviewed, 436 supplemental reports of 
compliance had been requested, and 28 compliance field investigations 
had been instituted. A substantial number of court-enforcement pro- 
ceedings are now in preparation. In addition, outstanding orders 
in a number of industries, including, for example, the automotive in- 
dustry, are being checked for violations. Moreover, a check is being 
made of the 171 pre-1947 Robinson-Patman orders. 

Between 1947 and 1953, 17 civil-penalty actions were brought in 
Wederal district courts by the Commission under the civil-penalty 
procedures of the Federal Trade Commission Act, an average of less 
than 3 per year. Two years later, in April 1955, 22 new suits were 
either pending in court or in the drafting stage. 

With 1 month of fiscal 1955 remaining, the Commission had already 
issued more antimonopoly cease-and-desist orders than in any 1 
of the preceding 4 years—1954 was the previous high year. ; 

In fiscal year 1954 the Commission issued 30 antimonopoly com- 
plaints as opposed to a lesser number in each of the preceding 3 years. 
In the final quarter of fiscal 1954 the Commission issued more Robin- 
son-Patman complaints than in any quarter since 1949. So far this 
year the Commission has issued or authorized the issuance of 24 anti- 
monopoly complaints and has 35 others in preparation or under 
consideration. 

_Mr. Materz. Since you have become Chairman, has the Commis- 
sion instituted any actions with reference to discriminatory practices 
wherein good faith has been alleged ? : 

Mr. Howrey. Whether we have instituted any investigations? 

Mr. Materz. Yes. 

_ Mr. Howrey. I am not sure I can answer that. “Good faith” defense 
is an affirmative defense, which is raised by the respondent and is 
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seldom raised in an investigatory stage. It would not be brought to 
our attention normally until the hearings are under way. 

It might be brought to our attention if they were filing briefs and 
factual memoranda in the investigatory stage. 

I am sure that of the hundreds of Robinson-Patman Act investiga- 
tions we have under way that they would include many where they 
would raise that defense as it reaches the trial stage. 

The CHarrman. Turning back to page 3 of your statement, Mr. 
Howrey, at the bottom of page 3, you speak of— 
outstanding orders in a number of industries, including, for example, the auto- 
motive industry. 

Has the Commission been undertaking an investigation of the auto- 
parts industry ? 

Mr. Howrey. Yes. We had rather a wide-scale investigation going 
on for a number of years in the automotive-parts industry. 

The CuHarrman. What is the gravamen of the complaint against 
the auto-parts industry ? 

Mr. Howrey. Well, generally, there are numerous ones. We issued 
four orders recently in price-discrimination cases where it was alleged 
that the automotive-parts manufacturer sold to jobbers at discrimina- 
tory prices, and those were heard, and the orders issued, here within 
the last month. 

Commissioner Secrest wrote his first opinions in four of those cases 
which have recently been issued. 

The Cuatrman. Is it the purpose of the Federal Trade Commis- 
sion to issue a general order on those? 

Mr. Howrey. No. We made a very thorough economic survey of the 
auto-parts industry, of the whole motor-vehicle industry. 

The Cuatrman. I mean the auto-parts industry. 

Mr. Howrey. No, we have no separate economic investigation going 
on. We have an investigation of certain compliance matters, includ- 
ing General Motors. We have a compliance investigation going on. 
I refer to the 1941 cease and desist order against General Motors 
which barred intimidation and coercion of franchise dealers to pur- 
chase or deal in automotive parts, accessories, and supplies, cancella- 
tion or threat to cancel dealer franchises for failure, refusal to pur- 
chase General Motors parts, and refusal or threat of refusal to ship 
new cars for failure to purchase General Motors parts. 

We have an intensive compliance investigation going on now in all 
seven of our field offices to see whether that order is being complied 
with. I have a full statement here of our general matters in the 
automotive parts industry, if you would like to have it. 

The Cuamrman. Yes; we would like to have it. Would you like to 
put it in the record ? 

Mr. Howrey. I would like to put it in the record, but I wonder if 
we could have a chance to edit this before I give it to you. 

The CHarrman. Certainly. 

Mr. Howrey. I have not gone over it carefully. 

(The information requested is as follows:) 


STATEMENT ON AUTOMOTIVE MATTERS 


In the automotive area, the antitrust laws may affect three broad commercial 
relationships : horizontally among manufacturers of vehicles and parts, vertically 
among manufacturers and their distributors, and horizontally and vertically 
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among distributors at varying levels of the distribution ladder. At present, the 
Federal Trade Commission is not engaged in any broad-scale investigation of 
the industry as a whole, since, it is our understanding, such an inquiry would 
in a substantial measure overlap current inquiries into industry practices by the 
Department of Justice. Judge Barnes, testifying before the Senate Judiciary 
Committee last week, outlined the major features of this work. 

Historically, the industry has seen certain competitive restraints. In its 
detailed 1939 report on motor vehicles industry the Federal Trade Commission 
described some of these practices : 

1. Imposition of unfair and inequitable conditions on dealers by manufac- 
turers, especially the so-called Big Three, with particular respect to forcing sales 
of cars and equipment, and inordinate manufacturer interference with the man- 
agement of independent dealerships. : 

2. Combinations of dealers and local-dealer associations regulating in various 
ways new car prices and used car trade-in prices. 

3. Various deceptions “or even direct defraudation” of purchasers through 
misrepresented or “packed” financing charges, padded or “packed” new-car 
prices, phantom transportation charges, and sales of used cars as new Cars. 

seyond the restraints in the vehicle industry itself, sectors of the allied auto- 
motive-parts industry have on occasions been charged with discriminatory pricing 
practices, price-fixing combinations, etc. 

In a variety of contacts, the Federal Trade Commission has attacked these and 
similar practices. These are typical: 

A 1941 Commission cease-and-desist order against General Motors (docket 
$152) barred intimidation and coercion of franchised dealers to purchase or 
deal in automotive parts, accessories, and supplies sold or distributed by General 
Motors; cancellation or threat to cancel dealer franchises for failure or refusal 
to purchase General Motors’ parts, accessories, and supplies; shipping parts, 
accessories, and supplies to dealers without price orders; refusal or threat of 
refusal to ship new cars for failure to purchase General Motors’ parts, acces- 
sories, and supplies; and exclusive dealing agreements relating to parts, acces- 
sories, and supplies. 

In accordance with the Commission’s current steppedup compliance program, 
an investigation was initiated in late 1953 to determine whether General Motors 
was, in fact, complying with this order. The survey has been conducted simul- 
taneously from the Commission’s seven branch offices. Reports are now being 
evaluated. The investigation has been conducted in three stages: (a) Inter- 
views with parts jobber associations, dealer associations, parts jobber and 
dealers, and other who might provide information as to possible violations of 
the order; (0b) interviews with General Motors officials and examinations of perti- 
nent General Motors files; and (c) interviews of past and present General Motors 
dealers. 

Last week Judge Barnes cited a Department of Justice investigation into 
analogous practices by Ford. 

In 1953 the Commission entered orders to cease and desist widespread price 
discriminations against the Big Three spark-plug manufacturers—Champion, 
General Motors, and Electric Auto-Lite. Exclusive dealing practices by Cham- 
pion and General Motors were also banned. The order in the General Motors 
case extended as well to oil filters, oil-filter cartridges, oil-filter elements, fuel 
pumps, fuel-pump parts, kits, speedometers, cables, and related automotive parts 
and accessories. 

The spark-plug cases were important decisions in the field of distributional 
pricing and have required a reworking of the complex distribution systems of 
the three companies. FTC recently accepted Champion’s and General Motors’ 
reports of compliance and conditionally accepted Electric Auto-Lite’s with the 
cautionary proviso in each case that spot investigations would be instituted 
within 4 months to insure full and satisfactory compliance. 

Cease-and-desist orders in four recent proceedings bar price discriminations 
by manufacturers of automotive-replacement parts (E. Edelmann, docket 5770, 
brass fittings, flexible fuel lines, tube tools; Moog Industries, docket 5723, coil- 
action parts, lift springs, coil springs, chassis parts, piston rings; C. B. Niehoff, 
docket 5768, ignition parts, hydraulic-brake parts, testing equipment; Whitaker 
Cable, docket 5722, cable products). In allied proceedings, three pending cases 
charge violation of section 2 (f) of the Robinson-Patman Act by groups of auto- 
motive-parts jobbers, knowingly inducing or receiving unlawful price discrimi- 
nations (American Motors Specialties, docket 5724; Borden-Aicklan Auto Sup- 
ply, docket 5766; D. & N. Auto Parts, docket 5767). 
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The Commission is currently investigating alleged violations of section 5 of 
the FTC Act by General Motors through disparagement and false and misleading 
advertising in connection with “genuine Chevrolet parts.” A number of inde- 
pendent automotive-parts distributors, jobbers, and dealers had complained that 

Chevrolet owners are led to believe that genuine Chevrolet parts are obtainable 
only from franchised dealers. It is alleged that independent distributors in fact 
handle and sell parts not only identical to those sold by franchised Chevrolet 
dealers but obtained from the same manufacturers. 

In 1951 the Commission promulgated comprehensive trade practice rules 
relating to the retail installment sale and financing of motor vehicles which 
cover many of the abuses cited in the Commission’s 1938 report—e. g., misrepre- 
sentation of insurance coverage and financing costs; failure to furnish itemized 
statements of costs in installment sales; installment sales contracts containing 
blank spaces to be filled in after execution; deceptive use of rate charts; insur- 
ance coverage tied to sales of motor cars ; ete. 

Earlier the Commission had issued cease-and-desist orders against General 
Motors (docket 3001) and Ford (docket 3005) in cases involving false and mis- 
leading claims concerning so-called 6 percent financing plans, (in fact, involving 
approximately 1114 percent interest fees). Companion cases against Nash, 
Chrysler, Hudson, and Packard were dismissed after the companies stipulated 
discontinuance of similar claims (24 F. T. C. 1397). 

In other deceptive advertising cases, a cease-and-desist order against Willys- 
Overland (docket 3368) prohibited price misrepresentations and stipulations 
barring similar deceptions were entered into by Hudson, Studebaker, Chrysler, 
Nash, and Packard. In a later case (docket 4959) Willys-Overland was also 
barred from claiming that it was the originator of the “jeep.” 

The CHatrman. While you mentioned General Motors, have you 
had many complaints against General Motors? 

Mr. Howrey. Yes, we have had several. We have another inves- 
tigation going on of General Motors, involving genuine Chevrolet 
parts. A number of independent automotive- parts distributors, job- 
bers, and dealers have complained to us that Chevrolet owners are 
led to believe that genuine Chevrolet parts are obtainable only from 
franchised dealers. 

The Cuarrman. That is an actual violation ? 

Mr. Howrey. We are investigating it now. 

The Cuarrman. If it is true. 

Mr. Howrey. Yes, I do not like to prejudge violations, but it cer- 
tainly is an allegation which we would want to investigate and are 
investigating. 

The CHarrman. How long have you been investigating that sit- 
uation ? 

Mr. Howrey. I cannot answer that. It is under investigation now 
in our field offices. 

The CHatrman. How many dealers did you mention there—you 
mentioned a number, did you not? 

Mr. Howrey. A number of independent automotive-parts distrib- 
utors, jobbers, and dealers have complained to us. 

The CuHatmrman. Are those dealers well distributed all over the 
country ¢ 

Mr. Howrey. I would think probably they are. 

Are they fairly well distributed? This is the Director of our 
Bureau of Investigation, Mr. Harry Babcock. 

Would you answer that, Harry ? 

The Cuairman. Would you step forward, so that we can hear you! 

Mr. Barcock. This is made on behalf of the association. The mem- 
bership of which is distributed all over the country. 

Che CitarmrMAN. What association do you refer to? 
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Mr. Bascock. The National Automotive Parts Association—not 
parts. 

Mr. Howrey. The Retail Dealers Association ? 

Mr. Baxscock. The distributors’ asosciation. It is headed up in 
Chicago. 

The CHairMAN. A sort of distributor council representative, the 
members of which are officers of many local organizations? 

Mr. Howrey. I think the one you are referring to, Mr. Babcock, 
is the one in Chicago, which has headquarters there, and represents 
the entire parts industry. 

Mr. Bascock. Yes. 

The CHairMAN. You say that those complaints come from dealers 
in many parts of the industry ? 

Mr. Bascock. Through the association; yes, sir. Not very many 
of them direct, but through the association. 

The CHairman. What is the status of the investigation, Mr. Chair- 
man ¢ 

Mr. Bascock. It has been going on for about a year and 5 months. 
It is just a bout complete and ready for reference to the Commis- 
sion, SIP. 

The Cuairman. You do not care to give us any inkling as to what 
the recommendation is? 

Mr. Baxscock. I doubt the propriety of that, sir. 

The CHairmMAN. Very well. 

Mr. Ropino. Mr. Howrey, is it or is it not correct that several years 
ago the Federal Trade Commission adopted a resolution to investigate 
the antibiotics industry ¢ 

Mr. Howrey. It is correct. 

Mr. Ropino. When was this resolution adopted ? 

Mr. Howrey. It was adopted in 1953, I believe. I can get the exact 
date and furnish it to you. 

Mr. Roptno. Would you be able to state what practices specifically 
were to be the subject of the investigation ? 

Mr. Howrey. Well, we have a copy of the formal resolution which 
we will be glad to submit for the record, which sets forth in detail 
the scope of the investigation. Generally speaking, I think it was 
to investigate the entire price structure of the industry and to try 
to ascertain the reasons for certain price differences between certain 
types of antibiotics. I am coming to that in my statement. I deal 
with it at some extent. 

The CHarrRMAN. Suppose you go on with the statement. 

Before we leave General Motors, may I ask, Mr. Chairman, if you 
will pardon the interruption again, are there any complaints against 
any of the other large automobile manufacturing companies similar 
to those directed against General Motors? 

Mr. Howrey. I cannot answer that. I am sure there are, in one 
stage or another of investigation. 

We have a sort of an understanding, if I may call it that, with the 
Antitrust. Division of the Department of Justice, that they would 
investigate the automobile industry, and we would take in the parts 
industry. When I say a sort of an understanding, there are excep- 
tions to that, because we have these outstanding orders against certain 
practices in the automobile field. And we are investigating those to 
see that the orders are complied with, but generally spe: king, the De- 





9996 ANTITRUST AND MONOPOLY PROBLEMS 


partment of Justice is investigating the automobile industry and we 
are investigating the parts industry. 

The CuarrmMan. I was not referring particularly to the general 
investigation. I think it is very worthwhile to divide the work, but 
the jurisdiction of the Federal Trade Commission is under the Clay- 
ton Act and the Federal Trade Commission Act primarily, as well 
as under other phases of the antitrust laws, and for that reason you 
are investigating or checking complaints against General Motors. 

Are there similar complaints against any other automobile com- 

anies ? 
ri Mr. Howrey. May I ask Mr. Babcock to answer that? 

The Cuatrman. Yes. Suppose Mr. Babcock comes forward. 

Mr. Howrey. We have all of our Bureau chiefs here. I think if 
we can bring one forward, we would have to bring them all forward. 

The CuarrMan. Let us have the happy family. 

Mr. Howrey. All right, fine. 

Mr. Bascockx. Answering your question, I believe that the chairman 
has practically answered it. 

When we receive a complaint involving Ford Motor Co., under the 
liaison arrangement with the Department of Justice, those complaints, 
if they come within the purview of the Clayton Act or trade restric- 
tive, after consultation with the Department of Justice, they are 
referred over there. 

We are primarily on General Motors ourselves. 

The CuatrmMan. That was not responsive to the question. Are 
there any complaints against, for example, the Ford Motor Co. ? 

Mr. Howrey. I think on pages 5 and 6 of my statement we set forth 
all of the investigations that we have pending. 

The Cuarrman. I do not mean investigations. I mean complaints, 
specific complaints of the type that caused you to make a thorough 
check against General Motors. Are there such complaints against 
other motor companies? 

Mr. Bascock. As I have stated, only against Ford. 

The CrHarrman. Only against Ford? 

Mr. Bascock. Yes. 

The CHarrmMan. So that Ford and General Motors are involved? 

Mr. Bascock. As to the complaints; yes, sir. 

The Cuatrman. That is right. All right, that is the answer to the 
question. 

Mr. Howrey. Furthermore, the backlog at the Commission level 
of recommendations for complaints has been reduced by more than 
10 times and today is virtually current. 

With a month of fiscal year 1955 remaining, the Commission has 
already issued 103 complaints in the field of false advertising and 
related deceptive practices. This exceeds any number issued in the 
past 10 years. 

In fiseal year 1955 the Commission has already approved 13 new 
or revised sets of trade practice conference rules, each embracing 
an entire industry, a record unsurpassed in more than 20 years. 

In a 10-month period, December of 1953 to October of 1954, the 
Commission investigated the advertising practices of the entire health 
and accident insurance industry, numbering over 1,000 insurance com- 
panies. This was the first nationwide investigation of this industry 
in history. Complaints alleging false and deceptive advertising have 
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now been issued against 28 insurance companies, including a number 
of the industry’s largest. Other complaints are under consideration. 

The economic and marketing work of the Commission has been 
greatly strengthened. In addition to the economic analyses and 
evaluation which is provided during the course of litigated cases, the 
Commission’s Bureau of Economics has conducted in the past 2 years 
3 immensely valuable economic investigations. The first culmi- 
nated in a report entitled “Changes in Concentration in Manufactur- 
ing.” akan April of 1954, it established that concentration in 
manufacturing had increased in some industries, had decreased in 
others, and it described those industries in which the level of concen- 
tration was substantially unchanged. The widely publicized Report 
on Coffee Prices, which I consider one of the finest economic studies 
ever published by a Government agency, was issued in July of 1954. 
The view is now widely held, I am told, that this report and the subse- 
quent complaint and order against the New York Coffee and Sugar 
Exchange provided the primary cause for the cessation and later 
reversal of the precipitous coffee price spiral of 1953-54. 

The Cuatrman. I must make this comment at this point. I have 
read lots of statements, but I have never heard one contain so much 
self-praise. I personally must state that I will accept those state- 
ments, but I cannot accept them on their face value unless I have 
somebody possibly from the previous administration who might be in 
a position to check some of the things that you have stated. 

Mr. Howrey. I am sure they will be available. 

The Cuatrman. I hope all of these statements are true, but when 
you make a statement that— 

The widely publicized Report on Coffee Prices, which I consider one of the finest 
economie studies ever published by a Government agency, was issued in July of 
1954— 

that is rather bombastic. I hope it is true, and maybe it is true. 

Mr. Howrey. I can assure you it is true. Senator Mead, the former 
(hairman, has used similar words in describing the report to me per- 
sonally. 

The Cuarrman. That reminds me of the story of a barber who 
looked out of a morning and saw the barber on the other side of the 
street, his competitor, put up a sign, “I am the best barber in the 
State,” and then down the street was a second barber, also a competi- 
tor, and he had a sign up, “I am the best barber in the world.” So the 
first barber, rather disturbed about those signs, “best barber in the 
State” and “best barber in the world,” put up a sign, “I am the best 
barber on this block.” [Laughter. ] 

That term “best” is rather strange. Sometimes it defeats its pur- 
pose. I should rather have had a more modest statement. 

You may proceed. 

Mr. Howrey. Well, I feel that modesty is a great virtue, but facts 
speak for themselves, and I can assure the chairman that nothing I 
lave said in this statement is not based on facts. 

Mr. McCuttocu. I would like to ask a question. Is it possible that 
some of the remarks in this statement might have been induced by some 
things that have been going on in the past with respect to criticism 
end charges, some of which maybe were not unfounded ? 

Mr. Howrey. You are quite right. I did not want to say that. 
Some of them were even induced by statements that have been made 
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by members of the House Judiciary Committee. And so I thought I 
would lay my record on the table. 

The CuHatrmMan. Proceed. 

Mr. Howrey. The most recent report deals with corporate mergers 
and acquisitions. I shall refer to it later in my remarks. It suffices 
to say here that the report is the most important source of facts, cur- 
rently available, that bear upon the nature and significance of the 
present merger movement. Although the merger report was com- 
pleted only recently, the Commission is already giving consideration 
to the question of what future economic investigations would be in the 
public interest. It is the tentative view of our Bureau of Econom- 
ics—with which I concur—that priority should be given to an impar- 
tial economic survey of the antibiotics industry, particularly from the 
standpoint of pricing policies. The products of this relatively new 
industry directly ¢ affect the lives and well- being of all of our people. 
And yet very little authoritative, comprehensive information has been 
made public. As I have indicated, the Commission would be espe- 
cially interested in knowing more about the industry’s price mecha- 
nisms and the seemingly w ide disparities in price that appear to exist 
as between certain items. 

Mr. Roprno. Coming back to that point, you say that the resolution 
to investigate the antibiotics industry was adopted in 1953. Am I to 
assume from the statement you make now that an investigation is 
presently going on ? 

Mr. Howrey. Yes. The way we start an economic investigation 
is to make—— 

Mr. Ropino. Well, is this an economic investigation ? 

Mr. Howrey. Yes; oh, yes. This will bea study just like the merger 
study, and the coffee study, and the concentration study. 

Mr. Roprno. Is an investigation going on with relation to laws that 
have been violated ? 

Mr. Howrey. Not at the present time. We had complaints against 
the manufacturers of antibiotics, charging price fixing. Those com- 
plaints were investigated and the staff recommended—I believe I am 
right, Mr. Sheehy, in saying this. 

Mr. Sueeny. Yes. 

Mr. Howrey. The staff recommended that there was no complaint 
to be issued, because they found no violation of the law in the course 
of their investigation. But those three are entirely unrelated to the 
economic investigation which is a study where we try to get hold of 
the facts and print them in a booklet like this [indicating]. 

Mr. Ropino. What was the nature of the resolution? I would like 
to get that more clearly. 

Mr. Howrey. We will submit it. I can have it up here in 5 or 10 
minutes. Will someone send for the resolution in the antibiotics 
industry ? 

(The resolution referred to follows:) 


EXcONOMIC INVESTIGATION OF ANTIBIOTICS INDUSTRY 


The Commission approved and adopted and entered of record the following 
resolution authorizing and directing an investigation of the antibiotics industry : 


“FEDERAL TRADE COMMISSION RESOLUTION TO CONDUCT AN INVESTIGATION OF 
ANTIBIOTICS INDUSTRY 


“Whereas the commercial manufacture of antibiotic substances in the United 
States has, within less than a decade, developed into one of the major branches 
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of the ethical drug industry, and has come to be an important source of newly 
discovered food and feed supplements; and 

“Whereas the general public contributed largely to the establishment of an 
antibiotics industry in the United States through Federal Government promo- 
tion of research by which methods of producing antibiotics were developed, and 
through Government incentives to stimulate commercial production of penicillin ; 
and 

“Whereas the industry is very important to the public health and welfare, since 
antibiotic substances are more potent against a variety of diseases than any 
drugs previously known, and other substances produced by antibiotic manu- 
facturers have unique value as food and feed supplements in human and animal 
nutrition, while new potentialities are still being revealed ; and 

“Whereas several producers have retired from penicillin production, leaving 
actually fewer firms than were in this field during World War II, and more 
recently production and trade in penicillin in the United States are reported to 
have suffered sharp declines; and 

“Whereas declining demand for United States produced penicillin appears to 
result in part from loss of foreign markets and from other trade conditions in 
or affecting foreign countries, including the erection of new antibiotics plants 
abroad, some of which are owned or controlied by United States nationals, and in 
part from increased use of the newer so-called broad spectrum antibiotics, of 
which there have been only three producers ; and 

“Whereas there is a broad public interest in the availability at reasonable 
prices of the antibiotic drugs, as well as in continuing research and continuing 
incentives for the discovery and development of new uses and new antibiotics 
under the private enterprise system ; and 

“Whereas subsection (a) of section 6 of the Federal Trade Commission Act 
authorizes the Commission to investigate the organization, business, conduct, 
practices, and management of corporations engaged in commerce, as commerce 
is defined in the act, and subsection (h) of section 6 of the Federal Trade Com- 
mission Act authorizes the Commission to investigate trade conditions in and 
with foreign countries, where associations, combinations, or practices, or manu- 
facturers, merchants, or traders, or other conditions, may affect the foreign trade 
of the United States; and 

“Whereas it appears to the Commission that, for the reasons stated herein, 
and for the purposes set forth in section 6 of the Federal Trade Commission Act, 
an investigation of the antibiotics industry by the Federal Trade Commission 
would be in the public interest: Now, therefore, be it 

Resolved, That the Commission, in the exercise of the powers vested in it by 
sections 6 and 9 of the Federal Trade Commission Act, and with the aid of any 
and all powers conferred upon it by law and any and all compulsory processes 
available to it, do forthwith proceed to investigate, for the reasons and purposes 
stated herein, the organization, business, conduct, practices, and management 
of corporations engaged in the production, sale, or distribution of antibiotic 
drugs in commerce, as commerce is defined in the Federal Trade Commission Act, 
and the relations of these corporations to each other and to other corporations, 
and to individuals, associations, and partnerships. 

“By direction of the Commission: 

“DPD. C. DANIEL, Secretary.” 

The Conynission approved for use in the investigation of the antibiotics indus- 
try the form of order to grant access as submitted by the Director, Bureau of 
Industrial Economics, with memorandum of June 5, 1953. 

The papers are transmitted to the Bureau of Industrial Economics. 

By direction of the Commission : 

D. C. DANIEL, Secretary. 


Mr. Ropitno. Were those the only complaints you had with relation 
to a possible law violation in the antibiotics industry ? 

Mr. Howrey. Yes—I did not hear all of that. 

Mr. Ropino. I say, where you mention three complaints— 

Mr. Howrey. Three applications for complaints. 

Mr. Roprno. Three applications ? 

Mr. Howrey. Yes. 

Mr. Ropino. Were they the only complaints or applications that 
were the subject of investigation since the adoption of the resolution ? 

Mr. Howrey. I think so. Is that correct ? 
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Mr. Bascock. I can answer that. I believe so, yes, sir; that was 
all we had of that character, yes, sir. 

The Cuarrman,. Just a minute. In reference to the report on 
mergers and acquisitions by the Federal Trade Commission, that 
report indicates that between January 1, 1950, and July 31, 1954, 
approximately 2,100 mergers had been consummated. 

The report also indicates that in about 476 instances the acquiring 
company had assets of $50 million or more, and in approximately 532 
instances the acquiring companies are known to have had assets of 
between $10 million and $50 million. That is correct, is it not? 

Mr. Howrey. I believe it is. 

The Cuarrman. Yes; that is taken from your report. 

Naturally, I presume, in view of the huge amounts of assets of these 
acquiring companies, that has given you and your colleagues on the 
Commission considerable degree of pause, has it not? 

Mr. Howrey. It has, indeed. 

The CuHarrmMan. Furthermore, your reports also state that com- 
panies valued at not less than $10 million appeared to have made 
nearly half the recorded acquisitions. That is correct? 

Mr. Howrey. I believe it is. I have not the reference in mind, but 
it sounds all right. 

The Cuarrman. I have taken the figures from the report. 

Mr. Howrey. Yes. 

The Cuatrman. And the report also points out that 182 acquired 
properties were valued at $5 million or more. 

Your study also shows that since 1949 the pace of important mergers 
and acquisitions has been rising. I take it that you have taken judi- 
cial notice of that trend; is that correct? 

Mr. Howrey. Yes. We found that it has been rising and had now 
almost reached, I believe, the 1946 peak; 1946, I think, was the peak of 
the present movement. 

The Cuatrman. Yes; I used your report. It states that in 1954 the 
number reported in financial manuals was 3 times that of 1949, and 
just slightly less than the number reported for each of the years 1946 
and 1947, when the merger activity reached the postwar peak. 

Mr. Howrey. Yes. 

The Cuarrman. Your report also states that in 2 out of 5 acquisi- 
tions the advantage derived from the merger was obtaining additional 
capacity to serve a market already served by the acquirer—in other 
words, to take over the capacity of a competing corporation. That is 
the language you used. 

I will repeat that, because I am going to ask you a pertinent question 
in reference thereto. 

Mr. Howrey. May I interrupt? 

The Cuarrman. Yes; certainly. 

Mr. Howrey. I am sure the statement is correct with possibly the 
very last phrase, the capacity. Whether it was the competing corpora- 
tion or a supplier, I am not sure, but generally I think your statement 
is correct. 

The Cuatrman. I think you are correct. Otherwise, I think you 
state—yes, you do, that the advantage derived from the merger was 
the obtaining of additional capacity to serve a market already served 
by the acquirer. 
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Does that mean—I will ask you the question now—that there was 
blotted out of existence a competing corporation ? 

Mr. Howrey. Well, it may or may not. It was brought out or 
do away with either a competing corporation or a supplier of raw 
materials to that corporation or an outlet of that corporation. 

I think the word “capacity” as used there is meant to increase the 
capacity in the sense of being able to serve the same market. Whether 
it was a competing corporation or a supplying corporation, I cannot 
say at this time. 

The CHarrMAN. Well, at least it was the taking over of capacity, 
no doubt about that. 

Mr. Howrey. You are quite right. 

The CHarrman. In the major number of instances, undoubtedly 
taking over the capacity would be taking over competitive sources. 

Mr. Howrey. I think so. We set up in our report an information 
showing the reasons for merging and the desire to obtain additional 
capacity as being the primary cause for merging, and I think we said 
2 out of 5 mergers were for that reason. And then we also pointed 
out that there were other reasons which I would be glad to give you 
if you would like to have them. 

The CuarrMAn. As you wish. 

Mr. McCuutxocn. I would particularly like to know what influ- 
ence our tax laws had on consolidations and mergers ? 

Mr. Howrey. Well, we found in our report that tax benefits con- 
stituted an important reason for merging. We found that it was 
not the primary reason, but it was one of the important contributory 
reasons. In other words, in our report we set forth five competitive 
reasons which seemed to prompt mergers and several noncompetitive 
reasons which seemed to stimulate the merger movement. 

And among the noncompetitive was the tax situation. One illus- 
tration of it is the Kaiser-Willys merger. I do not think that was 
motivated primarily for tax purposes, but they did obtain a substan- 
tial tax benefit in the sense that Kaiser had been losing money for 
several years. Willys had been operating at a profit. 

I think the last year before the merger they had about $6 million 
net profit. And when they merged they kept the Kaiser corporate 
setup, and dissolved the Willys one, and then they were able to set 
off the Kaiser losses against the Willys profits and thereby greatly 
increase their financial position as of now. 

The CuHarrman. Would you say, Mr. Howrey, regardless of the 
motives, and there are many compelling motives for merging, but 
regardless of those motives, your guidepost primarily—and I empha- 
size “primarily” is the Celler Anti-Merger Act which states that a 
merger is unlawful, if there is a substantial lessening of competition 
in any section of the country or a tendency to lessen substantially 
competition; is that not correct? 

Mr. Howrey. Yes; that is correct. A tendency to monopoly I 
believe are the exact words in the section. 

The CuarrMAn. Or a tendency to monopoly; yes. A man may have 
the best motives in the world, he may show utmost good faith, but 
if by the merger he substantially lessens competition in any section 
S the country, even in a county or in a city or a State, he is violating 
the law. 
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Mr. Howrey. Yes. I should have explained perhaps that this 
merger report was what we call an economic investigation. 

Our agency is divided into several bureaus—the Bureau of Inves- 
tigation, the Bureau of Litigation, the Bureau of Consultation, the 

sureau of Economics. The Bureau of Economics makes general eco- 
nomic investigations. 

The purpose of this investigation was to lay all of the facts on 
the table so that everyone could see and read them. It was not 
direc ted to law violations. 

There are many, many mergers described and dealt with in this 
report which are properly legal. And there are probably those that 
may not be legal. But this report was not directed to the Celler 
Anti-Merger Act. It was an economic investigation. 

The CHArrRMAN. I will say this, Mr. Howrey, from a factual stand- 
point it is an excellent report, but when the report comes to inter- 
pretations of the Celler Anti-Merger Act, I fear me that it is woefully 
inaccurate. 

Mr. Howrey. We were particularly proud of chapters 6 and 7. 

The Cuarrman. I must take emphatic difference with the inter- 
pretations you place upon the Celler Anti-Merger Act. 

Your report states on page 3 the following 

Mr. Howrey. Page what ? 

The Cuatrman. The bottom of page 3: 

However, 24 companies acquired 6 or more companies each, of which S made 
more than 10 acquisitions. The most active acquiring firm during this period 
was Foremost Dairies, which made 48 acquisitions, as reported in the financial 
manuals. 

Foremost was followed by Borden Co. (17) ; Olin-Mathieson Chemical Corp. 
(16) ; Food Machinery & Chemical Corp. (4) ; H. K. Porter Co. (13) ; Burlington 
Mills (12); American Marietta Co. (12); and American Machine & Foundry 
Co. (11). 

Has there been instituted by the Federal Trade Commission any 
complaints against any of those companies mentioned ? 

Mr. Howrey. No; there has not up to date. 

The CHarrmMan. Has there been any investigation by the Federal 
Trade Commission. 

Mr. Howrey. Yes. 

The CHarrman. Of these companies to see whether there is a vio- 
Jation ? 

Mr. Howrey. Yes; there has been considerable investigation, | 
think, of all of them listed. 

The Cuarrman. But no complaints have been filed ? 

Mr. Howrey. No complaints have been filed. It is always a little 
difficult to know whether it is proper to discuss our cases when they 
are under investigation. I think I could say without violating any 
propriety that in the dairy industry, which would include several of 
those you mentioned, we have what I consider a jurisdictional defect 
in the Celler Anti-Merger Act, which requires the acquired company 
to be in commerce: in other words, in the dairy industry a great many 
of the acquisitions by Foremost and the others are of small local com- 
panies that probably are not engaged in interstate commerce. 

And I would recommend to you, Mr. Chairman, that in your con- 
sideration of section 7 that you give consideration to the desirability 
of amending the act so as to permit the Commission and the Depart- 
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ment and the other agencies which enforce section 7 to proceed in 
those cases where the acquired company may not be in interstate com- 
merce but where the acquiring company is. 

The CHairMAN. I want to point out that when we, and I helped, 
drafted the report on the Celler Anti-Merger Act, which was then, 
and I have it before me, my bill H. R. 2734 the report which bears 
the signature of the late lamented Representative Byrnes of New 
York had appended thereto chart 1 entitled “Horizontal and Other 
Acquisitions of the Borden Co. From 1940 to 1947.” That well nigh 
spelled out a monopoly by the company in many areas which we could 
not get at before the Celler Anti-Merger Act, because they skirted 
around the law that then existed by the mere acquisition of assets and 
not the acquiring of stock of the corporations of these acquired com- 
panies. They simply left a hollow husk of these companies. 

And that sort of pointed out to the agencies that have jurisdiction 
under the new act that they certainly should get after companies like 
the Borden Co, 

Here is the chart that appeared in that report. 

Mr. Howrey. Yes, I am familiar with that report. 

There are several problems, as I say. It is delicate to deal with 
them. But I think I can deal with 2 or 3 to show our problem. 

One is that the companies you list there had made acquisitions prior 
to the Celler Anti-Merger Act. The amendment to section 7, as you 
point out in your report, specifically provided, as I recall it, that the 
law did not apply to existing situations. It did not have any retro- 
active effect. 

Secondly, as I have pointed out, with respect to concerns that have 
been acquiring companies since your act, we have a problem of juris- 
diction, because the act seems pretty clearly not to apply to the acquisi- 
tions of companies which were not engaged in interstate commerce. 

Mr. Maerz. If the effect of the acquisitions tend tomonopoly. Are 
you saying that the Celler Act is not applicable if the acquired com- 
pany is not engaged in commerce ? 

Mr. Howrey. | am saying—if you will turn to the act—you will find 
that the first paragraph of section 7 applies only where both the acquir- 
ing and the acquired companies are in commerce. 

And if you will turn to the next paragraph, you will find that it 
applies only where the acquired company is in commerce. That is one 
of our problems. We are studying it, and it is a jurisdictional defect 
which 1 recommend be deleted, so that we do not face that defect any 
longer. 

Mr. Marerz. Has the Federal Trade Commission informed commit- 
tees of Congress prior to this morning about that defect in the Celler 
Anti-Merger Act? 

The Cuarrman, I do not agree with that, that it is a defect. 

Mr. Howrey. I am not using the word “defect” in a critical sense. 
I mean that it is a defect from our standpoint, because it very clearly 
applies only to interstate commerce. That was probably meant to— 
| do not know 

Mr. Maerz. Have you communicated with the committees of Con- 
gress about this apparent defect in the Celler Anti-Merger Act? 

Mr. Howrey. I do not believe I have. I do not know whether any- 
one else has or not. 

The Cuarrman. Will you repeat that? 
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Mr. Howrey. I am so communicating this morning. 

The CuarrmMan. Will you repeat where the wording is that involves 
that defect ? 

Mr. Howrey. I will be delighted to, Mr. Chairman. 

If you will turn to section 7, I think the best way is to read it 
through. If I may read. 

The CuarrMan. Go right ahead. 

Mr. Howrey. It says that: 


No corporation engaged in commerce— 
that means interstate commerce— 


shall acquire directly or indirectly the whole or any part of the stock or other 
share of capital, and no corporation subject to jurisdiction of the Federal Trade 
Commission shall acquire the whole or any part of the assets of another cor- 
poration engaged also in commerce, 

That “engaged also in commerce” applies to the acquired company, 
and “engaged in commerce” in the first line, applies to the acquiring 
company. 

So that, in the first paragraph, both sides have to be in commerce. 

Now, if you go to the next paragraph—this does not refer to com- 
merce as to the acquiring company, it says: 

No corporation shall acquire directly or indirectly the whole or any part of 
the stock or other share of capital, and no corporation subject to the jurisdiction 
of the Federal Trade Commission shall acquire the whole or any part of the 
assets of one or more corporations engaged in commerce. 


That “engaged in commerce” applies to the acquired company. 

So it would seem that we have that problem to deal with and study, 
and we have not resolved it yet. It is a problem. 

The Cuarmman. I have not resolved in my own mind, as you give it 
to me—I am not convinced that you are right in this regard. You may 
be right. 

Mr Howrey. I am not convinced I am right either, but it is some- 
thing that I think could easily be remedied by legislation, and perhaps 
should be. 

The CuHatrman. Your report indicates that Borden acquired 17 
other companies. Did you check and see whether those companies 
were within the classification you indicate, namely, whether they were 
in commerce or not? 

Mr. Howrey. I am not sure I can answer that as to Borden. I think 
most of their acquisitions were prior to your act. 

Foremost has made many acquisitions since. 

May I ask the chairman of our merger task force, who is here, that 
question ? 

The CHarrMan. Very well. 

Mr. Howrey. Can you answer that, Mr. Parrish? 

‘ Mr. Parrisu. Mr. Blair is more immediately familiar with the 
acts. 

The CuarrmMan. We cannot hear you. Will you step forward? 

Mr. Howrey. He suggested that Mr. Blair, one of our chief econo- 
mists, could answer it. 

The Cuarrman. We know Mr. Blair. He has been before us a num- 
ber of times. 

Mr. Briar. Mr. Chairman, as I understand your question, it is: 
Are these mergers and acquisitions reported and, as set forth in the 
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report, by Borden, in the number of 17; to what extent do they repre- 
sent acquisitions of companies in commerce, and to what extent do 
they represent acquisitions of companies not in commerce? Correct? 

The CHarmrman. Yes. 

Mr. Howrey. And since the passage of the act. 

Mr. Buatr. These 17 are acquisitions of companies that took place 
since the passage of the Celler Antimerger Act in 1950. I do not 
have the list before me of the specific acquisitions by Borden, but it 
is my recollection that while some of the acquired companies are not 
in commerce, there are a considerable number which are in commerce. 

The CHarrMan. That raises the question: What do you mean by 
“in commerce”? And “not in commerce”? 

Would you say that if a concern sells milk it is in commerce? 

Mr. Buatr. You will have to turn to the lawyers for that. 

Mr. Howrey. He is an economist and not a lawyer. I will try to 
answer that, if you want me to. 

The CuHarrMan. Yes, answer it. 

Mr. Howrey. I think it is a very difficult question, what constitutes 
interstate commerce. I think a small dairy in Waterloo, Iowa, which 
is my hometown, that operates within the confines of 2 or 3 counties 
and that gets all of its milk from local dairies, is probably not in 
commerce. 

Certainly, when it is acquired by a large company and becomes part 
of Borden or some other company, then the facts may change. But 
the dairy industry and the baking industry, I think, our economists 
have found and our lawyers have found, present problems of inter- 
state commerce which many of the other industries do not present, 
because usually the acquisitions have been acquisitions by a big com- 
pany of very small or relatively small ones. 

The Cuarrman. I do not suppose that Borden is interested in 
getting farms or just getting mere local dairies which are not in 
commerce. It probably would not pay them to do that. 

Mr. Howrey. I did not raise this point to suggest that we were—— 

The CuatrrMan. But it is very important. 

Mr. Howrey. It is an important point, and I thought you would 
like to have it brought to your attention. 

The Cuarrman. I would like to ask you this. 

You are a member of the President’s Committee to Examine the 
Antitrust Laws. Did you present this problem as to the interpreta- 
tion of the Celler Anti-Merger Act to that committee ? 

Mr. Howrey. No; I did not. 

The Cuatrman. Did you think it important enough to do that ? 

Mr. Howrey. Well, I was not on any work group or any task foree— 
whatever they called it. I did not attend any work group sessions. I 
did attend the two general sessions. But I did not present it then. 
Most of my presentation at the general sessions related to the Robin- 
son-Patman Act. 

You see, we have no adjudication yet of the Celler Anti-Merger Act. 
The courts have not passed on it. It is anew law. It is 4 years old, 
but as laws go, it is new. 

The only adjudication that we have had is an interlocutory opinion 
on it. 

To answer your question, I did not present that. I have not pre- 
sented it to anyone, to answer your question, until today. 
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The CuatrrmMan. The matter looms large in my eyes, at least, and I 
would like to pursue it. 

You had three of your representatives on that committee. Mr. 
Murchison was one. I have forgotten the names of the other two. 

Did they, if you know, raise the question before the committee ? 

Mr. Howrry. No. The people you refer to were not members of 
the committee. 

The chairman of the committee appointed liaison officers, or what- 
ever you want to call them, upon whom various members of the work 
groups could call for factual information, and upon whom the chair- 
man could call. 

Mr. Murchison was one. Mr. Kintner was the other. And Mrs. 
Bock was the third. She was in our Bureau of Economics. 

They did not have the right of the floor. They were merely people 
who furnished facts and information and advice to the work groups. 

Mr. Buatr. Mr. Chairman, if you would care to have me give a little 
comment on this question, it is my recollection that in the drafting of 
the bill the limitation of the bill’s prohibition to the acquiring com- 
panies having to be in commerce was deliberate. It was intended to 
offset the criticism, which you will recall was very widespread at the 
time, to the act, if it were an act that the Federal Trade Commission 

could, as it was often put at the time, prevent one little popcorn stand 
from buying another little popcorn stand, or one little peanut vendor 
buying another little peanut vendor. 

To make sure that the companies involved had to be at least of such 
economic, of such size as to have some significance, that is, economic 
significance, it was expressly provided that both the acquiring and the 
acquired firms had to be in commerce. 

It is my recollection that that particular drafting was not inad- 
vertent. 

The Cuatrman. I just want to compliment the gentleman for that 
statement, because I remember distinctly you helped the committee 
mater ially i in not only the drafting of the act, but in giving us factual 
material when we drafted the report. You may remember that we 
appended that chart concerning Borden. That is what caused me to 
ask about Borden when I saw the name “Borden” in the report of the 
Commission. 

Mr. Buatr. Over on the Senate side in the hearings before the Senate 
Judiciary Committee, Senator Donnell, you will recall, was particu- 
larly exercised about this point. And I recall that this chart was pre- 
sented to him. 

Certain acquisitions of dairies, where the dairy was of such small 
size to make it quite obvious that it was probably not in interstate 
commerce, were cited as illustrations of cases to which the act would 
not apply. 

The CHarrMan. You will note, of course, that the names of the con- 
cerns acquired by Borden in that chart are not mere local dairies, they 
are large operations. 

Mr. Buatr. Then in contrast there were others, such as I recall, 
Southern Dairies—I believe that is on this chart—which were called’ 
to his attention—ves, Southern Dairy is on there—as an example, ac- 
quired in 1946, of an acquisition of such size that the act obviously’ 
should apply. 
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The Cuatrman. I hope that the Commission will now direct its at- 
tention to the nature of the 17 new acquisitions of Borden since the 
Celler Act went into effect. I am not a crystal gazer or reader of tea 
leaves, but I am sure you will find some very substantial operations 
have been acquired by Borden since. 

Thank you very much, Mr. Blair, and Mr. Parrish. 

Mr. Howrey, do you regard the merger activity that has occurred 
in recent years as good or bad for the economy ? 

Mr. Howrey. W ell, I would like to answer that with qualifications, 
if I may. 

I think as we said in our report that the current merger movement, 
added to the merger movement at the turn of the century and the 
twenties was one of the disturbing facts of life in our economy. And 
I think it needs careful study and consideration. 

By that I do not mean to suggest for a moment that all mergers 
have been bad. Many of them have been bad, and many of them have 
been good. 

As I read your amendment, that is the philosophy of it—and am 
using the words “good” and “bad” loosely—that the amendment was 
designed to permit mergers which would not suppress competition, and 
it was designed to stop and prevent those that may suppress competi- 
tion. Examples I think of good mergers, perhaps, would be those in 
the automobile field. 

As I said at the time, the Commission, or, at least, I, as a member of 
the Commission, felt that there was already in existence an unfortunate 
concentration in the automobile industry. But we were faced with the 
situation of six small companies that had less than 10 percent, we will 
say, of the total production. And we along with the Department of 
Justice together permitted those 6 to combine into 3. 

We felt on balance that these mergers stimulated competition and 
protected the consumer and that if we had not permitted them per- 
haps eventually there would have been even fewer. 

So those were ones that on balance, we thought, under all of the facts, 
were good, and you probably in your act contemplated that such 
mergers should be approved. 

The CHatrmMan. We distinctly stated in cases of that sort where one 
concern might be pushed to the wall it would be for the best interest of 
the economy to allow a stronger operator to take over. There is no 
doubt about that. 

Mr. Howrey. I do not want to suggest that these companies were 
being pushed to the wall, but from all of the facts that we had in our 
confidential files it seems to us that we should permit them to merge. 

Mr. Roprno. Mr. Howrey, referring to the statement you have just 
made that you believe there was an unfortunate concentration of pro- 
duction in the automobile field, I believe in your testimony before an 
appropriations subcommittee this February you made a similar state- 
ment in response to a question by Congressman Yates of Illinois. You 
were asked : 

If you do believe that is the situation, why do you not take some action? 

And your statement in answer was: 


Because there is no law that I know of under which we can dissolve General 
Motors or dissolve Ford or Chrysler into a great many independent companies. 
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Congressman Ostertag then asked you: 


Are you recommending that the Government go into the automobile busi- 
ness ? 

You replied : 

No, I am saying for the reason which all of you know better than I that auto- 
mobile production has become concentrated and on balance we thought it better 
to permit a little more concentration in the very small companies, comparatively 
small, so far as percentage of the industry is concerned, so that they could 
better compete with these larger companies. If there were 20 or 30 companies, 
I think it still would be better, and I do not know of any law under which you 
can start breaking them up. 

Mr. Howrey, in a dissenting opinion to the Attorney General’s re- 
port, Professor Schwartz made some recommendation relating to these 
superconcentrated industries. And he refers particularly to corpora- 
tions such as General Motors, United States Steel. 

Mr. Howrey. Could you give me the page from which you are read- 
ing there? 

Mr. Ropino. The recommendation that was made by Professor 
Schwartz is a legislative recommendation. 

Mr. Howrey. What page is it on in the Attorney General’s re- 
port ! 

Mr. Roprno. It is in the record of our hearings. It is not included 
in the Attorney General’s report. If you will recall Professor 
Schwartz had to file a separate dissent since he was refused an op- 
portunity to have his dissent printed separately from the other. 

Mr. Howrey. Yes, I remember. 

Mr. Ropino. The legislative recommendation he makes is that we 
provide a means for breaking up existing super-concentrations, organ- 
izations like General Motors and United States Steel. When you say 
we have no law which could break them down, do you infer then that 
you go along with the thinking and recommendations of Professor 
Schwartz ? 

Mr. Howrey. No, indeed. I do not go along with Professor 
Schwartz’s recommendations in hardly any respect, including that 
one, 

Mr. Roprno. Could they be broken down under the Sherman Act / 

Mr. Howrey. I do not think so. I do not believe General Motors 
isamonopoly. I think there is strong competition in the automobile 
industry at the present time. And absent a monopoly under section 2 
of the Sherman Act, I know of no law, no existing law, under which 
you could break up the automobile companies. 

Mr. Roprno. Do you think there shonid be a law ? 

Mr. Howrey. No, I donot. May I explain that? 

Mr. Roprno. Yes. 

Mr. Howrey. Breaking up an existing company, an existing big 
company, is a very different thing from preventing re Take 
a look at the automobile industry, and think what would happen if 
General Motors, Ford, and Chrysler were suddenly broken up in to a 
great many independent units. Think of the unemployment—think 
of the retooling, trade names, and advertising. I think to try to break 
up companies like that would have such an effect on our economy that 
it would almost wreck us, perhaps, but when I said there was an un- 
fortunate concentration I did not mean to suggest that we should 
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now proceed to break them up. I suggest that we should try to prevent 
such concentrations from forming. 

I just do not see how without a shock to our economy that would be 
catastrophic, particularly on a day when we are having an atomic 
bomb air-raid practice, that could be done. I would certainly not 
recommend that we break up these existing units. I think we must 
preserve competition in the automobile industry. I believe there is 
existing competition now. 

Mr. en Of course, I was merely referring to the statement 
that you made. 

You believe it would be a lot better for the industry if there were 
20 or 30 smaller companies but you do not know how you could 
achieve that ? 

Mr. Howrey. I still think it would be much better if there were 
20 or 30 automobile companies, as there are steel companies, we will 
say, but you do not jump from that conclusion to the conclusion that 
the existing companies should be broken up, because you are faced 
with economic problems which are so vast as to defeat the imagination. 

The CHatrman. The gentleman from New Jersey gives us a real 
problem in this sense. He mentioned steel. United States Steel 
has a commanding position in the market. I do not recall the exact 
percentage of the capacity, but it is very substantial. Along comes 
Bethlehem and says that it cannot compete with United States Steel 
in certain areas unless it unites with and merges with Youngstown, 
in which event it can have an opportunity to compete with United 
States Steel in certain areas. 

Then I presume that Youngstown and Bethlehem would unite. 
Then of course some other steel company like Republic, we will say, 
states it cannot compete now with the combined assets of Bethlehem 
and Youngstown. It must then unite with some other company, pos- 
sibly National. I am giving these possible cases. 

We have that situation where companies other than United States 
Steel feel they must unite with other companies to compete with 
United States Steel, and they say—there is merit in what they say— 
that acts like the Celler Antimerger Act freeze into existence those 
combinations and acquisitions which occurred before the Celler Anti- 
merger Act. Do you follow me? 

Mr. Howrey. I do, indeed. 

The CHarrmMan. That is something that I think we must direct 
our attention to; in other words, we close the door to these future 
acquisitions, so as to prevent monopolies or mergers which would 
substantially lessen competition. What about those that existed prior 
thereto? I think it would be well for the Federal Trade Commission 
to direct its attention as to how we can deal with that very baffling 
situation. I do not know how it can be done. 

Mr. Howrey. It is very difficult, Mr. Chairman. I don’t either. 
And the reason I think it is so difficult is that our economy has changed 
so much, and it changes every day so much. In some industries, a 
majority of the industry is producing a product they didn’t produce 
15 or 20 years ago. 

The Cuatrman. It would have been all right if years ago we had 
followed the principle enunciated yesterday by Mr. Weir of the 
National Steel Co. He said he was for growth internally, that is, by 
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evolution resulting from putting profits back into the company and 
letting them grow normally. He was opposed to bigness that would 
result from external growth, that is, by acquisitions and mergers. If 
we had adopted that principle years ago, perhaps we would have had 
a more balanced economy as far as steel and other products are 
concerned. 

Mr. Howrey. I think that is a very cogent comment, although I 
would qualify it with this comment, that some of our big companies 
have grown more by internal growth than by acquisition. 

The Cuatrman. Which ones? Give me an example of that. 

Mr. Howrey. I hesitate to do it, but one of the companies I used 
to represent as a private lawyer has grown entirely by internal 
growth, as far as I know. 

The Cuarrman. National Steel is one? 

Mr. Howrey. Firestone Tire & Rubber Co. is one that as far as I 
know has never acquired other companies, except perhaps very re- 
cently they may have acquired some synthetic plants. But up to then 
I don’t think they ever bought out a competitor. They grew inter- 
nally. I think Ford is per haps another example. I don’t think they 
ever acquired any big competitors, I think they acquired suppliers. 
I don’t think you can stop g growth in this country, and I don’t suggest 
you should stop growth. I think that growth is a part of our whole 
economy. But stopping mergers won’t stop bigness, in my opinion. 
It may put a brake on some ‘of it, but industry will grow one way 
or another. 

The CuatrmMan. No one here wants to stop growth. 

Mr. Howrey. I didn’t mean for a moment that anyone did. 

The Cuarrman. How many complaints were filed, all told, by the 
Federal Trade Commission against offenders of the Celler Antimerger 
Act? 

Mr. Howrey. We have filed to date three complaints. We have 
several others under consideration. And if I may, I would like to 
just add a little comment on that. The question, if I may loosely 
again, use the words “good” and “bad” to mean those which suppress 
competition and those which don’t—it is a difficult problem. <A great 
many of the mergers which we are studying—I think I might with 
propriety use the name of one, Olin Mathieson, which is one of the 
biggest mergers we are studying. They claim—and I think the facts 
support it pretty much—that their acquisitions have been conglomer- 
ate in nature, where they are not acquiring competitors but they are 
acquiring other different types of companies involving diversification 
of products. 

The CuatrMan. What are the three cases? One would include 
Luria Bros., wouldn’t it ? 

Mr. Howrey. Luria Bros. ? 

The Cuatrman. I meant under the Celler Antimerger Act. 

Mr. Howrey. Luria Bros. has a count under the Celler Antimerger 
Act involving the acquisition, I think, of some five other scrap 
companies, 

The Cuarrman. What are the other two? Pillsbury is one. 

Mr. Howrey. The other two cases? 

The CuarrMan, Yes. 

Mr. Howrey. Pillsbury is one and the Crown-Zellerbach is the 
third. 
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The CHarrMan. With regard to Crown-Zellerbach, if I may ask, 

are you applying what is known as a rule of reason approach? In 
that case, as 1 understand it, the following is involved: Crown-Zeller- 
bach had controlled 50 percent of the manufacture of coarse paper in 
the Pacific States and the acquired company had 20 percent of the 
capacity of the manufacture of coarse paper in that same area. So 
there the result of the merger is that the companies have 70 percent 
of the capacity of that area. Wouldn’t you say that 70 percent in and 
of itself is a per se violation of the Celler Antimerger Act ? 

Mr. Howrey. Mr. Chairman, I am faced with this problem. I had 
to disqualify myself in the Pillsbury case because of the penetrating 
questions of the Senate Judiciary Committee. The Crown-Zellerbach 
case is pending before us in a formal stage. I will have to sit as 
judge. I will be glad to dig into the Crown-Zellerbach, but I shall 
have to disqualify myself in the case if I do so. 

Now, as an alternative trying to answer your problem, I deal in my 
sti atement to quite an extent with the question you are raising about 
the per se rule versus a rule of reason approach. I deal with it in 
referring to the Pillsbury case because I am no longer sitting in the 
Pillsbury case. But questions like you were just asking me, which 
were asked in the Senate, may require me to disqualify my self. 

The Cuairman. I don’t want to ask you any more questions on that. 
1 think you are correct in your attitude. 

Mr. Howrey. I am coming to the question, the principle, and I want 
to discuss it at some length. 

The CHarrMan. I want to ask you this question, and if you don’t 
want to answer it, maybe one of your aides can; in the Crown-Zeller- 
bach case, as I understand it, the merger was effected on June 5, 1953. 
I also understand that your "staff investigation was completed and a 
recommendation for a complaint and a draft of the complaint went up 
to the Commission on August 10, 1953. Finally, I understand that a 
complaint was not issued until February 15, 1954. In other words, the 
staff sent up a draft of the complaint to the Commission on August 10, 
1953, and the complaint was not issued until February 15,1954. Now, 
that was a holding up of that complaint by the Commission for 6 
months. Is there anyone who can give me an answer as to why that 
was held up for 6 months? 

Mr. Howrey. Well, we have Mr. Sheehy here, who is Director of 
our Bureau of Litigation, who is in charge of the litigation. Whether 
he can answer that question I don’t know. 

Can you tell them, Mr. Sheehy # 

This is Mr. Joseph Sheehy, Director of the Bureau of Litigation. 

Mr. Sueeny. I believe the dates on those, Mr. Chairman, were 
September, when the report went to the Commission, as I recall it, and 
February when the complaint was issued. I cannot give an answer 
as to why it took that number of months, but I assume ‘the matter was 
under careful consideration. The Pillsbury case was the only prece- 
dent they had at that time under the amended statute, and I presume 
the Commissioners wanted to give the matter full consideration be- 
fore issuing the complaint. 

The Carman. And your answer is that despite the fact that 
there was a combination of 50 percent and 20 percent of the capacity 
of the manufacture of coarse paper there was a delay in a case of that 
size, 
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Mr. Sueeny. I can only answer, sir, that at staff level we had 
reached that decision in September. 

The CuHarrman. Is it not true that after the issuance of the com- 
plaint, the staff made an industrywide survey / 

Mr. Sueeny. A survey was made in the fall of 1954 for the pur- 
pose of determining the buying patterns on papers of this type in 2 
areas, 1 the 3-State area, the Pacific coast area, and the other, the 11- 
State area, which took in those 3 plus the 8 Mountain States. 

The Cuairman. Of course, you know that Crown-Zellerbach has 
been an offender before under the antitrust laws. We have made an 
inquiry into the paper industry and our report indicated that Crown- 
Zellerbach was a frequent offender of the antitrust law. Now, since 
we have the situation where Crown-Zellerbach has acquired 70 per- 
cent of the particular kind of paper, I don’t see why a survey had to 
be made as to whether they were guilty or innocent. For that matter, 
I think, it should have been gone into promptly. I don’t understand 
why a survey was made after the complaint was filed. 

Mr. Howrey. Could I just interrupt to say that we have a new rule 
at the Commission. It is about a year old, I think. It is that any 
complaint which rests on a Commissioner’s desk for more than 30 
days is automatically reassigned to another Commisssioner. The 
delay might be because one Commissioner moves faster than another. 
All of our cases are assigned to one Commissioner for study, and he 
reports to the full Commission. 

he CuatrmMaNn. In the meanwhile, that case is going on, is that 
correct ¢ 

Mr. Sueeny. Yes. 

The CHarrman. I presume that the assets are being commingled. 
The merger has been consummated. Has any attempt been made by 
the Federal Trade Commission to stop the consummation of that 
merger ¢ 

Mr. Sueeny. There has been no attempt to secure an injunction or 
other stay. 

The CuHarrman. Why not? Why didn’t you seek an injunction in 
a 50-20 percent combination ¢ 

Mr. Howrey. May I answer that? 

The CHarrman, Yes. 

Mr. Howrey. Sometimes I don’t know whether I am wearing my 
administrator’s hat or my judge’s hat. 

The CHarrMan. I suppose that is the difficulty all of us have. 

Mr. Howrey. I don’t feel—and our general counsel, Mr. Kelly, 
who has since retired, wrote a memorandum to the same effect which 
is in our files—that the Commission has any legal power to seek an 
injunction or a stay in a Federal district court eh a an adminis- 
trative determination. We don’t believe that right exists and one 
of the recommendations that I am going to make to you before the end 
of the day is that you consider, while you are considering this matter, 
giving the Federal Trade Commission the right to go into court and 
seek a stay in the same manner as you gave it to us in the false and 
misleading advertising cases involving preparations which may be in- 
jurious to health. In the 1938 amendment this committee—I guess 
it was the House Interstate and Foreign Commerce Committee—rec- 
ommended and it was finally enacted, the right to seek an injunction 
where certain preparations were being sold and advertised which 





ANTITRUST AND MONOPOLY PROBLEMS 2313 


might be deleterious to health. That is the only injunctive power we 
have. 

The Cuairman. Am I correct that there was a temporary injunc- 
tion sought and obtained by the Federal Reserve Board under the 
same act which you mentioned? Is it true that the Federal Reserve 
Board obtained an injunction against the Trans-America Corp., a 
preliminary injunction under the same act ? 

Mr. Howrey. I was not aware that such was the case while the 
matter was pending before the Federal Reserve Board. Mr. Sheehy 
has the answer. I think it is quite different from what you suggest. 

The CHatrMAN. Perhaps I am in error. 

What is it, Mr. Sheehy ? 

Mr. Sueeny. No; the injunction as I understand it, in that case, 
was to prevent the bank corporation out there from ousting the Fed- 
eral Reserve Board of jurisdiction by acquiring the assets while the 
matter was at issue. That is my understanding of that restraining 
order. 

The Cuatrman. Well, in any event the Federal Reserve felt it had 
some right to seek some sort of an injunction, anyway. 

Mr. Howrey. Generally speaking, I am sure, being the great lawyer 
that you are, that you would recognize that ordinarily a court will 
not give a preliminary injunction in a matter over which they have 
no jurisdiction and which will never come to them. 

The Cuarrman. That is correct. 

Mr. Howrey. And our matters go direct from our administrative 
order to the court of appeals. It may be that the court of appeals 
would have more of a jurisdiction than the district courts but I doubt 
if they would 

The Cuarrman. The court of appeals can issue an injunction. 

Mr. Howrey. Yes; but our lawyers said some time ago that——— 

The Cuarrman. In any event, did you refer the matter to the De- 
partment of Justice ? 

Mr. Howrey. No, we did not. We had spent a great deal of time 
and money on the case, and to refer it to them would have required, 
as I understand it, our divesting ourselves of any further jurisdiction 
in the matter. 

But I think you might want to consider giving us the power to 
seek a stay or an injunction as you did in connection with medical 
preparations. 

The Cuarman. Mr. Howrey, you became chairman of the Federal 
Trade Commission when ? 

Mr. Howrey. On April 1, 1953, I took the oath. I was appointed 
March 22, I believe. 

The CuHatrman. How many merger complaints have been filed by 
the Commission since you became chairman ? 

Mr. Howrey. Well, I think there have been two and I think there 
have been some amended complaints. 

The Cuairman. Since you became chairman have there been any 
new complaints, since you became chairman in 1955 / 

Mr. Howrey. I think you just read the date of Crown Zellerbach. 
That was after April 1953. In Luria Bros., I know, was after April 


1953 


The CuatmrMan. So there have been two cases since you became 
(Chairman ? 
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Mr. Howrey. Yes, and there was an amended complaint in the Pills- 
bury case since I becume Chairman to include a subsequent activity, 
So I think in all three of the cases there were either complaints 
or amended complaints since I became Chairman. If I am wrong 
about that, I will certainly correct it, but I believe that is correct. 
The CuarrMan. So that there have been two new complaints since 
you have been Chairman ? 

Mr. Howrey. Yes; I believe so. 

The Cuatrman. Now, on April 18, 1955 our subcommittee sent you 
a communication asking for information about your antimerger pro- 
gram. We have not had a response to that communication. 

Mr. Howrey. What was it? 

The CHarrman. We asked you for information about your anti- 
merger program by way of a letter sent to the Commission on April 
18, is 955. We have had no answer to that. 

Mr. Howrey. Well, we are certainly getting it uP for you. Our 
disposition is to give all the cooperation that we possibly can. We do 
have a problem in that your committee has written us a great many 
letters requesting information. The Patman committee has requested 
much more. And frankly, about half of the time of our Commission 
now is being spent on congressional inquiries. We are not objecting 
to it at all, but that may account for the delay. 

The Cuarmman. This question was not by way of criticism. 

Mr. Howrey. I certainly will look into it. We have the date of 
the letter, and we will try to see that you get it. 

The CuarrmMan. Let me direct your attention to an inqury sent to 
the FTC by the Small Business Committee on March 3, 1955. I take 
it you are familiar with that and also the fact that you answered that 
inquiry on April 4, 1955. Is it a fact that your reply to the House 
Small Business Committee covers the period of July 1, 1954, to March 
1, 1955? 

Mr. Howrey. I don’t know whether that is a fact or not. It had 
been my impression that they asked questions which covered other 
periods of time. 

The Cuairman. I mean as far as anti-merger activity is concerned! 

Mr. Howey. I can’t answer that. We have the reply here. This 
is the reply. 

The CHatrman. We have checked on it. And I think you will find 
that is accurate. That is the anti-merger activity referred to during 
the period from July 1, 1954, to March 1, 1955. Will you list the 
major companies against which complaints have been filed since July 
1, 1954? If you haven't got them, will you supply them to us or do 
you know the answer now? Complaints filed by the Commission since 
July I 1954. 

Mr. Howrey. Do you include amended complaints in that question / 

The CHamman. No; new complaints. Have any new complaints 
been filed since July 1, 1954? 

Mr. Howrey. I would think not, but I would like the privilege of 
checking the record. 

The Cuarrman. I think the answer probably is “No.” There have 
been no complaints filed since July 1, 1954. 

What is the total number of merger cases in which field investiga- 
tions have been completed from July 1, 1954, to March 1, 1955? 
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Mr. Howrey. I can’t answer that offhand. I do have a note here that 
177 mergers are now under investigation. But it doesn’t say what 
the stage of the investigation is. Any answers we made to the House 
committee, I think, were accurate, because we worked over it very 


carefully. ' 
The Cuamman. Do you know what the answer is? Can you give 


it to us? 
Mr. Howrey. Does anyone know the answer to the chairman’s ques- 


tion ? 
The Cuamman. I think there were four field investigations of 
merger cases completed from July 1, 1954, to March 1, 1955. 

Mr. Howrey. Can you give me the page that you are referring to? 

The Cuamman. I haven’t the page now. I had it looked up last. 
night. 

Do any of your men know about it? 

Mr. Howrry. Can you answer that, Mr. Parrish ? 

Mr. Parrisn. I can’t tell you exactly how many field investigations 
have been completed. You must bear in mind, of course, that a lot of 
our investigations 

The Cuarrman. Can’t you determine it from the date you have? 

Mr. ParrisH. I don’t have the date with me. 

The Cuairman. I think we asked for that. 

Mr. Howrey. If it is in this report, we stand on it, because it was 
prepared with great care. 

The CuHarrman. Give it to us later. 

What is the total number of merger cases—— 

Mr. Howrey. I have here on page—I have here an answer to the 
question. Four field investigations of merger files were completed 
by the branch offices during the period July 1, 1954, to March 1, 1955. 

The Cuarrman. That is the answer. 

Mr. Howrey. And it lists the names and the file numbers. 

The Cuatrrman. Thank you. 

Now, what is the total number of merger cases reported to the Com- 
mission by your staff with recommendations for the issuance of a 
complaint during that same period—July 1, 1954, to March 1, 1955? 

Mr. Howrey. I am trying to check that. 

The CHarrman. I might help you. Here is the answer as far as 
I know. See if it is correct: Neither the Director of the Bureau of 
Investigation or any member of his staff, nor the Director of the 
Bureau of Litigation, or any member of his staff, has recommended 
to the Commission that a complaint be issued in a merger case since 
July 1, 1954. 

Mr. Howrey. I am sure that is correct if that is what we said. 

Now, may I comment on that, Mr. Chairman ? 

The Cuatrman. Certainly. 

Mr. Howrey. One of the reasons that we decided to make this eco- 
nomic study of mergers was the fact that we were very unhappy 
about the progress of issi jis 





the merger cases within our Commission. 
when I say “unhappy” I don’t mean for a moment that we were 
unhappy with any of the work of our personnel, because they were 
hardworking, able people, doing a good job. 
The Cuarrman. That was during your own chairmanship, of course. 
_Mr. Howrey. Absolutely, yes. And so we decided, the Commis- 
sion did—and I may have been responsible for the reeommendation— 
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that the merger movement was so great, that there were so many 
mergers going on, we couldn’t take them up in a haphazard way 
merely by somebody filing an application for a complaint, because 
a merger case, no matter what legal philosophy you operate under, 
is a big case. If it is contested, it is a long, arduous litigation. So 
we made this survey with the idea of trying to select 

The Cuarman. That would depend on how the act was to be 
interpreted ; wouldn’t it? rs 

Mr. Howrey. I don’t care how you interpret it, merger litiga- 
tion is big litigation. You can’t try a merger case on any theory 
without it being a big case. 

So we decided to get the facts. And we got the facts. And we 
found the industries where the incidence of mergers seemed to be the 
greatest. 

Then we decided we would take mergers out of our routine pro- 
cedure. Our routine procedure has been for the Bureau of Economics 
to scan the financial journals, identify the mergers, make preliminary 
studies, and then to make an economic, evidentiary study. There- 
after, the case is transferred to the Bureau of Litigation. Members 
of the staff of the latter Bureau study it then to determine whether a 
complaint should be drafted. It is a long, arduous process. 

So we established a task force, as we did in the coffee and insurance 
investigations. And we took some lawyers, economists, statisticians, 
and accountants and put them on the task force headed by Mr. Par- 
rish. The group is doing nothing but working on mergers. We 
assign all the merger work to them, and they cut across all of our 
Bureau lines. And I think this is the only way we shall make progress 
in the merger field. We are already making progress, and we have 
some cases under advisement now. There will be more complaints 
in the near future. 

If you would like to have me put in the record our release on the 
merger task force I will be glad to do so. 

The Cuairman. We will be glad to have it in the record right at 
this point. 

(The release referred to is as follows :) 


[Press release from the Office of Information, Federal Trade Commission, Washington 25, 
D. C., for release in morning newspapers of Tuesday, April 6, 1955] 


TASK Force 


Federal Trade Commission Chairman Edward F. Howrey today announced 
the appointment of a Commission task force whose purpose will be to identify 
particular corporate mergers having the greatest significance in the current 
merger movement and to develop methods of speeding their investigation. 

Creation of this task force was recommended by the Chairman as the staff 
nears the end of a broad economic investigation of recent corporate mergers and 
acquisitions. The bureau’s full report, including other recommendations, will 
be studied by the Commission and announced later this spring. 

The decision to set up the task force in advance of the complete study was de- 
cided upon, Chairman Howrey said, because of the need to move quickly and 
effectively in investigating the most significant of recent and current mergers. 

Robert M. Parrish, secretary of the FTC, was named by Mr. Howrey to be 
task force chairman of a 12-man group of attorneys and economic experts, most 
of whom have engaged recently in the Commission’s antimonopoly work. Their 
new task-force duties will be in addition to their regular work with the FTC. 
Working under the immediate supervision of FTC's executive director, Alex 
Akerman, Jr., the task force will identify and select industries in which there 
has been significant merger activity, obtain full information about them, de- 
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velop methods for a fast screening of new mergers and for obtaining additional 
information as needed; decide on a case-by-case basis whether full market data 
need be developed, survey mergers and acquisitions now under study by the FTC 
to determine which should be expedited, consider premerger applications, and 
recommend ways for speeding the Commission’s handling of cases in which 
the merger or acquisition has substantially lessened competition or tended to 
create a monopoly. 

Full text of the FTC reorganization directive No. 13 setting up the task force 
follows: 

“By virtue of the authority vested in me as Chairman of the Federal Trade 
Commission by the Reorganization Plan No. 8 of 1950, and in order to facilitate 
the work of the Commission under section 7 of the Clayton Act, as amended, a 
special task force is hereby established. 

“This task force will be headed by a chairman under the immediate supervi- 
sion of the executive director, and responsibility for the performance of the 
functions of the Commission’s staff enumerated below is hereby transferred to 
the task force: 

“1. Identification and selection of industries in which the incidence of signifi- 
cant mergers or acquisitions is high, and the employment of procedures neces- 
sary to develop full information with respect to such mergers or acquisitions ; 

“2. Development of procedures for speedy initial screening of new mergers 
and acquisitions by trial lawyers, investigators, and economists, and development 
of such additional procedures as may be necessary to obtain supplemental in- 
formation concerning such mergers and acquisitions; 

“3. Consideration on 9 case-by-case basis of whether surveys, samples, and 
tabulations are needed; and if so, the stage of the particular case at which they 
can best be developed in a form admissible as evidence ; 

“4. Survey of mergers or acquisitions presently under study in the informal 
stage for the purpose of determining those which should be expedited ; 

“5. Consideration of premerger applications ; and 

“6. Consideration of the possibility of greater use of compulsory processes, 
pretrial procedures, interrogatories, depositions, stipulations, and other like pro- 
cedures which might speed the handling of section 7 cases, including the develop- 
ment of any appropriate amendments to the Commission’s rules of practice which 
might assist in the achievement of this end. 

“IT am designating Robert M. Parrish as chairman of the task force and the 
following persons on the staff to serve as members : 


J. Wallace Adair John R. Heim 

Betty Bock John F. McCarty 

L. E. Creel, Jr. William S. Opdyke 

F. P. Favarella Lawrence Stratton 

Edward Fischer Robert L. Wald 

William R. Haley Ames W. Williams 

“The executive director is authorized to increase or decrease the personnel 
as exigencies of the situation may require and to furnish clerical and steno- 
graphic help as well as office space. Unless otherwise directed, the members 
of the task force will continue to perform their regular duties. 

“(Signed) Epwarp F. Howrey.” 


It was just over 5 months ago (October 26, 1954) that the FTC ordered a 
broad survey of recent merger activity to determine its dimensions, motives, and 
effects. This study, when completed, is expected to provide answers to such 
questions as whether recent mergers were prompted by (1) the desire for prod- 
uct diversification, (2) the desire to lessen competition, (3) the desire on the 
part of small- and medium-sized firms to grow rapidly through the external expan- 
sion so that they might more effectively compete with the larger firms already 
established in the industry, (4) the extent to which acquisitions were caused 
by the financial failure of the acquired firm, and (5) the desire on the part of 
firms to integrate to a higher state of fabrication or backward toward raw- 
material sources. 

Chairman Howrey announced recently that merger activity has been particu- 
larly strong in the baking, dairy, and other food products, textiles, nonelectrical 
machinery, chemical, automotive, and metals industries. 


The Cuatrrman. How much of the total appropriations allotted to 
your agency have been devoted to antimerger work during the period 
July 1, 1954, to February 11, 1955, which is the date covered by your 
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answers to the House Small Business Committee inquiry? Specifi- 
cally, what was the amount of the funds expended by the Federal 
Trade Commission, (1) for field investigations; and (2) for trial of 
antimerger cases? I have an answer. 

Mr. Howrey. Could you give me the page number? 

The Cuamman. I don’t have the page number, but we have gone 
threugh your answer and I find the following, and if I am in error 
you correct me: For the fiscal year 1955 $4,178,000 was appropriated 
to the Federal Trade Commission. For field investigation of mer- 
gers, July 1, 1954, to February 11, 1955, of that total sum of $4,178,000, 
$90,648 was expended in field investigations. This amount includes 
the sum expended for staff in Washington as well as the field. Of 
that, only $33,860 was allotted to the antimerger field. In other 
words, $90,640, plus $33,860, or about 3 percent of $4,178,000, was 
allotted to the antimerger work of your office. Now, would you call 
that a great deal of activity as represented by that amount of money? 

Mr. Howrey. With all the work we have done on mergers those 
figures don’t sound right, but if you are reading from our report they 
are. Do they include this document here? 

The Cuairman. No; that was subsequent. 

Mr. Howrey. I don’t know the significance of those dates. Do they 
have any significance ¢ 

The Cuatrman. Those were the figures you gave to the House 
Small Business Committee. 

Mr. Howrey. They must have asked a question based on those dates. 

My suggestion would be that perhaps you would like to include this 
whole document in your record. 

The CHarrmMan. We would be glad to. Do you want the whole 
document ? 

Mr. Howrey. I think probably in fairness to us we shouldn’t have 
just a partial comment. We took the liberty when we prepared this 
of making explanations and comments. 

The Cuarrman. You include in the record whatever you see fit. 

Mr. Howrey. That is a very bulky document. 

The Cuatrman. You asked for it, and I want to be fair. If you 
feel it should go in at this point it will be in. 

Mr. Howrey. I think I would like to have it, if you have no 
objection. 

(The reply to questions submitted by Congressman Evins follows:) 


QUESTION No. 1 


Please submit a copy of the report of the Heller Associates containing 
their opinions and conclusions concerning FTC organization and procedures 
and their recommendations for changes in such organization and procedures. 


A copy of the Management Survey Report is submitted herewith as exhibit A. 


QUESTION No. 2 


State when and with whom the proposal to have the Heller Associates 
survey the FTC originated and state also the cost of this survey and the 
appropriated funds from which this cost was met? 


The formal proposal that Robert Heller and Associates survey the Federal 
Trade Commission originated with Heller and Associates on May 12, 1953, in the 
form of a letter from that company to Edward F. Howrey, Chairman, Federal 
Trade Commission. This letter followed a preliminary survey made to determine 
steps which might be taken to strengthen the organization of the Commission 
and improve its administrative procedures. 
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Mr. Howrey, in requesting the preliminary survey shortly after his appoint- 
ment as Chairman, was mindful of the criticism made of the Commission by 
many, including your committee,’ in recent years. 

It should be pointed out that during the preliminary survey, the management 
consultants met with all of the Commissioners and senior staff members. 

The proposal was taken up with the full Commission on May 21, 1953. By 
minute of that date, the Commission (with Chairman Howrey, and Commission- 
ers Mason, Mead, and Carretta voting unanimously), authorized the Chairman 
to explore the question of obtaining such a survey. 

On June 5 a letter was addressed to Hon. John Phillips, House of Representa- 
tives, seeking inclusion in the appropriation bill of authority to employ manage- 
ment consultants to conduct a survey. 

In the conference report No. 881, 88d Congress, 1st session, this authority was 
denied but the conferees stated: 

“* * * the project is desirable, and it is suggested that the Commission call 
upon the Bureau of the Budget for assistance in this connection, a substantial 
sum having been recently provided this agency for improvement of management 
in the executive branch” (p. 8). 

Public Law 207, 88d Congress, 1st session, referred to in the conference report, 
contained the following provision: 

“For expenses necessary to assist the President in improving the management 
of executive agencies and in obtaining greater economy and efficiency throug 
the establishment of more efficient business methods in Government operations, 
including services as authorized by section 15 of the act of August 2, 1946 
(5 U. S. C. 55a), at rates for individuals not to exceed $50 per diem, by alloca- 
tion to any agency or office in the executive branch for the conduct, under 
the general direction of the Bureau of the Budget, of examinations and appraisals 
of, and the development and installation of improvements in, the organization 
and operations of such agency or of other agencies in the executive branch, 
$500,000, to remain available until expended, and which shall be available with- 
out regard to the provisions of subsection (c) of section 3679 of the Revised 
Statutes, as amended” (p. 3). 

On September 3, 1953, the President issued Executive Order 10484, pertaining 
to the above Public Law and providing as follows: 

“By virtue of the authority vested in me by the Constitution and statutes, 
ineluding section 301 of title 3 of the United States Code, and as President of the 
United States, it is hereby ordered as follows: 

“SecTion 1. The Director of the Bureau of the Budget is hereby authorized 
and empowered to exercise the authority vested in the President by the para- 
graph appearing under the heading ‘Funds appropriated to the President— 
Expenses of management improvement’ in chapter VII of the Supplemental 
Appropriation Act, 1954, to allocate to any agency or office in the executive 
branch (including the Bureau of the Budget) funds appropriated by the said 
paragraph. 

“Sec. 2. The Director of the Bureau of the Budget shall from time to time 
report to the President concerning activities carried on by executive agencies 
and offices with funds allocated hereunder and shall, consonant with law, exer- 
cise such direction and control with respect to the said activities as he shall deem 
appropriate.” 

On August 19, 1953, the Commission adopted a motion unanimously, to contract 
with Robert Heller and Associates for a management survey subject to the 





1H. Rept. 3236, 81st Cong., 2d sess., January 1, 1951, stated: “The conclusion reached 
by the committee in respect to the need on the part of the Federal Trade Commission for 
additional financial support presupposes the maximum degree of operating efficiency and 
an ability to render a dollar’s worth of pobiie service for each dollar appropriated. Unfor- 
tunately, this high level of operating efficiency does not exist today. We do not disparage 
the numerous worthwhile efforts made by the present members to increase the Commis- 
sion’s effectiveness. We feel, however, that the progress made up to the present time is 
not sufficient to justify any very substantial increase in she Commission‘s appropriations. 
Furthermore, the expansion of any agency should be a slow and carefully controlled process. 
Sut once it becomes evident that additional funds will yield adequate returns, they should 
be made available” (pp. 44, 45). 

H. Rept. 2513, 82d Cong., 2d sess., December 31, 1952, stated: “In the earlier report 
of this committee certain conclusions were presented as to the reasons for this inordinate 
delay. Chief of these were as follows: The long periods during which a case seems to be 
entirely quiescent, the necessity for making time-consuming supplementary investigations, 
failure to use the device of an investigational hearing in developing a case, faulty schedul- 
ing of hearings, repeated appeals from trial examiners’ rulings, protracted cost studies, 
and many referrals, reviews, and clearances. There seems to be no reason to modify these 
conclusions. Vigorous action to simplify procedures is still clearly necessary” (p. 287). 
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approval of the Bureau of the Budget and the furnishing by that Bureau of the 
necessary funds. 

On September 16, 1953, the Commission requested of the Bureau of the Budget 
an allocation of $34,000 from the appropriation entitled, ‘Expenses of manage- 
ment improvement.” 

On October 9, 1953, this sum was allocated from the appropriation cited above 
by the Bureau of the Budget which also approved the survey in the same commu- 
nication. The selection of the contractor was also approved by the Bureau of 
the Budget. 

The cost of the survey was $34,000 and it was paid from the following: Appro- 
priation symbol 29-11X0061, “Expenses of management improvement, executive.” 


QUESTION No. 8 


List the names of the representatives of the Heller Associates who made 
the survey of the Federal Trade Commission internal operations and state 
briefly the nature and scope of each such representative’s experience in the 
enforcement of Federal laws dealing with monopolistic acts or practices. 


The following representatives of Heller Associates participated in the manage- 
ment survey of the Federal Trade Commission : 


F. L. Elmendorf 

C. George Krogness, Jr. 

William F, Dunn 

George N. Mayer 

Miscellaneous service employees of the firm in their Cleveland office, such as 
typists, draftsmen, etc. 

We do not know “the nature and scope” of the experience of these persons “in 
the enforcement of Federal laws dealing with monopolistic acts or practices” 
inasmuch as the survey was not concerned with these laws or the policies and 
legal procedures of the Commission. The survey related only to internal admin- 
istrative routines, office organization, procedures for the channeling of paper- 
work, and the like. It was decided by the Commissioners at the outset that 
legal procedures, as distinguished from internal work procedures, would not be 
the subject of the survey. Over the years, both prior and subsequent to the time 
the present chairman of the Commission took office, this management engineering 
firm made similar surveys for such Government departments as the Post Office 
Department and the Departments of Defense and State. It was not a pre- 
requisite of such contracts that these engineers be proficient in the fields of postal 
rates and routes, national defense or foreign affairs, but rather that they be 
experts in management. In our own case, it was the combined judgments of the 
staff and Director of the Bureau of the Budget, and the members of the Commis- 
sion, that this firm was well qualified to advise on management problems. 


QUESTION No. 4 


Does the Federai Trade Commission know whether or not any of the Heller 
Associates were retained or employed in any capacity since January 1952 by 
any individual or company under investigation by the Federal Trade Com- 
mission or involved in any of its proceedings or by any party having a direct 
interest in one of its proceedings? If so, list the names of the individuals or 
companies. 


So far as we know, Heller Associates were not retained or employed in any 
Federal Trade Commission matter during the period they were engaged in mak- 
ing its survey of the Commission. 

It is known that since February 1, 1954, Heller Associates have been employed, 
as is set out below, in one matter pending before a hearing examiner. 

Crown-Zellerbach Corp. through its attorneys has engaged Heller Associates to 
perform an economic and statistical analysis in connection with a current case. 

The Commission also has been informed that Pillsbury Flour Mills, Inc., at- 
tempted to engage the Heller Associates to perform a statistical analysis in a 
pending Commission proceeding, and that this proposal was rejected by Heller 
because it would have been made during the period that their contract with the 
Federal Trade Commission was operative. 

No other information concerning relations between Heller and other Federal 
Trade Commission proceedings has come to the Commission’s attention. 











ANTITRUST AND MONOPOLY PROBLEMS 2321 


QUESTION No. 5 


When and with whom did the proposal originate that Dr. Herbert F. 
Taggart make a survey or study of the Federal Trade Commission? 


In his first public address as Chairman at Ann Arbor, Mich., on June 18, 1953, 
Edward F. Howrey proposed the establishment of an advisory committee on cost 
justification. 

Again, on October 14, 1953, after recommending establishment of a Small 
Business Division, Mr. Howrey stated the following: 

“The Commission should strengthen the administration of the Robinson- 
Patman Act and seek wider compliance with its provisions. In this connection 
we propose to establish an advisory committee on cost justification. 

“Although savings in cost constitute the primary justification for lawful 
price differentials under the act, there has been little advancement in the field 
of distribution cost accounting during the 17 years it has been on the books. 
3usiness concerns have found it very difficult, if not impossible, to determine 
precisely what cost savings are allowable and how they may be proved. The 
few distribution cost studies that have been developed have been very expensive 
and have involved detailed functional analyses of the seller’s entire business. 

“These difficulties have engendered widespread disregard of the prohibitions 
against price discrimination. 'This is so because sellers cannot, in our competi- 
tive economy, rely on a one-price policy. In order to compete they must be able, 
where the occasion requires it, to pass on to the buyer the actual savings created 
by the buyer’s method of doing business. 

“It is our hope that this advisory committee will be able to ascertain whether 
it is feasible for the Commission to formulate standards of proof and procedures 
for costing which can be adopted by the Commission as guides to business enter- 
prises desirous of complying with this important statute. The results of this 
activity, which should greatly stimulate compliance with the act, will prove 
especially helpful to smaller concerns.” 

On November 30, 1953, when the members of the committee were appointed, 
Chairman Howrey said in a public statement “that the members of the advisory 
committee announced today are not to be regarded as employees of the Federal 
Trade Commission. They are not Government employees. The work of the 
committee is advisory only, and its functions will be confined to making recom- 
mendations to the Federal Trade Commission. Members will not receive com- 
pensation for their work on the committee.” Members of the committee were 
also informed that they could not be given access to any confidential data in 
the Commission’s files. 

The following organizations were invited to work with the Committee in the 
formulation of recommendations to the Commission : 

American Accounting Association, University of Michigan, Ann Arbor, Mich. 
American Institute of Accountants, 270 Madison Avenue, New York, N. Y. 
American Marketing Association, 1525 East 538d Street, Chicago 15, Ill. 
American Retail Federation, 1625 I Street NW., Washington 6, D. C. 
Associated Retail Bakers of America, 1317 F Street NW., Washington, D. C. 
Controllers Institute of America, 1 East 42d Street, New York 17, N. Y. 
International Association of Ice Cream Manufacturers, 1105 Barr Building, 

Washington 6, D. C. 

— Homes Manufacturers Association, 20 North Wacker Drive, Chicago 6, 
ll. 

National Association of Cost Accountants, 505 Park Avenue, New York 22, N. Y. 

—a Association of Food Chains, 726 Jackson Place NW., Washington 6, 
»... 6, 

National Association of Independent Tire Dealers, 624 Wyatt Building, Wash- 

ington 5, D. C. 

National Association of Purchasing Agents, 11 Park Place, New York 7, N. Y. 
National Association of Retail Druggists, 1163 National Press Building, Wash- 

ington, D. C. 

National Association of Retail Grocers, 1112 du Pont Circle Building, Wash- 

ington, D. C. 

National Association of Wholesalers, 708 Ring Building, Washington 6, D. C. 
ae Candy Wholesalers Association, 1424 K Street NW., Washington 5, 
Naticnal Canners Association, 1133 20th Street NW., Washington 6, D. C. 
National Confectioners’ Association of the United States, Inc., 221 North La 

Salle Street, Chicago 1, Ill. 
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National Congress of Petroleum Retailers, Inc., 1249 Griswald Street, Detroit 26, 
Mich. 

National Council of Farmers Cooperatives, 744 Jackson Place NW., Washington, 
D. C. ’ 

National Food Brokers Association, 527 Munsey Building, Washington 4, D. C. 

National Lumber Manufacturers Association, 1319 18th Street NW., Washing- 
ton 6, D.C. 

National Oil Jobbers Council, Post Office Box 372, Charleston, S. C. 

National Petroleum Association, Munsey Building, Washington 4, D. C. 

National Sales Executives, Inc., 136 East 57th Street, New York 22, N. Y. 

United States Wholesale Grocers’ Association, Room 400, Investment Building, 
Washington, D. C. 


The Commission on July 22, 1953, approved a motion authorizing the Chair- 
man to appoint the committee. Pursuant to this authority, the Chairman on 
August 26, 1953, asked Professor Taggart to serve as Chairman of the Committee. 


QUESTION No. 6 


What has been the cost to date of the study made by Dr. Taggert and his 
associates, and by whom has this cost been met? 


The total cost to date has been $953.79, which has been paid by the Federal 
Trade Commission. The Committee members are serving without compensation. 
The Federal Trade Commission is paing only the travel costs of attending 
meetings. No member of the Committee is an employee of the Federal Trade 
Commission. 


QUESTION No 7 


Does the Commission know whether or not Dr. Taggart has been retained 
or employed in any capacity since January 1952 by any individual or com- 
pany under investigation by the Federal Trade Commission or involved 
in any of its proceedings, or by any party having a direct interest in any 
of its proceedings? If so, list the names of the individuals or companies. 


It was known at the time Professor Taggart was appointed that he had been 
connected with a number of Robinson-Patman Act cost studies and had worked 
extensively in the field of distribution-cost accounting. He was, in fact, the 
recognized expert in this field in the academic sense. This was the reason why 
he was asked to serve as Chairman of the Advisory Committee. Among those 
who had employed him in formal Commission cases were the following: Crown 
Zellerbach Corp., Sylvania Electric Products, Inc., Thompson Products, Inc. 


QUESTION No. 8 


Was the Federal Trade Commission reorganized effective June 30, 1954? 


The Federal Trade Commission was reorganized on July 1, 1954. On that 
date, and pursuant to the direction of the Commission, the recommendations 
resulting from the survey conducted by Heller Associates and approved by the 
Federal Trade Commission were made effective. This survey recognized, as did 
the survey undertaken by the Select Committee on Small Business (H. Rept. 
3236, 8ist Cong., 2d sess., Jan. 1, 1951), that (quoting from committee report 
on p. 10) “* * * there seems to be opportunity for further improvement.” This 
committee report had also pointed out “* * * that the work of the Commission 
consists of a series of separate activities”; and 

“* * * the operating units have tended to become the vested interests of the 
officials in charge who have viewed their units as little domains operating inde- 
pendently of the agency as a whole. * * * Planning council was established in 
part to establish a vehicle for integrating the work of the various bureaus, 
but soon met a barrier in the very bureau autonomy it was designed to over- 
come. Here also is a field where a new and vigorous administrative policy is 
needed.” 

On page 18 of the committee’s report it is stated the Commission suffered 
from “* * * heavy inbreeding resulting from a traditional practice of making 
promotions from within,” and that “* * * little improvement in the adminis- 
tration of the Federal Trade Commission and Clayton Acts can be expected 
until this situation is remedied. The Select Committee on Small Business 
progress report, House Report No. 1228, 82d Congress, 1st session, January 7, 
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1952, stated on page 68, “certain improvements have been made in the organi- 
zation of our antitrust agencies,” but the committee was also “fully aware that 
much more remains to be done.” 

In the final report of the committee, House Report 2513, 82d Congress, 2d 
session, December 31, 1951, the committee stated on page 287 that “vigorous 
action to simplify procedures is still clearly necessary.” 

The committee will note that many of the areas covered by the management 
survey recommendations are areas in which the Select Committee on Small 
Business reported weaknesses (H. Rept. 3236, 8ist Cong., 2d sess., and 2513, 
82d Cong., 2d sess.), such as a deficient organization, lack of delegations of 
authority, absence of a strong executive director, need for decentralization 
of authority and responsibility, delay in investigation and litigation of cases, 
absence of enforcement of Commission orders, shortcomings in the survey 
of advertising, and need for exercise of administrative control over staff. 

The reorganization of July 1, 1954, has already resulted in several significant 
improvements. These are: 

1. The Commission in delegating authority in certain areas to Bureau directors 
and other officials has expedited the handling at the Commission level of the 
matters of greatest importance. 

One of the examples of the progress achieved relates to the speed with which 
litigated matters are being decided by the Commission. On April 1, 1953, when 
Mr. Howery assumed the chairmanship, there were 42 formal cases pending be- 
fore the Commission for decision which had been assigned to individual Com- 
missioners for 30 days or more. Of these, only 10 had been assigned in 1953, 27 in 
1952, and 5 had remained unacted upon since 1951, 3 since January 5 of that 
year. In contrast, on April 1, 1955, only 7 cases had been unacted upon for more 
than 30 days and none had been assigned earlier than January 18 of this year. 

In this area as in others the management report recommendations coincided 
with the Select Committee on Small Business views quoted below from page 11 
of House Report 3236, 81st Congress, 2d session: 

“Further delegation of authority over the processing of cases is in accordance 
with sound administrative procedure. There seems to be no compelling reason 
for refusing to permit the proper administrative officer to drop cases at any stage 
of the proceedings prior to the time when formal action by the Commission be- 
comes legally necessary. In the last analysis the Commission can exercise only 
the most general supervision over the initial screening of cases anyway. It cer- 
tainly seems incongruous to grant authority to drop cases at the close of a pre- 
liminary investigation, but to refuse to grant authority to close the same case 
once the investigation has passed the preliminary stage.” 

2. The coordination and supervision of Bureau directors by the Executive 
Director has made it possible to utilize the thinking and manpower of the per- 
sonnel of the bureaus in attaining objectives to a degree not heretofore possible, 
has reduced interbureau friction, and with the new procedures has helped in 
solving the problem of “fragmentation” and the tendency of “* * * operating 
units * * * to become the vested interests of the officials in charge,” quoting 
from the committee report 3236, page 10. 

3. The project attorney concept has improved the control over investigations 
and has made a substantial contribution to the solution of the problem voiced 
by the committee on page 20 of House Report 32236, when it said: “An inordinate 
amount of time has been devoted to just plain ‘sleeping’ on a case.” 

The project attorney has an application for complaint assigned to him under 
this procedure and the planning and expedition of the matter is his responsibility 
throughout the investigative phase; if the matter proceeds to trial, the project 
attorney is available to serve in an advisory capacity if needed. He also in- 
stitutes and expedites the gathering of such supplemental evidence as is neces- 
sary to the successful trial of the proceeding. 

4. In many areas, nonessential reviews, assignments, referrals, and other 
procedural steps, as illustrated by the flow charts, exhibits B and C, on investi- 
gative phase of the Commission work, have been eliminated. Formerly there 
were 25 reviews and assignments in a deceptive practice matter and 30 in an 
antimonopoly matter. The number of assignments and reviews in this activity 
isnow 8 This in part solves the problem voiced in the House Report 3236, 81st 
Congress, 2d session, January 11, 1951, page 22, quoted below: 

“The many referrals, assignments, and reviews which have been characteristic 
of the Commission’s operations have also made quick action a near impossibility. 
Each clearance takes time at best and at worst can create a serious jam. The 
Commission’s new organization should help this situation somewhat but will 
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not correct all the trouble. Some of the worst instances of this kind of redtape 
are intrabureau rather than interbureau.” 

In the final report of the committee, House Report 2513, 82d Congress, 24d 
session, December 31, 1952, on page 287, the committee reiterated its concern 
with the delays caused by the “many referrals, reviews, and clearances.” 

There has been a reduction in delay and an increase in efficiency of the 
Commission's staff, particularly in the antimonopoly investigative phase as the 
following statistics show. 

Number of antimonopoly investigations pending in the branch offices as of 
June 30, 1953, May 31, 1954, and January 14, 1955, divided into groups showing 
the length of time the investigation has been pending in the branch office 


Antimonopoly investigations pending 


June 30, 1953 | May 31, 1954 Jan. 14, 1955 


0 to 6 months 85 107 130 
6 to 12 months : 25 44 
12 to 18 months s ll y 
Over 18 months... : ' pee 33 28 5 


Total_ 


A table giving percentages of these investigations follows: 


Antimonopoly investigations pending 


[Percent] 


June 30. 1953 See 31, 1954 | Jan. 14, 1955 
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The committee is also referred to the answer to question 47, where the reply 
shows a reduction in time between the completion of the investigation and issu- 
ance of complaint in antimonopoly cases. 

6. The number of clerks engaged in recordkeeping of investigations has been 

reduced from 32 full time and 6 part time, costing $126,709, to 17 full time and 1 
part time, costing $68,505. 

7. The advertising survey has been revitalized and redirected and though the 
number of personnel has been reduced from 9 to 4 and the cost from $43,545 to 
$32,100, the worth of the new staffing of this activity is apparent from the statis- 
tics below, covering the period February 21 through March 20, 1955: 8 apparent 
violations of orders to cease and desist were reported to the Division of Com- 
pliance, General Counsel’s Office ; 67 apparent violations of stipulations or trade 
practice rules were reported to the Bureau of Consultation; 8 apparent violations 
of law were reported to the Bureau of Investigation. 


QUESTION No. 9 


List the names of the Commissioners, the General Counsel, and the Bureau 

heads and state the salaries of each as of July 1, 1954. 
Edward F. Howrey, Chairman 
Lowell B. Mason, Commissioner 
James M. Mead, Commissioner 15, 000 
Albert A. Carretta, Commissioner 15, 000 
John W. Gwynne, Commissioner__-_-------~ att satekcehatin Sumac ak aiceg seein 15, 000 
Earl W. Kintner, General Counsel 12, 000 
Joseph E. Sheehy, Director, Bureau of Litigation-__.._.___._._..___- 12, 400 
Harry A. Babcock, Director, Bureau of Investigation 12, 000 
Charles E. Grandey, Director, Bureau of Consultation 12, 000 
Everett F. Hayeraft, Director, Hearing Examiners 10, 800 
Jesse W. Markham, Acting Director, Bureau of Economics 


Total 146, 200 





Ape 


2d 
Tn 


he 


of 


o 
ng 





ANTITRUST AND MONOPOLY PROBLEMS 2325 


QUESTION No. 10 


List the names of the Executive Director, and Secretary and his assistants, 
including division chiefs, and state the salaries of each of as April 1, 1953. 


D. C. Daniel, Executive Director and Secretary__..-_--.-------------- $11, 800 
William L. Haigh, Assistant Secretary for Minutes__.___._--_--______~_- 6, 940 
William P. Glendening, Jr., Assistant Secretary and Chief, Division of 

Budeet end. reemetns 22 os een Bi ees 10, 000 


Oliver F. McAdams, Chief, Division of Personnel and Assistant Secre- 


COR hs Balak ae Eh elk heh hi bliss deca bibles hentia tittle mtehiailielnanian cents 8, 560 
Thomas P. Baxter, Chief, Division of General Services__.._.....___-_--_ 7, 040 
Clarence J. Yost, Administrative Assistant............----__------.-_ 5, 940 
Eunice V. Hutton, Organization and Methods Examiner___-_---------~-~- 6, 140 
John W. Karsner, Chief, Legal and Administrative Records_____-_--_-~- 6, 940 
Duncan Price, Chief, Division of Information__._._._.__...____----_------ 6, 540 

ee au diet. ow aie cel cele ese et ee aabedd 69, 900 


QUESTION No, 11 


List the names of the Executive Director and his assistants, including 
division chiefs, and state the salaries of each as of January 1, 1955. 


Alex. Aone. Jr. Waeeutive Directors: 20. Cok i ee $12, 000 
John R. Heim, Assistant to Executive Director________-___-_----_------~ 9, 600 
John A. Delaney, Director of Personnel_....-............-.L..2. ik 9, 600 
William P. Glendening, Jr., Chief, Division of Budget and Finance____~-~ 10, 200 
Thomas P. Baxter, Chief, Division of Management and Organization... 9, 600 
Clarence J. Yost, Chief, Division of General Services____-_-----------~ 7, 040 

a Na isa ia a a Ra aa al i 58, 040 


With reference to the information given in answer to question 11, it should 
be pointed out that major functional changes have taken place. 

As to the position of Executive Director, the Management Survey Report made 
the following statement: 

“The Executive Director would be the key officer in the proposed staff organi- 
zation. As the Chairman’s deputy for administration, he would have direct 
responsibility for the supervision of four proposed bureaus and, consistent with 
the Administrative Procedure Act, would function for the Chairman in admin- 
istrative matters in connection with the proposed offices of the General Counsel, 
Secretary, Economic Adviser and Hearing Examiners.” 

These changes are intended to furnish, at the staff level, control and direction 
which did not previously exist. Your committee in a previous report, House 
Report No. 3236, 81st Congress, 2d session, entitled, “Antitrust Law Enforcement 
by the Federal Trade Commission and the Antitrust Division, Department of 
Justice—a Preliminary Report, “commented on the lack of executive direction 
(p. 8), administrative control to hold the stait tu the highest levei of operating 
efficiency (p. 44) and any consistent plan in the selection of cases (p. 16 and 17), 
as well as on division of the staff into autonomous bureaus which tended to 
operate as “little domains” independent of the agency as a whole (pp. 10 and 11). 

The management survey also called for considerable delegation of authority 
(see also p. 11 of House Rept. No. 3236, 81st Cong., 2d sess.), and the imposition 
of a system of reports to enable the Commission to examine the exercise of the 
delegated authority. This has entailed added responsibility in the Office of the 
Executive Director. 
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QuEsTION No. 21 


How many attorneys were assigned to the Division of Compliance in the 
General Counsel's Office and doing work on antimonopoly cases as of— 
(a) July 1, 1953; 
(b) July 1, 1954; and 
(c) January 1, 1955? 


(a) 5 out of 10 attorneys (4 full time, 1 half time (45 percent) ). 

(6) 9 out of 13 attorneys (4 full time, 5 half time (50 percent)). Does not 
include one attorney who was assigned other duties in the Oflice of the General 
Counsel on February 18, 1954, but who continued to be available and did con- 
siderable antimonopoly compliance work under direction of the Assistant Genera] 
Counsel for Compliance. 

(c) 9 out of 12 attorneys (4 full time, 5 half time (54 percent)). A similar 
assignment of other duties within the Office of the General Counsel was made to 
another attorney on September 20, 1954, notwithstanding which a very large 
part of this attorney’s time has also been devoted to antimonopoly compliance 
work. Also, does not include an attorney who was assigned to the Division of 
Compliance on January 17, 1955, and to whom has been assigned antimonopoly 
work. 

QueEsTIon No. 26 


What was the total amount of funds allotted for travel in (a) fiscal year 
1954, and (b) fiscal year 1955; and what was the total amount of funds used 
for travel in (a) fiscal year 1954, and (b) the first half of the fiscal year 1955? 


Funds allotted for travel: 
(a) Fiscal year 1954 $140, 000 
(b) Fiscal year 1955 
Funds used for travel: 
(a) Fiscal year 1954 
(b) First half of fiscal year 1955 


QUESTION No. 27 


What was the amount of funds spent for travel by each of the Commissioners, 
the General Counsel, the director of each bureau, the Executive Director, the 
Secetary of the Commission, and each of the legal assistants attached to the 
office of a Commissioner in (a) fiscal year 1954, and (b) fiscal year 1955, for 
each of the following purposes: (1) investigation of cases, (2) trial of cases, 
(3) trade practice conferences, (4) economic investigations, (5) speeches, con- 
ventions, and other? 
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Travel expenses 
FISCAL YEAR 1954 
} 
aeons: | Trade | Speeches, 
ration Trial of | practice penmaante conven- 
patie eases | confer- rote | tions, and 
| } ences other 
— [- r 1 
Chairman Edward F. Howrey. .-.-.-.....--|....-.-.--- |. alee ia ee $7 
Commissioner Lowell B. Mason...------..|_.---.----- | oa $310 |.._..-- I 293 
Commissioner James M. Mead_.---------- stUiidc es kote | Whi eaiins -| eee. 
Commissioner Stephen J. Spingarn._------ None-..-- re nti < sagan eben Miiel asatenemeiabedls 
Commissioner John W. Gwynne. - ---..- athe NIG. acme i ebdeialte crteenan ap tone naan RCE SA Cane aa gcegenkats 
Comnuniesioner Alpert A. Ceereten...... -sins -fisinnc nn nnn- | nnncceneces 142 | toad 236 
Earl W. Kintner, General Counsel - -..---_}......-...-.}-----.---.-. | toe i 214 
Josog Fra ty SN ON Bans ce fein iiaddtce ei Shewiscceeliecduntdeseee 48 
Antimonopoly. | | | 
Daniel J. Murphy, Director, Bureau of | None--.--|-........-.-.|.-----.-----]..---.- | ae 
Antideceptive Practices. | | | | 
James A. Horton, Director, Bureau of |---...-.-.--- Ses 506 rr a 
Industry Cooperation. 
Jesse W. Markham, Acting Director, |------------ ccm sieiahetarl |------------ $333 | 39 
Bureau of Industrial Economics. } 
Everett F. Haycraft, hearing examiner ----|-.........-- | GUND hacanseessuwebsccouweween 75 
D. C. Daniel, secretary inn ee a opeiinine ssiosaietaetecrucaee anaal il a aici $36 
Robert M. Parrish, secretary- eas ces sacs gchenneataees 40 
Alex. Akerman, Jr., executive director___- eee $69 see 1 508 
Legal assistants to Commissioners: 
ER ET I ic sennoas ont oa wee tremble ae Re oa el ee US rs as piss Aes | 189 
Rufus Wilson... _- pikes aol None....- elena te eee | ai ab pe 
Wee NET WINN. 5085 occ < scan coed tec MMs anc hcw conn nee nes Ua le. 
Wide, .. oo ss ee i ees, jtesies we - : és 
ERGGNE Br inn Sds ns cc tencnonaedan DR ccguckitnsteoeese d ae 2 eer Se 
DOR iiccoca-shaitaneheee take eerenibersenmadanel 578 | 1,141 333 | 2, 412 
! Included is cost for inspection of branch office in New Orleans. 
FISCAL YEAR 1955 
| | 
Chairman Edward F. Howrey------------ |. fateacech batacadeaiitehn Sesto iaftiiecsnsdemiahaiiliaaaedia’ 2 $1,197 
Commissioner Lowell B. Mason___-------.|------- |. $365 | _- 104 
Commissioner James M. Mead__-_--.----- -|------------]----- inns ccot ccna Secunia 4 
Commissioner John W. Gwynne-.-------- ie ctctaabentent é 83 | 124 
Commissioner Robert T. Secrest- - - _- ai MPs ESTP 109 24 
Commissioner A. A. Carretta_- as f-- 2 : ‘ 385 
Earl W. Kintner, General Counsel. g x icaiaial 2 705 
Joseph B. Sheehy, Director, Bureau of |_...-...--- aa nic 62 
Litigation. 
Hetty ie eee. TINONNE OE biccncaccnedelovccencctden|oscscauecédelenes 2 320 
Investigation. 
Charles P. Grandey, Director, Bureau of |--------- | ae 398 96 
Consultation. | | 
Everett F. Haycraft, hearing examiner. --_|--_---..----| $1, 724 ey 
Jesse W. Markham, Director, Bureau of |-------- aneeaeewa $56 
Economics. 
RG DOU Til Fes MINN toe ha cect ee cin oleae cn ennsnaafann-ssnanseslesweeed 41 
Alex. Akerman, Jr., executive director----.-|----------- ‘ 170 | ? 664 
Legal assistants to Commissioners: | | 
David C. Murchison..---.......----- : 231 
SORE: PEL Sia imate end h IOORDancd lect cnnkacnadlawnesueusewdlaanaanaeeeninbniewos 
I a oe Bs MO aca e 
LPI Ms hide Weacundaadcdcnn ute plea teninin A aiulolad pags 3 Sindliateue 
ER hone aac imsinegs conned tn aiwns £6 nt racer aiadban ahaa iain 
(5 ey | a ae ; 118 - 
TORR as cetera cents <seecbind dens Bini = fneidpene ‘1, 724 1, 656 | 56 | 3, 668 


3 Included is cost for inspections of field offices at New York, Chicago, Cleveland, New Odtesinn, in 


Francisco, and Seattle. 
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QuEsTiIons Nos. 28 ANpD 29 


28. What was the total amount of funds (a) allotted and (b) used by 
each Bureau for the investigation of antimonopoly cases during the fiscal 
year 1954, and the first half of the fiscal year 1955? 

29. What were the total amounts of funds (a) allotted and (b) used by 
each Bureau for the trial of antimonopoly cases in the fiscal year 1954, and 
the first half of the fiscal year 1955? 


Financial records maintained by the Commission do not, in most instances, 
reflect any distinction between investigation and trial of antimonopoly cases. 
They do reflect, however, the total cost of antimonopoly case work. 


Antimonopoly casework 


lst half of fiscal year 
1955 


| 


Allotted | Used Allotted Used 


Fiscal year 1954 


General Counsel _- sipiunaaie ; ; $123, 500 $115, 507 $81, 750 $94, 880 
Bureau of Anti™onopoly--_-- , 1, 086, 000 1, 063, 228 


Bureau of Litigation. _.............-.--- ; ee 1 163, 150 1 160, 739 
Bureau of Investigation __ ; ae 2 399, 400 2 412,793 
Bureau of Industrial Economies (includes Division of | 
Accounting now in Bureau of Investigation) 53, 178, 941 |__. pe einiaia 

Bureau of Economics . ; aah Sr 68, 400 55, 149 
Hearing exa ~ iners_-. Satan 1 70, 98 1 56, 522 ! 37, 100 1 31, 629 
Bureau of Administration: 

Pro rata share, legal records__.- — ; be 45, 6 54, 400 

Pro rata share, stenographer pool ae +7 31, 166 oe 
Pro rata share of general operating expenses _ pte 45, 633 24, 425 27, 687 
Secretary (legal records) ‘ 3 sien 4a 18, 000 18, 000 


Total . ‘ , 685, 1, 545, 397 792, 225 800, 877 


1 Trial items only. 
2 Investigation only. 


Note.—The committee may be interested in the following table which reflects 
total funds allotted and used for antimonopoly casework as a percentage to funds 
appropriated and total funds expended. 


Percent to total 


Allotted Used 


Fiscal year 1952 aneebions 7 39. : 
Fiscal year 1953_- ae i Ee aes 42. 
Fiscal year 1954__. ; <askaone 41.6 
Half year 1955 se bition y 39. 


QUESTION No. : 
What amount of funds has been expended by the Commission since July 
1, 1954, for (a) field investigations and (b) trial of merger cases? 

Funds expended by the Commission for the period July 1, 1954, to February 11, 
1955, exclusive of charges for Commissioners and assistants, general adminis- 
trative and operating expenses are: 

(a) Field investigation of merger cases___ ; , * $90, 640 
(bo) Trial of merger cases__-—- Pa oa ee 33, 861 


1This amount stated for investigation includes the cost of project attorneys, accountants, 
economists, and statisticians in Washington as well as attorneys in field offices. 


These totals do not include the cost to date of the economic report on the 
merger movement which is estimated at $30,658 as of February 11, 1955. 
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QueEsTION No. 31 


State the number of man-hours worked and the total funds spend to date 
by the Federal Trade Commission on its projected economic report on 


mergers. 

As of Feb. 11, 1955: 
TOC ee ee ed i ea BL SG 9, 584 
Wotuiey Cute foe i Ss a LS a sl RUSS eee 


QUESTION No. 32 


What amount of funds were expended by the Commission during the 
period July 1—December 31, 1954, for (a) field investigations and (6) trial 
of cases based upon charges of price discrimination alleged to be in violation 
of the Robinson-Patman Act? 

Funds expended by the Commission for the period July 1 to December 31, 
1954, exclusive of charges for Commissioners and assistants, general adminis- 
trative and operating expenses are: 


(a) Ree, Di weetinnhOnOis cis. Sectanctad ci and -cshaeeeeness $122, 916 
a) I aii i ip aia ack cilich nit lta ae Sac acs nie tal 49, 437 
TD ris deeds sesicee nit oc earning See deta ag bea a aaag ee bien ameamatna 172, 353 


QUESTION No. 3: 


What were the total amounts of funds (for salaries and travel) spent in 
connection with trade practice conferences in (@) fiscal year 1953; (0b) 
fiscal year 1954; and (c) the first half of the fiscal year 1955 by each of the 
following: 

(1) Bureau of Consultation 
2) Commissioners 
(3) Others 
Fiscal year 1953: 
Bureau of Industry Cooperation, Division of Trade Practice Con- 


ee ee a Satin ceencteeten ttle eben Dalai $199, 549 
emma oe ee eo * 653 
Cet as te a ee See 78, 436 

"Potml, BeCnl VORP TOR on si ene sabe 208, 638 


Fiscal year 1954: 
Bureau of Industry Cooperation, Division of Trade Practice Con- 


pe) ott te os ee a i ae ee ae 192, 288 
Compnbieniee no a Ce eee ee pare) ak +1, 322 
QU do ce uw ee ee i Od 220, 197 

Total, Tinea? year 1904... nn PUG SOFA a 213, 807 

First half of fiscal year 1955: 
Bureau of Consultation, Division of Trade Practice Conference_-_ 89, 367 
Comins, | os et Beied) Ales esi chest. 72,012 
Clee iss ck it eee ts eee eal land ele ae eG de *10, 355 
Total, ist: halt: of- Geonh your: 190Gs sc ots erdisies anes 101, 734 


1Includes only salary and travel costs for actual days spent in trade-practice confer- 
ences, 

2 Cost of employees in legal records assigned to maintenance of trade practice conference 
files and pro rata share of central stenographic pool. No amount included for pro rata 
Share of general operating expenses. 

’ Under reorganization stenographic and clerical costs charged in previous years is in- 
cluded in bureau costs. Other charges consist mainly of estimated cost of trade practice 
functions in the office of the General Counsel. 


> 


63478—55—pt. 33: 
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QUESTION No. 34 


List the merger cases in which complaints have been filed by the Federal 
Trade Commission since July 1, 1954. 


No complaints were filed in the period specified. Between the amendment of 
section 7 of the Clayton Act in 1950 and April 1, 1953, one complaint was filed, 
the Pillsbury case. Subsequent to that date, two additional complaints were 
filed, Crown-Zellerbach on February 15, 1954, and Luria on January 19, 1954. 


QUESTION No. 35 


What is the total number of field investigations of merger cases completed 
since July 1, 1954? 


Four field investigations of merger files were completed by the branch offices 
during the period July 1, 1954, to March 1, 1955. 


QUESTION No. 36 


What is the total of merger cases reported to the Commission by its staff 
with recommendation for the issuance of complaint since July 1, 1954? 


Three merger cases are now at the hearing stage. Neither the Director of the 
Bureau of Investigation (or any member of his staff) nor the Director of the 
Bureau of Litigation (or any member of his staff) has recommended to the Com- 
mission that a complaint issue in a merger case since July 1, 1954. However, a 
number of new cases are currently under consideration by the staff. 

This fact, among others, led to the appointment of the Commission’s merger 
task force on April 5. On this oceasion Chairman Howrey said: “The decision 
to set up the task force * * * was decided upon because of the need to move 
quick'y and effectively in investigating the most significant of recent and current 
mergers.” As announced on April 5, the task force will identify and select 
industries in which there has been significant merger activity, obtain full infor- 
mation about them, develop methods for a fast screening of new mergers and for 
obtaining additional information as needed; decide on a case-by-case basis 
whetuer full market data need be developed, survey mergers and acquisitions 
now under study by the FTC to determine which should be expedited, consider 
premerger applications, and recommend ways for speeding the Commission's 
handling of cases in which the merger or acquisition has substantially lessened 
competition or tended to create a monopoly. A copy of the Commission’s press 
announcement is attached. 

Previously, on October 26, the Commission directed its Bureau of Economics to 
conduct a speedy but thorough economic investigation of recent corporate 
mergers. It was announced that the purpose of the study was to provide docu- 
mented facts on mergers for the information of the Commission, the Department 
of Justice, the Congress, and the public. The Commission stated that it hoped 
the report would provide answers to the important questions concerning the 
dimensions and significance of the present merger movement. The Commission's 
release describing the survey is attached. 


{Press release from the Office of Information, Federal Trade Commission, Washington 25, 
D. C., for release in morning newspapers of Tuesday, April 5, 1955] 


Federal Trade Commission Chairman Edward F.. Howrey today announced the 
appointment of a Commission task force whose purpose will be to identify par- 
ticular corporate mergers having the greatest significance in the current merger 
movement and to develop methods of speeding their investigation. 

Creation of this task force was recommended by the Chairman as the staff 
nears the end of a broad economic investigation of recent corporate mergers and 
acquisitions. The Bureau’s full report, including other recommendations, will be 
studied by the Commission and announced later this spring. 

The decision to set up the task force in advance of the complete study was 
decided upon, Chairman Howrey said, because of the need to move quickly and 
effectively in investigating the most significant of recent and current mergers. 

Robert M. Parrish, secretary of the FTC, was named by Mr. Howrey to be task 
force chairman of a 12-man group of attorneys and economic experts, most of 
whom have engaged recently in the Commission's antimonopoly work. Their new 
task force duties will be in addition to their regular work with the PTC. 
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Working under the immediate supervision of FTC’s executive director, Alex 
Akerman, Jr., the task force will: identify and select industries in which there 
has been significant merger activity, obtain full information about them, develop 
methods for a fast screening of new mergers and for obtaining additional infor- 
mation as needed; decide on a case-by-case basis whether full market data need 
be developed, survey mergers and acquisitions now under study by the FTC to 
determine which should be expedited, consider premerger applications, and rec- 
ommend ways for speeding the Commission’s handling of cases in which the 
merger or acquisition has substantially lessened competition or tended to create 
a monopoly. 

Full text of the FTC reorganization directive No. 13 setting up the task force 
follows: 

“By virtue of the authority vested in me as Chairman of the Federal Trade 
Commission of the Reorganization Plan No. 8 of 1950, and in order to facilitate 
the work of the Commission under section 7 of the Clayton Act, as amended, a 
special task force is hereby established. 

“This task force will be headed by a chairman under the immediate supervision 
of the executive director, and responsibility for the performance of the functions 
of the Commission’s staff enumerated below is hereby transferred to the task 
force: 

“1, Identification and selection of industries in which the incidence of signifi- 
cant mergers or acquisitions is high, and the employment of procedures necessary 
to develop full information with respect to such mergers or acquisitions ; 

“2. Development of procedures for speedy initial screening of new mergers and 
acquisitions by trial lawyers, investigators and economists, and development of 
such additional procedures as may be necessary to obtain supplemental informa- 
tion concerning such mergers and acquisitions ; 

“3. Consideration on a case-by-case basis of whether surveys, samples and 
tabulations are needed, and if so, the stage of the particular case at which they 
can best be developed in a form admissible as evidence ; 

“4. Survey of mergers or acquisitions presently under study in the informal 
stage for the purpose of determining those which should be expedited ; 

“5. Consideration of premerger applications; and 

“6. Consideration of the possibility of greater use of compulsory processes, pre- 
trial procedures, interrogatories, depositions, stipulations and other like pro- 
cedures which might speed the handling of section 7 cases, including the develop- 
ment of any appropriate amendments to the Commission’s Rules of Practice 
which might assist in the achievement of this end. 

“I am designating Robert M. Parrish as chairman of the task force and 
the following persons on the staff to serve as members: 


J. Wallace Adair John R. Heim 
Betty Bock John F, McCarthy 
L. E. Creel, Jr. William 8S. Opdyke 
F. P. Favarella Lawrence Stratton 
Edward Fischer Robert L. Wald 
William R. Haley Ames W. Williams 


“The executive director is authorized to increase or decrease the personnel 
as exigencies of the situation may require and to furnish clerical and stenogra- 
phie help as well as office space. Unless otherwise directed, the members of the 
task force will continue to perform their regular duties. 

“(Signed) Epwarp F. Howrey.” 


It was just over 5 months ago (October 26, 1954) that the FTC ordered a broad 
survey of recent merger activity to determine its dimensions, motives and effects. 
This study, when completed, is expected to provide answers to such questions as 
whether recent mergers were prompted by (1) the desire for product diversifica- 
tion, (2) the desire to lessen competition, (3) the desire on the part of small- and 
medium-sized firms to grow rapidly through external expansion so that they 
might more effectively compete with the larger firms already established in the 
industry, (4) the extent to which acquisitions were caused by the financial fail- 
ure of the acquired firm, and (5) the desire on the part of firms to integrate to a 
higher state of fabrication or backward toward raw-material sources. 

Chairman Howrey announced recently that merger activity has been particu- 
larly strong in the baking, dairy and other food products, textiles, nonelectrical 
machinery, chemical, automotive, and metals industries. 
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[Press release from the Office of Information, Federal Trade Commission, Washington 25, 
D. C., for release in morning newspapers of Tuesday, October 26, 1954] 


FTC To Survey MERGERS 


Chairman Edward F. Howrey today announced that the Federal Trade Com- 
mission has directed its Bureau of Economics to conduct a speedy but thorough 
economic investigation of recent corporate mergers and acquisitions. 

Chairman Howrey said the report of the Bureau's findings will be made public 
within the next few months. The purpose of the study, he stated, is to provide 
documented facts on mergers for the information of the Commission, the Depart- 
ment of Justice, the Congress, and the public. Throughout the investigation the 
Commission will consult and cooperate with the Department of Justice. 

Mr. Howrey said he hoped the report would provide answers to important ques- 
tions concerning the dimensions and significance of the present merger move- 
ment. Among other things, it would analyze the motives and causes underlying 
recent mergers, such as (a) the desire for product diversification; (b) the desire 
to lessen competiiton ; (¢) the desire on the part of small- and medium-size firms 
to grow rapidly through external expansion so that they might more effectively 
compete with the larger firms already established in the industry; (d) the extent 
to which acquisitions were caused by the financial failure of the acquired firm; 
and (e) the desire on the part of firms to integrate forward to a higher stage 
of fabrication or backward toward raw material sources. The report would also 
deal with particular industries which appear to have been especially affected. 
Comprehensive tabulations of numbers and types of mergers would also be con- 
tained in the report. 

Until such a study is made, the FTC Chairman said, evaluation of the post- 
Korean merger pattern must be largely speculative. He pointed out that de- 
tailed facts with respect to the overall picture, as well as the situation in specific 
industries, would be of assistance to the Department of Justice and the Commis- 
sion in their administration of section 7 of the Clayton Antitrust Act. This sec- 
tion, as amended in 1950, prohibits corporate mergers or the purchase by one 
corporation of a controlling interest in the capital stock or physical assets 
of another corporation where the effect “may be substantially to lessen competi- 
tion, or to tend to create a monoply.” 

The FTC study was authorized against a background of intensified public 
interest in the subject of mergers and acquisitions. 

Chairman Howrey recalled that in addiiton to the trust-forming era of 1887- 
1904 there had been a significant merger movement in the 1920's. He called at- 
tention to the fact that both of the earlier waves were regarded with con- 
siderable alarm by the public and in turn by the Congress. Against this back- 
ground, he said it is understandable that the current merger movement has been 
of widespread public, governmental, and congressional concern. 

“There is no question,” he said, “that the present merger movement must be 
carefully assessed in the light of the 1950 amendment to section 7 of the Clayton 
Act.” 

A table compiled by the Bureau of Economics (copy attached) lists, on a quar- 
terly basis, mergers and acquisitions estimated to have been consummated dur- 
ing the period from 1919 through the second quarter of 1954. However, these 
figures throw no light on the magnitude or significance of the mergers involved 
or the extent to which they affect competition in specific market areas, Mr. 
Howrey noted. 

What is needed, Mr. Howrey declared, is an analysis of mergers in recent years 
to determine their effect on competition in specific market areas. 

“We believe,” he added, “that information can be obtained to show the effect 
on competition of the current wave of mergers, and also to determine the nature 
of the wave and the forces that underlie it.” 

Mr. Howrey explained that the Commission’s Bureau of Economics has been 
recording data on mergers for the past several years, primarily in connection 
with the Commission’s enforcement responsibilities under section 7 of the Clayton 
Act. Additional clarifying information might have to be obtained from some 
industries, the Chairman added. 

“What we propose to do now,” he said, “is to correlate all available informa- 
tion, analyze it from an economic standpoint and arrive at some soundly-based 
conclusions on the nature and significance of the merger movement marking the 
past few years.” 
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Among the factors which need to be analyzed, Mr. Howrey continued, are the 
underlying causes of mergers. We need to know, he said, the background motiva- 
tion—whether, for example, recent mergers fall into any of these patterns: 

1. The desire for product diversification. 

2. The desire to lessen competition. 

3. The desire of small or medium-sized firms to grow large rapidly through 
external expansion so as to compete more effectively with large firms already 
entrenched in the industry. 

4. Financial failure of the acquired firm. 

5. Desire of the acquiring firm to integrate its operations, either through 
forward acquisitions to a higher stage of fabrication or through backward 
acquisitions toward raw material sources. 

The Commission disclosed that it presently has under consideration 209 
mnergers or acquisitions. The greatest number of these occur in the baking, 
paper, textile, dairy, chemical, automotive, and primary metals industries. 
Legal proceedings involving three mergers or acquisitions have already been 
instituted. Involved are the acquisitions of Pillsbury Mills, Inc. (Minneapolis, 
Minn.), of Ballard & Ballard Co. (Louisville, Ky.), and the American Home 
Foods, Inc. (New York, N. Y.); the acquisition by Crown Zellerbach Corp. of 
St. TIelen’s Pulp & Paper Co. (St. Helen’s, Oreg.), and the acquisitions of Luria 
Bros, Inc. (Philadelphia, Pa.), of a number of companies engaged in the busi- 
ness of buying and selling steel scrap. 

Chairman Howrey emphasized that the survey announced today would not in 
any way interfere with the conduct of these legal proceedings, and that the 
casework of the Commission would continue as scheduled. 


Number of manufacturing and mining concerns acquired or merged 
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Unritrep States oF AMERICA 
BeFrorRE FEDERAL TRADE COMMISSION 


At a regular session of the Federal Trade Commission, held at its office in the 
city of Washington, D. C., on the 21st day of October A. D. 1954 


Commissioners: Edward F. Howrey, chairman, Lowell B. Mason, James M. 
Mead, John W. Gwynne, Robert T. Secrest. 


IN THE MATTER OF INVESTIGATION OF CORPORATE MERGERS, ACQUISITIONS, AND 
CONSOLIDATIONS 


GENERAL ORDER AUTHORIZING AN INVESTIGATION OF CORPORATE MERGERS, ACQUISI- 
TIONS, AND CONSOLIDATIONS 


Whereas, on October 21, 1954, the Federal Trade Commission formally adopted 
the following resolution : 
“Resolution 


“Whereas the Federal Trade Commission Act authorizes the Commission to 
gather and compile information concerning, and to investigate from time to time 
the organization, business, conduct, practices, and management of any corpora- 
tion engaged in commerce, excepting banks, and common carriers subject to the 
act to regulate commerce, and to make public from time to time such portion of 
the information obtained by it thereunder, except trade secrets and names of 
customers, as it shall deem expedient in the public interest; and to make annual 
and special reports to the Congress and to submit therewith recommendations for 
additional legislation ; and 

“Whereas the Federal Trade Commission, acting in accordance with its statu- 
tory powers, deems that it would be in the public interest, and in line with sound 
public policy, to ascertain and publish the facts respecting the nature, methods, 
and extent of corporate acquisitions, consolidations, and mergers, and their 
effects on commerce; and 

“Whereas it is desirable to have an analysis of the causes underlying recent 
mergers, such as (@) the desire for product diversification; (b) the desire to 
lessen competition ; (c) the desire on the part of small- and medium-size firms to 
grow rapidly through external expansion so that they might more effectively 
compete with the larger firms already established in the industry; (d) the extent 
to which acquisitions were caused by the financial failure of the acquired firm; 
and (e) the desire on the part of firms to integrate forward to a higher stage of 
fabrication or backward toward raw material sources; and 

“Whereas sections 7 and 11 of the Clayton Antitrust Act as amended (15 U. §. 
C. A., secs. 18, as amended, and 21 as amended) empower and authorize the Fed- 
eral Trade Commission to proceed against unlawful acquisitions, consolidations, 
and mergers and to issue orders providing for relief therefrom; and 

“Whereas a study by the Federal Trade Commission of the facts relating to 
said acquisitions, consolidations, and mergers will better inform and enable it to 
discharge its powers and duties under the law respecting acquisitions, consolida- 
tions, and mergers: Now, therefore, be it 

“Resolved, That the Federal Trade Commission, in the exercise of the powers 
vested in it by section 6, subsections (a) and (f) of the Federal Trade Commis- 
sion Act, and with the aid of any and all powers conferred upon it by law, hereby 
directs the Chief Economist to make investigation and inquiry into: 

“1. The methods and procedures followed and the instrumentalities employed 
by corporations in acquiring, consolidating, merging, or otherwise bringing under 
single management control, large and important segments of industry and trade; 

“2. The extent and the economic effects of horizontal, vertical, and other forms 
of integration accomplished through acquisitions and mergers on the develop- 
ment of industry and trade; 

“3. The effects of such mergers, acquisitions, and consolidations upon the struc- 
ture of specific lines of commerce, particularly with respect to possible effects on 
competitive behavior in such lines of commerce; 

“4. The underlying economic forces that appear to have precipitated the 
recent merger movement and the significance of these forces for purposes of 
administering the antitrust laws; and 

“5. Report to the Commission from time to time on the progress of the inquiry 
and upon its completion submit a final report thereon. 

“By the Commission. 

“Ropert M. ParrisnH, Secretary.” 
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QUESTION No. 37 


How many sets of trade practice rules were promulgated and issued by 
the Federal Trade Commission for industries where no such rules previously 
existed in (@) fiscal year 1953; (b) fiscal year 1954; and (c) the first half 
of the fiscal year 1955: 


> I I ai ctlannceh ier Tia cats aintnsincet Reta thin ceipiaalanatiaata sitesi cal None 
CD); TE I iach teeta cticnicaciccetevnaseniteibaainannaiicciniinan Ei aineaintin + 
(0) Rae: ATE OE SEE FI hited Ancecinisintecaree cen inetntntnitnns eaten 4 


A list of the industries for which trade practice rules were issued where no 
such rules previously existed, with the dates of rule promulgation, are as follows: 


New 
Fiscal year 1953: None. 
Fiscal year 1954: 
Industrial Bag and cover industry .......2 2.0.6... 4s ue Aug. 4, 1953 
Portwalt photegretiic MOUs sc inn nc ntlcnwed Sept. 15, 1953 
Photoengraving industry of the Southeastern States_____-_~~- Dee. 18, 1958 
DER nr + Sn i a. isd aia sain, Sept. 15, 1953 
First half fiscal Year 1955: 
Waterproof paper industry (asphaltic type)____-----------~- July 2,1954 
Tdbtess? Windies Gndetieie es cee ee a Aug. 20, 1954 
Chemical soil conditioner industry____..__.____-.__._--.-.- Oct. 15, 1954 
I 5 ne ne a ae Nov. 13, 1954 


In addition to the above, revised rules were promulgated for industries listed 
below with the dates of promulgation of the revisions and the date of the pro- 
mulgation of the original rules. 








Revised 
; .« | Date of origi- 
er aad nal promul- 
gation 

Fiscal year 1953: None. 
Fiscal year 1954: 

BI i ee ascuclecina wh aeicuac intel aw sisdsbd Aug. 7,1953 | Dec. 30,1944 

Cedar chest manufacturing industry ..._................-.-..-.---------.}| Sept. 17,1953 | May 12, 1933 
First half fiscal year 1955: | 

Cosmetic and toilet preparations industry -...............---- schatatabuel Sept. 10, 1954 | Nov. 29, 1951 

Fire extinguishing appliance industry dali nil cee a al ..------| Dee. 17,1954 | Nov. 13, 1935 

Millinery industry (partial—promulgation of revised rule 2 of the 


cg pe ES ree Dec. 10,1954 | Sept. 15, 1953 


It is anticipated that in this current fiseal year (1955) the Commission will 
promulgate new and revised sets of rules equaling or exceeding the nuimber issued 
for any year since 1934. 

The attention of the committee is also called to the new policy in the adminis- 
tration of the rules as shown by the flow charts, exhibits D and E, on trade prac- 
tice rule administration, which answers one of the criticisms leveled at this 
activity by the Select Committee on Small Business, House of Representatives, in 
its report, Review of Small Business. This criticism was generally to the effect 
that a signer of the rules, under the procedure then in effect, would receive a 
leniency in treatment not accorded a nonsigner or a concern in an industry not 
covered by rules. Under the procedure placed in operation this fiscal year, alleged 
violations of antimonopoly sections of the law, whether committed by a signer or 
a nonsigner of trade practice conference rules, are channeled directly to the 
Bureau of Investigation for disposition in the same manner as any other similar 
allegations not covered by trade practice rules. In addition, alleged deceptive 
practice violations under rules in which administrative disposition is inappro- 
priate are referred in the same manner. 

Under this procedure all like violations of law called to the Commission’s atten- 
tion receive equal treatment. 

Forty-one possible violations were referred by the Bureau of Consultation to 
the Bureau of Investigation under this new procedure from July 1, 1954, to March 
17, 1955. Of these matters, 1 has resulted in the issuance of a formal complaint, 
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24 are being investigated, 13 are under consideration by project attorneys to deter- 
mine whether a field investigation is warranted, 3 have been disposed of without 
affirmative action. A number of complaints have been issued against signatories 
of the mail-order-insurance rules as a result of alleged violations. 


QUESTION No. 38 


State the number of man-hours worked and the total funds spent by the 
Federal Trade Commission in its recent investigations of alleged violations 
of its trade practice rules in the cosmetic industry. 


Total hours___-_- 
Total funds spent , $23, 069 


This recent investigation was a spot check to determine whether current pricing 
practices, including promotional allowance policies, of all the leading cosmetic 
manufacturers were in compliance with trade practice rules for the cosmetic 
industry and the Robinson-Patman Act. There had been complaints to the Com- 
mission from several sources that various cosmetics manufacturers were violat- 
ing the act and the rules. 

The investigation in selected trade areas was concentrated on 29 principal man- 
ufacturers, although varying amounts of information were obtained with respect 
to 40 other firms. 

As a result of the information obtained, more complete field investigations 
are being conducted with respect to seven manufacturers with a view toward 
possible institution of formal complaints alleging violations of the Robinson- 
Patman Act. 


QUESTION No. 39 


What is the status of proposed trade practice conference rules for the 
wholesale plumbing and heating industry? Please submit a copy of the 
pending draft of such proposed rules. 


Copy of rules promulgated on April 5, 1955, is attached as exhibit F 


QUESTION No. 40 


List the cases filed by the Commission during the period from July 1 to 
December 31, 1954, which charge unlawful price discrimination in violation 
of the Robinson-Patman Act. 


There are listed below investigations instituted by the Commission in which 
violation of the Robinson-Patman Act was charged and, separately, the complaints 
issued under this act. Both lists cover the period July 1 to December 31, 1954. 


Complaints issued by the Commission involving the charge of a violation of the 
Robinson-Patman Act 


Docket No. Name 
6232 Yale & Towne Manufacturing Co. 
6254 Spada Distributing Co., Inc. 
6255 Florida Citrus Exchange 
6259 F. C. Bloxom & Co. 
6263 Adams Bros. Produce Co. 
6264 Knomark Manufacturing Co., Inc. 
6274 Northern Brokerage Co., et al. 


Fifty-nine investigations of alleged violations of the Robinson-Patman Act 
were instituted during the period July 1 to December 31, 1954. 


QUESTION No. 41 


List the cease-and-lesist orders issued by the Commission in contested 
price-discrimination cases during the period July 1, 1954, to January 25, 
1955, in which the Commission was required to make a decision of issues of 
facts and law. 


Attached is a list of orders to cease and desist in proceedings under the Rob- 
inson-Patman Act issued by the Commission during the period July 1, 1954, to 
January 25, 1955. Also listed are the orders to cease and desist under this act 
issued during the period January 25 to March 18 and the proceedings in which 








ter- 
out 
‘ies 
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an initial decision has been issued and is pending before the Commission. The 
consent orders are separated from the contested orders. Note that under Com- 
mission’s current rules of practice orders entered after consent of parties have 
the same effect as if entered after full trial. 


July 1, 1954, to Jan, 25, 1955 


! 
i 
| | 
} 


; ~~ os 
Elapsed time 


| | 
| 

| between 

j | 

| 

i 








—_ Name ale ieee Date of order | Contest | Consent Tr 
} | (nearest 
| month) 
ances nei piling I L fos | “ 
5735 | Kay Nab sss Frocks, Inc., | Jan. 25,19 60 | Aug. 18, 1954 | xX oa 56 
eta | 
6160 | Topco Associates, Inc | Feb. 2, 1954 Aug. 17, 1954 | oe xX 6 
6210 | K. C. Snow Crop Distribu- | June 1,1954 | Oct. 28,1954 |.......-.| X 5 
tors, Inc., et al. | | 
6216 | Wooster Rubber Co___....-..-| Jume 23,1954 | Oct, 29,1954 |_....-_- xX 4 
6223 | Lafayette Foods, Inc_..-.---- June 29, 1954 | Oct. 28, 1954 |... X 4 


| | 


In the following formal cases charging violation of the Robinson-Patman Act, 
orders to cease and desist were issued between January 25, 1955, and March 18, 
1955 : 


‘ , - 
| | | Elapsed time 





} | between 
Docket ee ee Date com- P whee va bettas complaint 
No. Name plaint issued Date of order Contest | Consent! oq order 
| | (nearest 
| month) 
— ee |. | peel 
yo * | Spada Distributing Co., Ine_..| Oct. 25, 1954 Mar. 11, 1955 botedd xX 5 


4 | Northern Brokerage Co., et al..| Dec. 22, 1954 | Mar. 10, 1955 |.-...---- | Admis- | 3 
| sion | 

| answer 

| 


' 


Hearing examiner initial decisions have been filed in the following pending 
cases: 


Elapsed time 
| between 





Inc. 


Docket x | Date com- . “7 complaint 
No: Name | plaint issued Date of order | Contest | Consent | ant der 
| | (nearest 
| | | month) 
5722 | Whitaker Cable Corp_---- | Dec. 20,1949 | Feb. 11, 1954 = 50 
5723 | Moog Industries, Inc_ - - - Minx Mar. 8, 1954 X 51 
5768 | C. E. Niehoff & Co_.......--- | May 1, 1950 | July 6, 1954 xX 5O 
5770 | E. Edelman & Co-_.- | -do_..- | Mar. 5, 1954 xX 46 
5897 | Doubleday & Co., Inc _.| Sept. 29,1951 | Jan. 7,1955| X 39 
5913 | “4 D. Manufacturing Co., | Aug. 9, 1951 | Dec. 21, 1954 | xX =e 40 
| ne 
6018 | General Foods Corp. -- July 29,1952 | Mar. 2,1955| X apy 32 
6263 | Adams Bros. Produce Co... Nov. 16, 1954 | Mar. 9, 1955 |-.----- mee 4 
6264 | Knomark Manufacturing Co., +, | Nov. 19,1954 | Feb. 24,1955 |...-.---- X 3 
| 





QUESTION No. 42 


List the antimonopoly cases in which field investigations were completed 
during (a) the fiscal year 1954 and (b) the first half of the fiscal year 1955 
for the purpose of determining whether the Commission’s orders to cease 
and desist have been violated. 


(a) 16 compliance field investigations (antimonopoly) completed during fiscal 


year 1954. 
(b) 14 compliance field investigations (antimonopoly ) completed during first 


half of fiscal year 1955. 
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(a) The antimonopoly compliance field investigations completed during fiscal 
year 1954 were as follows: 
Docket 5338—National Modes, Inc. 
Docket 2352—Fyr-Fyter Co. 
Docket 3766—Darling & Co. 
Docket 928—Photo Engravers’ Board of Trade of New York, Inc., et al. 
Docket 3317—Mathieson Alkali Corp., et al. 
Docket 3332—American Optical Co. 
Docket 8233—Bausch & Lomb Optical Co. 
Docket 4556—Curtiss Candy Co. 
Docket 2613—New York State Wholesale Confectionery Associations, Ine. et al. 
Docket 5055—Dip Net Smelt Fishermen’s Association, et al. 
Docket 5933—Duon, Inc., et al. 
Docket 3646—C. F. Sauer Co. 
Docket 4807—International Salt Co., et al. 
Docket 4900—American Refractories Institute, et al. 
Docket 5865—Consolidated Cigar Corp., et al. 
Docket 5819—Pacitic Gamble Robinson Co., et al. 


(v¥) The antimonopoly compliance field investigations completed during the 

first half of fiscal year 1955 were as follows: 

Docket 3031—Great Atlantic & Pacific Tea Co. 

Docket 3344—Atlantic Commission Co. 

Docket 5783—Arms Textile Manufacturing Co., et al. 

Doeket 3555—United States Maltsters Association, et al. 

Docket 4558—Electrical Alloy Section of National Manufacturers Association, 
et al. 

Docket 5482—Carpel Frosted Foods, Inc., et al. 

Docket 5933—Duon, Inc., et al. 

Docket 4307—International Salt Co., et al. 

Docket 4862—Stinson Canning Co. 

Docket 4093—Wholesale Liquor Distributors Association of Northern California. 

Docket 5921—Hastings Potato Growers Association. 

Docket 6103—S. S. Sawyer, Inc. 

Docket 6104—Florida Planters, Inc. 

Docket 6050—Trico Products Corp. 


Note 1.—Supplementary to question 42 and for purposes of comparison between 
current and past figures on antimonopoly compliance investigations, the following 
figures may be of interest to the committee: 


Completed field investigations in antimonopoly compliance cases 


Period 
First half fiscal 1955 
Fiscal 1954 
i 
Fiscal 1952 


Note 2.—In a staff report published December 27, 1946, by the Monopoly Sub- 
committee of the House Small Business Committee it was stated with reference 
to the enforcement of the Federal Trade Commission’s cease-and-desist orders: 

“* * * they have such a large backlog of cases that they have to spend all 
their time swatting new flies and do not have time to find out whether they have 
effectively disposed of the old ones.” 

Snbsequently, in 1947 the Commission established a Division of Compliance 
in the Office of the General Counsel. Until recently, this Division devoted its 
efforts largely to obtaining compliance with current cease-and-desist orders 
(those issued since 1947) and to handling the relatively few complaints filed 
with the Commission of alleged violations of orders issued prior to 1947. 

In 1950 the Select Committee on Small Business, House of Representatives, 
made a searching inquiry into antitrust enforcement by the Federal Trade 
Commission. In its report filed on January 1, 1951, the committee was par- 
ticularly critical of the Commission’s compliance activities, concluding as follows: 

“In spite of the interest recently displayed by the Commission in enforcing its 
orders, its compliance program is still very weak. Most of the activity of the 
Compliance Division is devoted to processing compliance reports, but these are 
confined to new orders and reveal nothing as to the state of compliance with old 





cal 


al, 


1e 


ANTITRUST AND MONOPOLY PROBLEMS 2339 


orders. In fiscal 1950, for instance, compliance reports were received under only 
S5 of the more than 4,000 orders outstanding. Complaints likewise are not a 
reliable index of compliance. The 153 complaints received pertained to 100 
orders and 1 stipulation. Only a few orders are the subject of more than 1 or 2 
complaints. It would be very naive to assume that none of the other nearly 
},000 orders were being violated. Only by conducting investigations on its own 
initiative will the Commission ever discover which of its orders are being 
violuted and by whom. This obviously requires additional funds” (H. Rept. 3236, 
Slist Cong., 2d sess., p. 28). [Emphasis supplied. ] 

Recognizing the inherent weakness in the lack of an enforcement program with 
respect to the thousands of cease-and-desist orders issued prior to 1947, Chair- 
man Howrey in September 1953 designated a special staff committee to study 
the problem and to make recommendations. 

The Commission on June 10, 1954, approved the recommendations of the staff 
compliance committee calling for a systematic review of some 4,000 unreviewed 
cease-and-desist orders, 8,00@ voluntary stipulations, and 180 sets of trade- 
practice rules. 

Since August 1, 1954, and as of March 21, 1955, 1,166 of the Commissions 
old cease-and-desist orders have been examined and the files reviewed. Of this 
number 441 orders have been screened out as requiring no attention at this time; 
436 supplemental reports of compliance have been requested. In this latter 
group there are now 396 cases in which the respondents are now known to be 
in compliance. As a result of this new survey, 28 compliance field investigations 
have been instituted, of which 2 are for the purpose of documenting a civil 
penalty case. One civil penalty suit resulting from this survey is now in prepa- 
ration. 

All of this new compliance work is in addition to carrying on vigorously 
the current order enforcement program instituted in 1947. 

Note 3 (Automotive industry orders).—As a part of its current program, the 
Division of Compliance is making a continuing check into all outstanding cease- 
and-desist orders in the automotive industry. This has variously included, as 
appropriate, field investigations, reviews of case files, and in one case current 
work looking to filing of an enforcement proceeding. 

Note 4 (Robinson-Patman Act orders).—Also as a part of the current program 
for more vigorous enforcement of old cease-and-desist orders, there has been 
instituted a special survey of all Robinson-Patman Act orders issued prior to 
1947. This has never been done before. There are 171 of these orders. In 25 
of them compliance action is now pending or has been completed within the last 
2 years. By “completed” we mean reports of compliance received, analyzed, 
found to be satisfactory. 

Of the remaining 146, 20 have been screened out as requiring no present at- 
tention for one reason or another, such as, respondents are out of business, or 
the size and extent of their business are comparatively insignificant. Ten sup- 
plemental reports have been requested, and in one case the supplemental report 
of compliance so requested has been received and found to be satisfactory. 

Note 5 (Advertising Task Force).—Primarily to facilitate checking on com- 
pliance with cease-and-desist orders, stipulations, and trade-practice conference 
rules, and to act as a deterrent to violations of such orders, stipulations, and 
rules, a special task force of four attorneys has been detailed to sample and 
screen newspaper, periodical, radio, and television advertising. This detail from 
the various Bureaus of the Commission works under the direction of the Division 
of Compliance and replaces a much larger but relatively ineffective group for- 
merly composed of nonlegal personnel. Possible violations are brought to the 
attention of compliance-enforcement attorneys, Bureau of Litigation, Bureau of 
Investigation, or Bureau of Consultation, as appropriate. 


QUESTION No. 43 


How many court proceedings were instituted as a result of the work 
of the Compliance Division of the General Counsel’s Office in (@) fiscal 
year 1954 and (0) the first half of the fiscal year 1955? 


(0) een eee eee is 2 
Docket 5717—Coradio, Inc., et al. (U. 8. D. C. N. J.). Penalty suit 
$60,000 for 12 violations of 1950 order re coin-operated radios. 
Docket 5686—Civil Preparation Service (U. 8S. D. C. western dis- 
trict, Washington). $65,000 penalty suit for violation of an order for- 
bidding misrepresentations of correspondence courses to prepare for 
civil service examinations. 
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(b) Fiscal 1955 (first half) 

Docket 5730—United Surveys (U.S. D. C. western district, Wash- 
ington). Misrepresentation sale of encyclopedias. Penalty suit for 
$60,000. 

Docket 3601—Century Metalcraft (U. 8S. D. C. southern district of 
California). Penalty suit $70,000. Aluminum kitchen utensils. 

Docket 4902. Hollywood Film Studios (U. 8S. D. C. northern district, 
Illinois). Misrepresentations re enlarged photos. $50,000 penalty suit. 

Note.—As of this writing (March 21, 1955), 9 penalty cases were pending 
in the courts; 1 pending in the office of a United States attorney; 3 pending in 
the Department of Justice: and 1 held in abeyance at the direction of the 
Commission. Two of the above 9 cases pending in the courts were filed since 
January 1, 1955. 

Hight penalty proceedings are in the drafting stage. These, with the 2 cases 
filed since January 1, 1955, and the 5 cases prepared but not yet filed, reflect 
the increased current emphasis at the Commission on securing compliance with 
its cease and desist orders, 

For the purpose of indicating the complete picture with respect to court 
proceedings instituted as a result of the work of the Division of Compliance 
since it was established in 1947, the following figures are given: 


Period 

ist half of fiscal 1955 

2d half fiscal 1955 (to Mar. 21, 1955) 
Fiscal 

Fiscal 

Fiscal 

Fiscal 

Fiscal 

Fiscal 

Fiseal 

Fiscal 

1 Plus 5 cases prepared but not yet filed in court. 


QUESTION No. 44 


State the number of man-hours worked and the total funds spent by the 
Federal Trade Commission on its recent investigation and report on coffee. 


It is estimated that the cost of the legal and economic investigation and the 
report on coffee amounted to 45,888 man-hours and $176,928. 

The report indicated that the coffee-price spiral of 1953 and 1954 “cannot be 
explained in terms of the competitive laws of supply and demand.” 

The specific causes for the price spiral and the continuing high price are listed 
in the report as follows: (1) inadequate crop reporting; (2) speculation on the 
New York Coffee and Sugar Exchange by private Brazilian interests who entered 
the market and bought heavily just before the public announcement of the 
Brazilian Government’s increased coffee loan rate from 1,200 to 1,500 cruzeiros 
per bag; (83) American speculation and abnormal buying for inventory by United 
States importers and large United States roasters; (4) the announced increase 
in Brazil’s minimum export price from 53 cents to 87 cents per pound effective 
July 1, 1954; (5) the restrictive contract used in futures trading on the exchange 
which limits trading to only about 10 percent of the annual United States coffee 
consumption and which in turn creates an “unduly maneuverable” market; and 
(6) trading irregularities on the exchange. 

The Commission did not end its activities in this area with this report. In- 
stead, it issued a complaint against the New York Coffee Exchange on October 
7, 1954, in which a conspiracy to limit the contract for trading in coffee futures 
was charged. 

The order issued on April 1, 1955, would require the Exchange to permit trading 
in all types of coffee which are in general use in the United States. It is intended 
that by this order the Exchange shall maintain realistic differences between the 
various grades of coffee so that there actually will be an opportunity for broader 
trading in coffee futures. 

Through the Commission’s new consent procedure, this order, dealing with an 
intricate and complex problem, was obtained within 6 months of the date of the 
issuance of the complaint at a cost of only 1,500 man-hours and $5,623 in addition 
to the cost of the report. 
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° It may be of interest to your committee to know that Bureau of Labor Statis- 
tics figures indicate that the average retail price of coffee in the leading cities of 
the United States has declined from the maximum of $1.233 in mid-August 1954 
to $0.97 for February 1955 (the latest month for which averages are available). 
The estimated total monthly civilian consumption of roasted coffee in 1954 was 
177,762,000 pounds and the savings to the American consumer on the basis of the 
difference between the August and February prices above cited are approximately 
$1,500,000 a day. 

, Copies of the report and order are attached as exhibits G and H, respectively. 


QUESTION No. 45 


State the number of man-hours worked and the total funds spent by the 
Federal Trade Commission on its recent investigation of alleged violations 
of the Robinson-Patman Act by Firestone Tire & Rubber Co. and others 
engaged in the distribution of tires, batteries, and accessories. 


The man-hours and estimated cost of investigations of all rubber-tire com- 
panies are as follows: 


Estimated 





| Man-hours cont 

Fiseal year 1949 to June 30, 1954: | } 
Fe END oo sesiinsncnan tcinciaddivbdudstsanecsas wena] TN i citric 
Estimated cost at average salary of $6,000 per man--- = ieee aes Snes | $85, 366 
Estimated cost of travel. -..........----.---- ga 20, 000 

July 1, 1954, to Feb. 11, 1955: 
Po RE ee ee ee 1, 527 | 6, 686 
Bureau of Investigation - -.-.....- ial = a 1, 827 7, 069 

Estimated cost of supervision, stenographical and administrative ex- 

penses (15 percent of salaries) ........-.--- a Ldinhincramnamen oieee 5, 753 14, 868 
Estimated cost, fiscal year 1949 to Feb. 11, 1955._____..__-- aia 44, 107 133, 989 





QUESTION No. 46 


How many applications for complaint were received by the Federal Trade 
Commission in (a) fiscal year 1953, (0) fiscal year 1954, and (c) the first 
half of fiscal year 1955? 


(a) In the annual report for 1953, it is reported that 704 applications for 
complaints were received in the monopoly field and 2,796 in deceptive practices. 
These figures on recent examination were found to exclude reports of alleged 
violations of trade practice rules and stipulations and to include numerous gen- 
eral and nonspecific matters which were not complaints as well as inquiries from 
the Department of Justice and some, but not all, newspaper reports of mergers. 
However, for the reasons stated below, no more accurate count is available.’ 

(4b) The same situation obtains for fiscal 1954. The figure computed under 
the sume system was 3,253.’ 

To arrive at more exact figures would entail examination of all files indexed 
as 17-10, 1— and formal dockets. Applications for complaint originally were 
made up as DI and BAM files but were incorporated into one of the three above 
indexes at or before closing. In addition, DIC, P and SA files were incorporated 


‘For example, a random selection of 15 matters which were tabulated as applications for 
emplaint was found to be comprised of the following: 

(a) Nine applications ; 

(b) Four general inquiries as to the effect of either the Robinson-Patman Act or 
sec. 7 of the Clayton act: 

(c) One request for statistics concerning mergers: 

(d) One inquiry regarding limitations on the inquirer’s advertising and pricing 
practices. 


A random selection of 17 matters tabulated as applications in 1954 revealed the 
following : 
(a) Eleven applications : 
(b) One request for copies of orders : 
(c) One request for forms to register to do business ; 
(d) One matter for Wages and Hours Division ; 
(e) One request for advice regarding the legality of price maintenance agree- 


ments in foreign countries ; : 
(f) One request for advice regarding the qualities of aluminum cooking pans; 


(7) One inquiry regarding reliability of a company. 
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into the same indexes and this would further complicate the problem. Not all 
BAM and DI files represent applications for complaint so that each file would 
have to be verified. In addition, examinations on a file-by-file basis would 
be needed to determine what trade practice rules administration and stipula- 
tion compliance matters originated in applications for complaint. It is doubtful 
that even if all of this were done, an accurate answer could be given. 

(c) In the first half of fiscal 1955, under the current indexing system, there 
were 1,218 applications for complaint received by the Bureau of Investigation, 
togecber with 174 allegations of violations of trade practice rules, and 26 allega- 
tious of violations of stinulations. Figures are not available for letters claim- 
ing violations of Wool, Fur, and Flammable Fabrics Acts or complaints involv- 
ing insurance, but systems have now been installed which will furnish such 
figures in the future. 

QUESTION No. 47 


State (a) the number of antimonopoly investigations completed, (6) the 
number cf recommendations for complaint resulting from antimonopoly 
investigations, and (c) the number of antimonopoly complaints issued (show 
for each such the date the field investigation was completed in— 

(1) fiscal year 1953. 
(2) fiscal year 1954. 
(3) tirst half fiscal year 1955. 


(«) The following statistics give the number of antimonopoly matters in 
which the field investigation was completed by fiscal year: 





. First half of 
Fiscal year | Fiscal year : 
1953 1954 fiscal year 


Informal nreliminary investigations...............------------ 

Inform! full investigations 

Investigations on formal matters - 47 

Other miscellaneous investigations ! 10 
Total 318 


1 Tn*luites investigations instituted in branch offices and unnumbered investigations that developed as 
outgrowths of original investigation forwarded to branch office. 


These figures on completed investigations include all matters referred to a 
branch office for investigation, including, as separate investigations, ancillary 
and supplemental investigations. 

The committee will note the absence of preliminary investigations in the fiscal 
1955 figures. Under the reorganization of July 1, 1954, there were delegated 
to the branch offices responsibility and authority to discontinue or complete an 
investigation and forward a recommendation for action at any stage of the 
investigation. If the facts develoned in a preliminary investigation justified 
further investigation, the branch office is now authorized to conduct such further 
investigation without referral of the matter to Washington. 

Prior to July 1, 1954, if a matter was referred to a branch office for preliminary 
investigation, the preliminary investigation was returned to Washington upon 
completion for review and approval of a recommendation that a full investiga- 
tion be conducted before the investigation could be undertaken. This former 
procedure accounted for some of the excessive reviews and the delay criticized 
by the Select Committee on Small Business in their report, Review of Small 
Business. 

This new procedure under the reorganization is a partial solution to the criti- 
cism voiced by the Select Committee on Small Business on page 11 of the House 
Report No. 3236, 81st Congress, 2d session, quoted below: 

“A similar problem is that of decentralization, i. e., the granting of additional! 
authority to the field offices. In nearly every Government agency a strong aver- 
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sion develops in the Washington office to allowing the field personnel to make 
decisions. Every detail seems to need close supervision. The Federal Trade 
Commission is no exception, and little real authority has in the past been dele- 
gated to the field offices. 

“The advantages of decentralization in an agency like the Federal Trade Com- 
mission are many. Investigators should be thoroughly familiar with local con- 
ditions. Consumers and the public generally need information about the Com- 
mission’s activities. Many matters can be more expeditiously handled in the 
field than at headquarters. Decentralization avoids delay and permits the indi- 
vidual citizen to deal directly with responsible Government officials in his home 
locality.” 

(b) Antimonopoly investigations forwarded to the Commission with complaint 
recommendations during the fiscal years 1953, 1954, and the first 6 months of 
1955 are as follows: 


Fiseal year 1953 
Fiscal year 1954 
Fiscal year 1955 (first 6 months) 
Fiscal year 1955 (first 9 months) 


(c) A list of complaints issued by the Commission during fiscal year 1953 
fiscal year 1954, and the first 6 months of fiscal year 1955, with the date of the 
completion of the field investigation, is as follows: 


Complaints issued by Commission 
FISCAL YEAR 1953 


| 
al Field inves- Date 
— t| J | tigation complaint 
| | concluded issued 
iv 


6008 | Purex Corp., Ltd : | Oct. 31,1951 | July 14,1952 
6016 | American Association of Orthodentists, et al_-- aude heaeeeah dl ly 24,1951 | July 22,1952 
CED be en icascendesseeaneasscnemehasian . 51951 | July 29,1952 
6023 | Whitin Machine Works, et al_- () Aug. 7,1952 
6024 | Vick Chemical Co., et al () Do. 
6025 | Purity Bakeries Corp., et al (1) Do. 
6026 | Nesco, Inc., et al (1) Do. 
6027 | Allis-Chalmers Manufacturing Co., et al____.._--- (1) Do. 
6039 | Western Grain Co Sept. 30,1951 | Sept. 4, 1952 
6040 | Eastman Kodak Co__-_. | . 28,19522) Sept. 8, 1952 
6041 | C. H. Musselman Co., et al -| Oct. 15,1951 Do. 
6042 | American Biltrite Rubber Co., Inc_____----- ciate’ Dec. 29,1951 Do. 
6043 | B. F. Goodrich Co & | Sept. 9, 1952 
6044 | Goodyear Tire & Rubber Co., seins Daas Do. 
6045 | O’Sullivan Rubber Corp icithongqseeelean emt Do. 
6047 | Distillers Corp.-Seagrams Ltd., ..| Mar. 24,1952 | Sept. 24, 1952 
6048 | Schenley Industries, Inc., et al 1 Do. 
6050 | Trico Products Corp--_-- ahha ay t. 11,1940 | Oct. 3, 1952 
6051 | Shell Oil Co___- tae mis 5 asp aeaeaie ean 10,1952 | Oct. 16,1952 
6052 | P. Sorensen Manufacturing Co., Inc___...-.--.------------------- y 10,1952 Do. 
6061 | Jacobs Manufacturing Co Aug. 27,1951 | Nov. 19, 1952 
6073 | Jan-Warren Corp., et al May 17,1951 | Dee. 15,1952 
6074 | Florida Citrus Mutual, et al . an. 11,1952 Do. 
6076 | Stenographic Machines, Inc., et al P f . 24,1952 | Jan. 14,1953 
6078 | United States Steel Corp., et al an. 22,1952 | Jan. 21,1953 
6090 | National Electronic Distributors Association, Inc., et al y 27,1951 | Apr. 1,1953 
6103 | S. S. Sawyer, Inc Apr. 24,1952 | June 17,1953 
6104 | Florida P lanters, Ine 20, 1952 Do. 
6107 | Blotting Paper Manufacturers Association, et al 9,1952 | June 30,1953 


‘No field investigation. Outgrowth of economic study, A List of 1,000 Large Manufacturing Com- 
panies, Their Subsidiaries and Affiliates, 1948. 
? Outgrowth of investigation of other matters, date of final report supplied. 
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Complaints issued by Commission—Continued 


FISCAL YEAR 1954 


Name 





6210 


6212 | 


6215 
6216 


| Carnation Co., 
| Borden Co., et al_-- 


Nik-O-Lok Co., et al 


| Virginia- Dandies ” eanut Association, Inc., et al 
Alaska Salmon Industry, Inc., et al z 
Aeration Processes, Inc., et al 

Inc., et al 


Luria Brothers & Co., 
Topco Associates, Inc 
et al 


Beatrice Foods Co., et al- 
National Dairy Products Corp., 
Pet Milk Co., et al__- ; 
Fairmont Foods Co., et al 
Arden Farms Co., et al. 
Foremost Dairies, Inc., 


et.al... 


et al_ 


| Crown-Zellerbach C orp : 


Casket Manufacturers Association of America , et ee 
Sunshine Biscuits, et al 

Frank F. Taylor Co- 

Argus Cameras, Inc 3 Kotte 

Columbian Bronze Corp., et al_--- 

K. C. Snow Crop Distributors, Inc., et al 

Henry Rosenfeld, Inc., et al 

Jonathan Logan, Inc., et al_ 

Wooster Rubber Co 
Simplicity Pattern Co., 
Lafayette Foods, Inc 


Inc 


| Brooklyn Paint & Wallpaper Dealers Association, Inc., et al 


Barnes Metal Products Co., et al 
Warren Petroleum Corp., et al 


| Feb 


| Dec. 
| Mar. 
July 


Field in ves- 
tigation 
concluded 


Oct. 21, 1952 


May 26, 1953 | 


28. 1953 
19, 1953 


Apr. 
Feb, 


Sept. 24, 1952 


May 9, 1952 
12, 1952 
Nov. 23, 1953 
do 

4, 1953 
24, 1953 
22, 1953 
8, 1953 
20, 1953 
Dee. 10, 1953 
Mar. 20, 1953 
Aug. 26, 1953 
Sept. 
Sept. 15, 1953? 
Dee. 8, 1953 
June 17, 1953 
Mar. 10, 1952 
Mar. 
Sept. 
Mar. 
May 
May 
Jan, 
Apr. 


Oct. 
Aug. 


28, 1954 
12, 1954 
25, 1954 
10, 1954 


30, 19532) 


20, 1951 | 
30, 1953 | 
25, 1953 | 


Date 
complaint 
issued 


Oct. 
Oct. 
Nov. 
| Dee. 
3Jan. 


5, 1953 
29, 1953 
12, 1953 
18, 1953 
19, 1954 
Feb. 2, 1954 
Feb. 15, 1954 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
| Feb. 19, 1954 
| Mar. 11, 1954 
Mar. 26, 1954 

Do. 

May 5, 1954 
June 1, 1954 
June 14, 1954 
June 22, 1954 
June 23, 1954 
June 25, 1954 
June 29, 1954 

Do. 
] do, 
June 30, 1954 





Rocky Mountain Wholesale Co., et al- May 12, 1954 Do. 


(FIRST HALF) 


1955 


FISCAL YEAR 


7, 1954 
18, 1954 
29, 19542) Oct. 
29, 1954 Do. 

29, 19542) Nov. 4, 1954 
23,1954 |5Nov. 5, 1954 
93,1954 | Nov. 9, 1954 
12, 1954 | Nov. 16, 1954 
30,1954 | Nov. 19, 1954 
28, 1954 | Dec. 22, 1954 


Sept. 16, 1954 
Oct. 7, 1954 
25, 1954 


June 
June 
Jan. 

Jan, 

Jan. 

July 
June 
Aug. 
July 
May 


Yale & Towne Manufacturing Co : 
New York Coffee & Sugar Exchange, Inc. , et al 
Spada Distributing Co., Inc oa 
Florida Citrus Exchange 

C. Bloxom & Co 
Cordova District Fisheries Union, et al- 
Wilson Tobacco Board of rade, Inc., et al 
6263 | Adams Brothers Produce Co 
6264 | Knomark Manufacturing Co., Inc 
6274 | Northern Brokerage Co., et al__- 


6262 


2 Outgrowth of investigation of other matters, date of final report supplied. 
3 Amended, July 13, 1954. 
* Amended, July 16, 1954. 
’ Amended Feb. 23, 1955. 
QUESTION No. 48 
In the period July 1, 1954, to December 31, 1954, how many applications 
for complaint involving alleged monopolistic acts or practices were pre 
sented to the Commission by its Chairman and/or Secretary for determina- 
tion whether or not investigation or other action should be taken? 
During the period July 1, 1954, to December 31, 1954, 41 applications for com- 
plaint, involving alleged monopolistic acts, were referred to the Commission 
through the Secretary or Chairman, or both, for determination whether or not 
investigation or other action should be taken. 


QUESTION No. 49 


List for each of the following periods the orders to cease and desist which 
were issued by the Federal Trade Commission in antimonopoly cases and in 
which members of the staff did not make a determination of fact or of the 
public interest but on the contrary where issues of fact and law were con- 
tested by the respondents and decided by the Commission. 

April 1, 1953, to June 30, 1953 
July 1, 1958 to December 31, 19538 
January 1, 1954, to June 30, 1954 
July 1, 1954, to December 31, 1954 
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Cease and desist orders issued in antimonopoly cases 
APR. 1, 1953, TO JUNE 30, 1953 


7 a 
} Eiegeed time 
‘on. | Con. | between com- 
con | Con- |” plaint and 

| * order (near 
est month) 


Name Date of order 


| 

! 

| Date com- 
plaint issued 
| 


Sayles Finishing Plants, Inc. et al.__| May 3,1951 | June 10,1953 | X |-..--. 25 
Imported Crystal Association, Inc., | 

et al | May 12,1952 | June 29, 1953 | mal 13 

| Jacobs Manufacturing Co--_-. | Nov. 19,1952 | June 30,1953 | 7 

Jan-Warren Corp., et al__.....-- | Dee. 15,1952 OG nites | 7 


TO DEC, 31, 1953 


3¥77 | Champion Spark Plug Co__--.--.....| Dee. 16,1939! July 10,1953 
5€20 General Motors Corp., et al___- .. Nov. 17,1948 do 
5€24 The Electric Auto-Lite Co_-- ’ Nov. 29, 1948 do 
5945 <A. V. Cauger Service, Inc_...-....-... Jam, 22,1952 | July 13, 1953 
6042 Armcrican Biltrite Co., Ine Fept. 8,1952 Aug. 5,1953 
6043. B. F. Goodrich Co Sept. 9, 1952 do 
6044 Goodyear Tite & Rubber Co., Ine do do 
6045 O'Sullivan Rubber Corp_-...------- do : do ial 
5655 | Dictagraph Products, Inc--- May 2,1949 | Sept. 24, 1953 | xX 
5784 | Lagomarcino Grape Company of 
Iowa, et al ae ; June 2,1950 | Sept. * 1953 | 
6103 | 8. 8. Sawyer, Ine June 17, 1953 | Sept. 25, 1953 
528 Holtite Manufacturing Co., et al___.-| Nov. 7,1950 | Oct. 30,1953 | X 
5974 . ge Dairy Co .-.-| Mar. 27, 1952 do fT 
6104 Florida Planters, Ine June 17,1953 | Oct. 6,1963 |.-_.--| 
6107 Blotting Paper Manufacturers Asso- | 
ciation, et al June 30,1953 | Oct. 9,1953 |_-- 
6090 National Electronic Distributors 
Association, Inc., et al ...-| Apr. 1,1953 | Dee. 4,1953 


ADA DAA 


SH 





JAN. 1, 1954, TO JUNE 30, 1954 


5965 Anchor Serum Co- -- Mar. 14,1952 | Feb. 16,1954 | X 
6047 Distillers Corp.-Scagrs urs Ltd., et al Sept. 24,1952 | Mar. 8, 1954 

6048 | Schenlry Industrirs, Inc., et al _- .do |.....do af aa 
6141 | Alaska eal ron Industry, Inc., et al -| Nov. 12,1953 | Apr. 9, 1954 |____--| 
5698 | Hark y-Davidson Motor Co...._.....| Sept. 14,1949 | June 29,1954 | X | 


6124 | Nik-O-Lok Co., et al i Oct. 5,1953 | June 28, 1954 | 
6152 | Aeration Processes, Inc., et al ___- Dec. 18,1953 | June 16, 1954 | 
6198 | Frank F. Taylor Co-_- aise Mar. 26,1954 | June 30, 1954 


JULY 1, 1954, TO DEC. 31, 1954 


5735 | Kay Windsor Frocks, Inc., et al__- Jan. 25,1950 | Aug. 18, 1954 
6160 | Topeo Associates, Inc Feb. 2,1954 | Aug. 17, 1954 
5592 | National Paper Trade Association of 

the United States, Inc., et al__- Oct. 5,19484, Sept. 24, 1954 
5685 | Revlon Products Corp Aug. 1,1949 | Sept. 3, 1954 
6210 | K. C. Snow Crop Distributors, Inc., 

et al i ‘ June 1,1954 | Oct. 28, 1954 
6216 | Wooster Rubber Co. Rye June 23,1954 | Oct. 29, 1954 
6223 | Lafayette Foods, Inc. June 29,1954 | Oct. 28, 1954 
6224 | Brooklyn Paint & W allpaper Deal- 

ers Association, Inc., et al____- .do .---| Dee. 


JAN. 1, 1955, TO MAR. 22, 1955 


5978 | Union Circulation Co., Inc., et al._..| Apr. 15,1952 | Jan. 25, 1955 

6225 | Barnes Metal Products Co., et al June 29, | Feb. 8, 1955 

6204 | Coluynbian Bronze Corp., et al May 5,1954 | Feb. 24, 1955 

6274 | Northern Brokerage Co., et al x Dee. 22,1954 | Mar. 10, 1955 

6254 | Spada Distributing Co., Inc___ _ Oct. 25, 192 Mar. 11, 1955 

5952 Advertising Specialty N ational As- 

| _ Sociation, et al___ | Feb. 7,1952| Mar. 4,1955| X 
6076 Stenographie Machines, Inc., et al.__| Jan. 14, 1953 Mar. 18, 1955 : 2 a 





' Amended June 27, 1947. 
? Default. 

5 Admission answer. 
‘Amended Feb. 3, 1949. 


63478—55—pt. 333 
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Nore.—This question is rather difficult to answer because there are no cases 
in which cease-and-desist orders are issued and in which the Commission does 
not make the findings of fact and public interest. Only the Federal Trade Com- 
mission itself may issue a final and binding cease-and-desist order and, to do 
so, it must make determinations of fact and public interest. 

Every cease-and-desist order is, of course, preceded by a Federal Trade Com- 
mission complaint and every Commission complaint is preceded by thorough 
study by members of the Commission’s staff as well as by the Commission itself. 

Staff conclusions and recommendations for the issuance of complaint are 
submitted to the Commission along with a draft of complaint prepared by the 
Bureau of Litigation. If the Commission agrees with the staff, the complaint 
is issued. If it does not agree, the Commission may refuse to issue the complaint 
or may change or amend the complaint prior to issuance. By issuance of each 
complaint the Commission indicates, under the terms of its organic act (sec. 5 
of the FTC Act), that it has reason to believe that “a person, partnership, or 
corporation has been or is using an unfair method of competition or unfair or 
deceptive acts or practices in commerce” and that it appears to the Commission 
“that a proceeding by it in respect thereof would be to the interest of the public.” 
In every case the issuance of a complaint indicates the existence of a strong 
factual basis for the Federal Trade Commission proceeding against the practices 
alleged in the complaint. 

Following issuance of the complaint, the matter may ripen into a cease-and- 
desist order either through litigation or agreement. The Administrative Pro- 
cedure Act (sec. 5 (b)) imposes the following requirement as to the opportunity 
for settlement of litigation: 

“PROCEDURE.—The agency shall afford all interested parties opportunity for 
(1) the submission and consideration of facts, arguments, offers of settlement, 
or proposals of adjustment where time, the nature of the proceeding, and the 
public interest permit, and (2) to the extent that the parties are unable so to 
determine any controversy by consent, hearing, and decision upon notice and in 
conformity with sections 7 and 8.” 

The Commission’s consent-order procedure, particularly as revised on April 22, 
1954, fully carries out the intent of Congress as expressed in this statute. 

Parties can now dispose of all or part of the issues involved. This means 
that even though an entire case cannot be disposed of by consent order, the 
public achieves immediate benefit as to that part which can be settled. 

The new procedure also permits settlement at any point in the proceedings. 
Rapid relief is thereby achieved ; public money is saved and public interest served 
by avoiding protracted and expensive litigation. 

These changes in the consent procedures meet the criticisms voiced by the 
Attorney General's distinguished committee on administrative procedure in 
1941: 

“As has been described in chapter III, some agencies such as the Federal Trade 
Commission, permit complete disposition of a case prior to issuance of a com- 
plaint by accepting stipulations to cease and desist. But this does not go far 
enough. Stipulations should be sought after the institution of formal proceed- 
ings as well; nor is it important that the stipulations may not cover all the 
issues. Much time may be saved and litigation of unnecessary issues avoided 
if some facts are stipulated.” (S. Doc. 8, 77th Cong., 1st sess., 1941, p. 68.) 

The consent order is not, as is inferred in the question, a staff determination. 
It is instead the culmination of a procedure which follows an agreement between 
the respondent and staff attorneys. This agreement is submitted to the hearing 
examiner, who may reject it, stating his reasons therefore, or may issue an initial 
decision based thereon. This step, which adds an important protection for the 
public, was incorporated by the April 1954 revision of the rule. If the hearing 
examiner rejects the consent agreement, there can be no appeal unless all parties, 
including counsel in support of the complaint, join in the appeal. Where the 
hearing examiner issues an initial decision based upon the consent agreement, 
that decision is automatically subject to review by the Commission. 

It must be emphasized that every consent order is a decision of the Federal 
Trade Commission itself. Initial consent decisions issued by a hearing examiner 
achieve finality only when and to the extent that the Commission desires. When 
such a decision is permitted to become final it becomes the official decision of the 
Federal Trade Commission and the Commission itself is fully responsible therefor. 

The Commission is convinced that consent orders promote the public interest 
because (1) they enable the Commission to make respondents subject to a 
binding cease-and-desist order sometimes years sooner than if a case were 
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litigated before the Commission and before the courts, (2) they save tremendous 
amounts of time and money for the Commission and the public and for the 
respondents, and (3) they are as fully effective and binding as orders entered 
after full hearing. 

To illustrate the amount of time saved through the consent procedure, time 
between issuance of complaint and order is included in the foregoing list of 
antimonopoly cease-and-desist orders, along with a statement whether the order 


was consent or contested. 
QUESTION No. 50 


In the period July 1, 1954, to December 31, 1954, how many of each of the 
following have been presented to the Commission for its consideration : 

(a) Reports of the Compliance Division covering investigations made for 
determining whether or not the Commission’s orders to cease and desist 
are complied with. 


There were 8 antideceptive cases and 4 antimonopoly cases of this category 
sent to the Commission during this period. During the same period it should 
be noted there were disposed of by the Division of Compliance, under authority 
delegated to it by the Commission and without routing through the Commission, 
26 additional antideceptive cases and 7 additional antimonopoly cases. Since 
July 1, 1954, by authority delegated to the General Counsel! by the Comm’ssion, 
whenever a matter presents no important or novel questions of policy or law; 
and when there is no substantial difference of opinion on the part of the staff 
as to pertinent questions of law or fact ; and no other reason why the Commission 
should be apprised of the facts before filing reports of compliance, they are 
routed direct to the D:vision of Legal Records by the General Counsel for filing 
upon the recommendation of the Assistant General Counsel for Compliance. All 
other compliance matters are forwarded to the Commission with recommenda- 
tion for its consideration and action. 

In all these matters, whether routed direct to the files or via the Commission, 
the same careful consideration is given and analysis made and the same type 
memorandum written, fully setting forth the facts and the law in support of 
the recommendation. 

Note.—It may be helpful to the committee to compare the number of com- 
pliance reports covering investigations in the 6-month period of fiscal year 1955 
(as requested) with results for the preceding fiscal years of 1954, 1953, and 1952. 
The figures are as follows: 

Period Total number 


First half fiscal year 1955 45 

Fiscal year 1954 42 

Fiscal year 1953 50 

Fiscal year 1952 48 

(6b) Reports submitted by recipients of Federal Trade Commission orders 

to cease and desist purporting to show in what manner such recipients have 
amended their practices in order to comply with such orders; and 


From July 1 to December 31, 1954, there were presented to the Commission for 
consideration, 16 reports of compliance of this category, consisting of 4 reports 
in antimonopoly cases and 12 reports in antideceptive cases. 

3 In view of the delegation of authority above explained under 50 (a), these 
figures also do not fairly inform of the compliance operations unless it be stated 
that during the same period there were also considered and accepted as satis- 
factory, without routing to the Commission, 128 additional reports of compliance. 

Note.—For the purpose of comparing reports of compliance received from 
respondents, considered and submitted to the Commission or considered under the 
new procedure in the 6-month period of fiscal year 1955 (as requested) with 
results for the preceding fiscal years of 1954, 1953, and 1952, the following figures 
are submitted : 

Period Total number 


First half of fiscal year 1955 144 
Fiscal year 1954 50 
Fiscal year 1953 140 
Fiscal year 1952 76 


(c) Complaints or reports of complaints alleging that Federal Trade 
Commission orders to cease and desist are being violated. 
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During the same period July 1 to December 31, 1954, there were presented to 
the Commission for its consideration, with appropriate recommendations, 19 
complaints or reports of complaints of order violations, 7 in antimonoply cases, 
and 12 in antideceptive cases. 

On the same basis of differentiation as explained in answer to 50 (a), 76 com- 
plaints received were disposed of other than by reference to the Commission. 

Note.—For purposes of comparing the number of complaints received alleging 
violations of Commission cease-and-desist orders in the 6-month period of fiscal 
year 1955 (as requested) with the number received for the preceding fiscal years 
of 1954, 1953, and 1952, the following figures are submitted : 


Period Number received 
First half feck) year 1900... oc ee elie hae a ea ee 105 
Praca eet’ Weta a ee ee Te eae ee eae SS 219 
Pineal eRe Tees. woe ee dae tt SRS 209 
Fiscal 9602 20GB iin cn cde encadn ceccseiecncwbncnsnnsaadbeelandenda 162 


The Cuatrman. That is perfectly all right. The reason why I gave 
these figures as to relative sums is because I feel that your antimerger 
program has—if we can judge from those figures and the paucity of 
figures as to the dollars—been treated like a stepchild. 

Mr. Howrey. Without knowing whether the figures are correct 
or not, may I just make a little comment on our general problem ? 
And it is a very serious problem. We have a great many acts to ad- 
minister. The bulk of our work, I suppose, is under our basic act, 
section 5 of the Federal Trade Commission Act. In addition, we 
have the entire Robinson-Patman Act to administer. And we have 
a host of smaller acts, including the Wool Products Labeling Act, 
the Fur Products Labeling Act, the Flammable Fabrics Act and the 
Webb-Pomerene Act, and, unfortunately, Congress lately has been 
in the habit of giving us new laws to administer without appropriating 
any more money. Our whole budget, as you suggested, is just a tiny 
bit over $4 million. So we have the job of allocating our money as 
best we can. 

The Cuarrman. If I had the power I would give you as much money 
as you need. 

Mr. Howrey. We have a jurisdiction which literally staggers the 
imagination. So we have a problem of allocating our funds 

The Cuarrman. On February 1, 1955, you testified before the Joint 
Committee on the Economic Report as follows: 

The new antimerger law is an important and vital part of the national anti- 
trust policy. This act shows a strong and continuing purpose to curb acquisitions 
which adversely affect competition. We consider this one of our most im- 
portant statutes, and are pledged to enforce it with vigor. 

Now, do you think based on the report that I have indicated by my 
questions and your answers showing the few cases that have been filed 
and the small amount of money allocated to antimerger work, that you 
have been carrying out your pledge with force and vigor, or would you 
say you have been rather somnolent in merger enforcement ? 

Mr. Howrey. Well, leaving the dollar figure alone for the minute, 
I think we have been very vigorous, and judging from the time and 
energy I have personally spent on mergers, about half of my office 
budget would be allocated to mergers. We have the task force set 
up. It was set up since the period you used. We have no other 
existing task force on any other subject. When we establish a task 
force, like we did in the coffee and insurance investigations it becomes 
our major activity. The Commission considers the merger problem 
one of the most pressing problems of the moment. And as far as 
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energy and time are concerned, I think we are giving it greater prom- 
inence than almost any other issue. 

Now, what our dollar figures show I will have to check. 

Mr. Maerz. When was that task force set up, Mr. Howrey ? 

Mr. Howrey. Mr. Babcock insists that those figures are not cor- 
rect, but you will give me the right to check them. 

The CHamrman. Are they incorrect? We took them from your 
answer. 

Mr. Bascock. I think the question is one of definition. We do 
hundreds of cases where our approach is to send an exhaustive written 
inquiry to them by mail, the acquiring company and the acquired 
company. That will come back eventually with the information sup- 
plied. Now, that, in a matter of speaking, is a field investigation. 

Mr. Howrey. It is not included in those figures? 

The Crairman. I am simply taking from the statement filed with 
the other committee exactly what was stated. I gave you the exact 
questions and the exact answers. It may be incorrect, and you have a 
right naturally to correct it. 

Mr. Howrey. That is an important point, because most of our 
merger inquiries are by letter or by resolution, and perhaps we haven’t 
had but a few field investigations. 

Mr. Baxscock. The field investigation covered by those figures is 
that which occurs supplementary to all the information we have 
assembled by written inquiry, and after evaluation of it. I suppose 
it doesn’t represent more than 5 or 6 man-years. But that fieldwork 
is only done in conjunction with the fieldwork carried on by cor- 
respondence where supplemental information from the field—intro- 
duced by competitors and others interested in the problem—seems 
essential to a determination. 

Mr. Maretrz. When was the Antimerger Task Force set up by the 
Commission ? 

Mr. Howrey. It was set up, Mr. Maletz, on April 5, 1955. It was 
set up as a result of our merger investigation. Before we completed 
the study, we decided that our existing procedures were inadequate, 
and that to deal with it we had to set up a special task force. So we 
set it up on April 5. 

The CuHamman. You were aware, were you not, that prior to that 
merger report of May 20, 1955, your records show that there had beenr 
quite a number of important mergers which were eliminating strong, 
healthy, competing enterprises. You didn’t need that merger report 
to tell you that, did you? You knew that. 

Mr. Howrey. We knew that, of course. But knowing that and 
going to court with a case are two different things. As I said in the 
eginning, if we had 15 merger complaints going on, for example, I 
don’t think we would be doing anything else. And with our limited 
budget and our requirements to enforce other statutes we have to be 
very selective. We have to pick the mergers and the industry which 
we think have the greatest impact on the overall economy. If I may 
say so, one of the criticisms that I have made is that the old Federal 
Trade Commission, if I may call it that, was not selective enough in its 
cases. We investigated everything that came in. Well, you can’t 
do that and get anywhere. So, with this merger report in hand for 
Justice and ourselves, we are able to highlight the areas where the 
problem is the most significant or the most difficult, and where the 
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impact on our economy is the greatest. Now we are proceeding to 
ihe into those areas. 

The Cuarrman. How many complaints have been filed by the Com- 
mission under the Celler Antimerger Act since that task force came 
into operation ? 

Mr. Howrey. None. 

The Cnamrman. None whatsoever ? 

Mr. Howrry. There are some coming up. I am sure you realize 
though it is a difficult problem, and not one that you can always solve 
by filing a complaint. We have filed three. We are trying those 
three cases now. The Department of Justice, I think, has filed a sim- 
ilar number. We could bring cases, but there is no use in bringing 
them unless we have the proof in hand. 

Mr. Maerz. Do you know how many merger investigations the 
Commission had undertaken in January and February 1955? 

Mr. Howrey. According to my figures there are 177 regular cases 
now under investigation. 

Mr. Maerz. How many were under investigation in January and 
February of 1955? 

Mr. Howrey. I don’t know. 

Mr. Maerz. Can you give us an approximation? 

Mr. Howrey. I don’t know that. I don’t think it could be terribly 
different, judging from the figure I just gave you. We shall furnish 
you that if you want it. We shall furnish anything we can. Of 
course, I am not certain we can do it—one of the troubles we have had 
with the Patman inquiries is that they picked out certain dates which 
seemed to us to have no significance and we couldn’t quite—— 

The Cuarrman. You have amended the rules of practice, on May 7, 
1954, I understand, to extend the use of consent orders, is that correct ? 

Mr. Howrey. Yes, I think that is the approximate date. 

The Cuatrman. Would you just give us a brief résumé of the pro- 
cedure and how it differs from the former procedure ? 

Mr. Howrey. First, I think I had better take the old procedure and 
then contrast it with the new. Under the old procedure, the rules 
required findings of fact which would show a violation of law. This 
was based upon an interpretation by the lawyers at the time, a good 
faith interpretation I am sure, that under the act we were required to 
have findings, and if we couldn’t have findings in the nature of admis- 
sions of fact that the law had been violated, the order wouldn’t stand 
up in court. 

Also, the rules required that any consent order in addition to the 
findings be entered into prior to the beginning of trial. If provided 
that you couldn’t have a settlement of part of a case; you had to have 
a consent to the whole case. And also the rule required that you had 
to settle as to all parties. 

Now, based on the very strong criticism made by the Attorney Gen- 
eral’s Committee on Administrative Procedure, which was chaired 
by Dean Acheson, a new rule was formulated. This subject is dealt 
with on page 42 of the committee’s report. The committee criticized 
the Commission very seriously for that rule. The report pointed out 
that the other administrative agencies—and I can read it to you— 
in fact, if I may I would like to put into the record, page 42 of the 
final report of the Attorney General’s Committee on Administrative 
Procedure, dated January 24, 1941 which sets forth the criticism of 
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our existing rule and a recommendation that we adopt a rule similar 


to the one we adopted. ; 

(P. 42 of the Attorney General’s report is as follows: ) 

The committee believes that consent dispositions of this sort should be 
encouraged. 

(b) Consent dispositions after issuance of formal complaint,—The procedure 
by stipulation to cease and desist, as has been said, does not result in an en- 
forceable order, which in many cases the agency may consider essential and 
which the respondent may be willing to concede. But the Federal Trade Com- 
mission will not enter a consent order unless the respondent files an answer to a 
formal complaint or signs a stipulation, both of which are matters of public 
record, admitting some or all of the charges. This is, in part, because the Com- 
mission believes that, under the statute, its order must be supported by find- 
ings of fact based upon testimony or admissions that the practices have been 
committed. In part, also the practice is due to the Commission’s belief that 
this is wise procedure. 

However, respondents, though often willing to consent to an order to cease 
specific practices are also often unwilling to admit the charges either because 
they import illegal conduct or because of fear that the admission might be used 
against them in private litigation. For example, in a proceeding by the Federal 
Trade Commission directed against trade practices alleged to violate the anti- 
trust acts, the respondents may be willing to stop the criticized practices; but 
they rarely will concede all the facts regarded as necessary to establish a viola- 
tion of law, especially those relating to the intent with which the acts were 
done and the effect of them in lessening competition or in fixing or maintaining 
prices. As a result long and expensive trials may often be necessary to obtain 
a result of which could readily be obtained by consent. From the point of view 
of both the public and the private interest, it seems highly desirable in cases 
of this sort to permit consent to the entry of an enforceable order without re- 
quiring admissions. 

Such is the practice of the National Labor R>lations Board. After the com- 
plaint has been issued, the respondent, upon admitting only the facts of his 
business from which the Board may find that he is engaged in interstate com- 
merce, may consent to the entry of an order specifying the practices which he 
agrees to cease and the affirmative action which he agrees to take. H> is not 
required to admit any facts concerning the practices alleged in the complaint. 
The Board then makes findings that he is engaged in interstate commerce, that 
a complaint has been issued, and that the stipulation, which is set forth in full, 
has been made; the Board thereupon issues the order agreed upon in the stipu- 
lation and no further findings concerning the facts or the alleged violations are 
made. Consent orders of this sort, without findings other than jurisdictional 
findings, and without admissions, have also been commonly utilized by the 
Department of Justice in prosecutions under the antitrust laws, for example; and 
their validity and enforceability have been emphatically upheld in Swift & Co. 
v. U. 8S. (276 U. S. 311 (1927)). It is hard to see how, in the light of this 
decision, a respondent who had agreed to a consent order of the Federal Trade 
Commission could thereafter repudiate it on the mere ground that he had not 
admitted the facts. 


Now, that recommendation was not followed by my predecessors. 
But after I read the recommendation, I noticed that the NLRB and 
other agencies were using the recommended type of consent order. 
The Department of Justice had always used it. The report itself 
refers to Swift & Company v. United States (276 U. S.), which would 
seem to establish the legality of it. 

So I recommended, and the Commission adopted, a new consent 
order rule which permits the issuance of a consent order based upon 
an admission of the jurisdictional facts, and no admission of the evi- 
dentiary facts, and permits the settlement of a case as to part of the 
parties and part of the issues at any stage in the proceeding. In agree- 
ing to an order and a stipulation, the company agrees to waive any 
defects that might occur, such as lack of findings, and so forth. They 
agree that it has the same full force and effect as an order entered after 
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a long trial. I am sure that it is just as legal as it can be. And we 
have greatly increased the number of consent orders under the new 
rule. As I say, we were merely adopting the recommendation made 
by the Attorney General’s committee in 1941. 

The Cuarrman. Who was the Attorney General then? He was a 
Democratic Attorney General, I presume. 

Mr. Howrey. Oh, yes. It was Mr. Cummings—no, Robert H. 
Jackson was the Attorney General. He transmitted this report to 
the Congress on January 24, 1941. Dean Acheson chaired the com- 
mittee. And the reason I bring this out is that the criticism that has 
been made—TI don’t think it was this committee that made it—but 
other people have criticized us for this consent order rule. And I am 
sure if they read this document they would quickly withdraw their 
criticism, because we adopted what the experts in administrative pro- 
cedure have long advocated. 

The Cuairman. I haven’t examined that report recently, and I 
don’t know how to evaluate your statement in that regard. But 
in any event it is possible, is it not, under the new procedure to 
effectuate a consent decree at anytime in any stage of the proceedings? 

Mr. Howrey. Yes. 

The CHarrman. And that means that you could arrange for a 
consent decree without the taking of any evidence? 

Mr. Howrey. Most of them are arranged without the taking of any 
evidence. 

The Crairman. On self-serving declarations made by the 
defendant ? 

Mr. Howrey. No; it is based on the allegations of the complaint. 
We issue a complaint and they decide that they would rather sto 
the practice than try it for several years. So they negotiate with 
our Director of the Bureau of Litigation for a consent order. And 
once they have negotiated a consent order they enter into a stipula- 
tion which sets forth an admission of the jurisdictional facts, waives 
findings of facts, stipulates that the order has the same force and 
effect as an order issued after trial and can be enforced in the courts 
with the same effectiveness. This is then submitted to the hearing 
examiner, who has perhaps held some pretrial conferences with the 
parties. He has to approve it. If he approves it, it then comes 
to the Commission. If he disapproves it, as has been done in some 
cases, then counsel, if they still are in agreement, that is, counsel 
for the respondent and counsel for the Commission, can appeal to 
us over the head of the hearing examiner. But both sides have to 
join in that appeal. 

The Cuarrman. Who recommended the changes in the consent order 
procedure? 

Mr. Howrey. I did. 

The Cuarrman. Did you establish a committee to investigate and 
report to the Commission in that regard ? 

Mr. Howrey. Yes; I think the—— 

The Carman. It was called the Administrative Procedure 
Committee? 

Mr. Howrey. Yes; I think our Committee on Rules, which we call 
the Committee on Administrative Procedure and Rules, studied it and 
drafted it, and then it was submitted to the Commission on my 
recommendation. 
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The Cuairrman. And when was this Committee created, and how 
many members did it have? 

Mr. Howrey. It is a standing committee that the Commission has 
had for a long time. I changed the chairman of it and some of the 
members when I came in. The present chairman is Everett Hay- 
craft, who is Director of the Bureau of Hearing Examiners. But 
some of the members like Mr. Robert Dawkins and Mr. Haycraft 
were long-standing members of it, I think. 

The CHarrman. The Committee was eight, originally, wasn’t it? 

Mr. Howrey. I can’t remember exactly. 

The Cuatrman. Had a vote of the Committee that recommended 
the changes been taken before or after the size of the Committee 
was increased ? 

Mr. Howrey. I am sure if it were increased—I am not sure about 
that, I don’t know whether it was increased or not—but the vote on 
this issue was not taken after the change in the Committee—— 

The CuHarrman. Was there a vote taken in that Committee which 
was 4 to 4 as to the recommended changes before the increase ? 

Mr. Howrey. My understanding is that it was’unanimous. If I 
am wrong, I would like to correct it. It is my understanding the 
vote was unanimous, with one exception—that Frank Heir, wno is 
a member of the Committee, and I believe a new member of it, dis- 
sented on one point only. And that one was, or my recollection is— 
und this is a little hazy—that he dissented on the point of having 
a settlement as to part of the respondents, or issues. He thought 
there shouldn’t be any consent unless it included all of the respondents. 

The CuairmMan. Isthere anybody here on your staff that can tell us ¢ 

Mr. Howrey. Mr. Kintner was a member of that Committee. 

Mr. Kinrner. That is correct. 

The Cuatrman. Is it true that the original vote of that Committee 
was 4 to 4, and then the Committee was increased by 3} members, and 
then the vote was different? 

Mr. Kintner. I believe that the Committee was enlarged after the 
consent-settlement rule was adopted. There were interim votes at 
various stages of our negotiations respecting the proposed new con- 
sent-settlement rule. However, I believe that in the go-around the 
vote of the Committee was unanimous except for Mr. Hier’s disagree- 
ment with one point of the new rule. 

The Cuamrman. How many new members were appointed ? 

Mr. Kinrner. Two or three. I know that Mr. Parrish 

The Cuarrman. Do you know who they were? 

Mr. Kintner. Mr. Parrish, our secretary, who is concerned with 
our rules very greatly in that capacity, and Mr. Baxter, who handles 
such matters as staff procedures. James A. Purcell, a hearing ex- 
aminer, was the third new member. 

The Cuarrman. Mr. Baxter handles staff procedures? 

Mr. Kintner. He advises on methods and operations. 

The Cuarrman. What do you mean by “operations” ? 

Mr. Kinrner. He is not a lawyer, on nonlegal operations of the 
staff. He is Chief of the Division of Management and Organization. 

Mr. Howrey. The administrative work. 

The Cuarmman. What is his background beyond that ? 

Mr. Kintner. I am not aware of 
The Cuamman. With the Commission. 
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Mr. Kryrner. He has been a long time with the Commission, 

The Cuamman. What job has he had with the Commission? Was 
he at one time a mimeograph operator ? 

Mr. Kinrner. I believe he started with the Commission 30 years 
ago as a messenger. 

Mr. Howrey. He is one of the best men we have in that type of 
work. 

Mr. Kinrner. The operation of these rules—— 

The Cuatrrman. What was Mr. Baxter’s position when Mr. Howrey 
became Chairman ? 

Mr. Axerman. Mr. Baxter, at the time Mr. Howrey became Chair- 
man, was Chief of the Division of General Services which handled 
the housekeeping functions. 

The Cuatrman. How long did he handle that job? 

Mr. Axerman. I believe he handled it 2 or 3 years. He had been 
in the Division prior to that, but not as Chief. 

The Cuatrman. Had the new appointees any professional experi- 
ence with respect to monopoly or antimerger cases ? 

Mr. AxerMan. ‘Mr. Parrish, who worked with the Commission as 
an investigator in the monopoly field, I believe, from 1937 to 1941— 
1938 to 1942—had a good bit of other nongovernmental experience 
in a legal capacity. 

Mr. Howrey. Both Mr. Baxter and Mr. Parrish are long-time Gov- 
ernment career men, and both are highly qualified, in my opinion. 

Mr. Krnrner. I might say, Mr. Chairman, that the third member— 
there were three added—was one of our best known and most ex- 
perienced hearing examiners, Mr. James A. Purcell, who previously 
had served on the Committee. 

Mr. Howrry. May I comment, Mr. Chairman ? 

The Cuatrman. Certainly, Mr. Chairman. 

Mr. Howrey. I don’t think it makes too much difference who the 
Committee consisted of or what the vote was, because they were merely 
advisory. We asked them to go over this thing and draft it, and it 
was the Commission who adopted this rule. And it adopted it 
unanimously. And we reserve the right to approve or disapprove 
anything our staff does. That is what we are there for. It is our 
responsibility ; it isn’t that Committee’s responsibility. 

The Cuatrman. The reason I asked such extended questions on it is 
because I felt it was a rather drastic change in the rules, and I would 
oo for our Committee to get as much information about it as pos- 
sible. 

Mr. Howrey. I don’t think it is drastic when you realize that the 
Department of Justice has always used it, and the other administra- 
tive agencies used it. 

The Cuarrman. The Department of Justice is quite different from 
your branch of the Government, and it may be that what is of real 
value and efficacy in one department will not be in the other. 

Mr. Howrey. As I say, I think the recommendation was unanimous, 
the recommendation of the Acheson committee. And on that com- 
mittee, if you would like to know the names, were Dean Acheson, 
chairman, Francis Biddle, Ralph Fuchs, Lloyd Garrison, D. Law- 
rence Groner-—— 

The Cuatrman. Are you reading from the—— 
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Mr. Howrey. Reading the names of the Committee, the Attorney 
General’s Committee on Administrative Procedure which recom- 
mended the change which we adopted 12 or 135 years later. 

The Cuarrman. Did they recommend it exactly as you adopted it? 

Mr. Howrey. Well, I will be glad to read this recommendation. 
The principal issue is ‘the same, that is, the issue that findings of fact 
were not necessary. And they have some pretty sharp criticism of the 
Commission’s practice in that respect. 

The CHarrmMan. You need not read it now, I will take your word 
for it. 

Mr. Howrey. I can’t for the life of me see how anyone can object 
to it, because we get an order that is just as binding, just as enforce- 
able, as an order issued after years of trial. And we have saved all 
that money, and we have got exactly the same result. We can go to 
court and enforce it, and obtain civil penalties, if it is an FTC case. 
We can take it to court to have it confirmed if it is a Clayton Act case. 
I think it is one of the greatest things we have done at the Commission, 
and it should have been done 20 years earlier. 

The CuairMan. The general principle is to this effect: for exam- 
ple, in a court case involving the Department of Justice where a 
consent decree was obtained and no evidence taken, there is no possi- 
bility of a private litigant suing for treble damages. And even the 
court has been criticized a bit for its permitting a prolific number of 
consent decrees. And the Department of Justice has been criticized 
because it deprives the litigant of that type of suit. And, in my 
estimation, the right to bring triple damages is one of the greatest 
deterrents we have in enforcement of the antitrust laws, despite the 
fact that for many years that privilege was not used to any great 
extent by private litigants, primarily because they didn’t know about 
it. I don’t like to make inroads into that idea. 

Now, it may be that I am wrong in that regard. That is my 
opinion. 

Mr. Howrey. I don’t think you are. I think the intent of the Con- 
gress, certainly when they enacted section 5 of the Clayton Act, 
making decrees prima facie evidence of a violation of law, and pro- 
viding for private treble damages, indicates that Congress intended to 
use the treble-damage feature as an auxiliary or supplementary method 
of enforcing the antitrust laws. But I would like to add that section 
5 is never applied i in any event in a Federal Trade Commission case, 
because the courts have held that our orders entered after full trial 
are not admissible under section 5. 

The Cuairman. I understand that. I only say that it is an invasion 
of the principle that might spread, and if it spreads too far we will 
be nullifying the intention of Congress with respect to this triple- 
damage suit. 

Mr. Howrey. We feel that our consent orders permit us to do about 
twice as much work as we could do under our budget. If we had 
to try all the cases, we would have an awful time. 

The Carman. That doesn’t happen with the antimerger cases. 

Mr. Howrey. When you mentioned antimerger cases, I “meant to 
bring up with respect to the number of complaints issued that we have 
had some 22 applications for what is loosely called premerger clear- 
ance. It really isn’t clearance. It is merely a letter in which we 
give some views. But we have stopped some mergers by refusing to 
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grant approval of them. In none of our negotiations has any lawyer 
for a company involved in a merger indicated any willingness to talk 
about consent orders. It has been rather remarkable that we have 
had no such approaches. 

The Cuatrman. The Attorney General has made it a policy to 
give advance opinions on proposed mergers. Do you do that also? 

Mr. Howrey. We have exactly the same procedure—I don’t know 
whether it is exactly the same—our letter is a little different, I think, 
from theirs. 

The Cuatrman. I think that procedure has good objectives, I am 
glad you are doing it. 

Mr. Howrey. We have had 22 applications, and I have here in my 
briefcase the figures on them, if you would like them. We have had 
22 applications to examine proposed mergers in advance. We ap- 
proved, if I may again use the word “approved,” 11. We denied 8. 
One was withdrawn. And I think two are still pending. I am not 
sure about those two, but I think that is right. Now, the letter we 
use reads somethings like this: 

We have examined all the facts that you have submitted, and after studying 
those facts and giving them thorough consideration, we see no reason, if the 
merger is consummated, to proceed with a full-scale investigation, but we reserve 
the right to do so at a later time. 

And then the other letter, which is called an approval letter—it 
isn’t approval, it merely says that— 
we have considered these facts, and we see no reason at the present time to 
undertake a full-scale investigation. 

Mr. Maerz. Mr. Howrey, turning to the Pillsbury case, is it correct 
that the facts in that case are that Pillsbury, by the acquisition of two 
competitors in the Southeast increased its percentage in the mix 
market from about 25 percent to about 45 percent ? 

Mr. Howrey. I think that is correct. The flour-mix market in the 
southeastern area, which according to my recollection is east of the 
Ohio and south of the Potomac. 

Mr. Maerz. In your opinion in the Pillsbury case it is correct, is 
it not, that you applied a rule of reason approach ? 

Mr. Howrey. Well, I think that is correct, yes. 

Mr. Maerz. That is one reason, I take it, that you made the state- 
ment on January 26, 1955, in a speech to the antitrust section of the 
New York State Bar Association, and I quote: 

I am glad to say we have moved in the direction of a rule of reason approach 
in our recent decisional work, 

Mr. Ifowrery. Well, I think that the Pillsbury decision was one 
example. 

The Cuatrman. What would you say as to that, Mr. Howrey? 

Mr. Howrey. I would like to make some explanations later on. 

The Cuarrman. Whatever you wish. Do you want to make an 
explanation? I was going to ask you a question. 

Mr. Howrey. I didn’t mean to interrupt you, Mr. Chairman. 

The Cuatrman. When we passed the Celler Antimerger Act we 
incorporated in our report certain guideposts for the interpretation 
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of that statute. On page 8 of the report significantly we have the 
following : 

Under H. R. 2734— 
that is the Celler Antimerger Act which was passed— 


a merger acquisition will be unlawful if it may have the effect of either, (@) sub- 
stantially lessening competition; or (b) tending to create a monopoly. These 
two tests of illegality are intended to be similar to those which the courts have 
applied in interpreting the same language that is used in other sections of the 
Clayton Act. Thus it would be unnecessary for the Government to speculate as 
to what is in the back of the “minds” of those who promote a merger, or to prove 
that the acquiring firm had engaged in actions which are considered to be unethi- 
eal or predatory, or to show that as a result of a merger the acquiring firm had 
already obtained such a degree of control that it possessed the power to destroy 
or exclude competitors at fixed prices. 

Now, wouldn’t you say that that language, particularly that the 
Government doesn’t have to speculate as to what is in the back of 
the minds of those who promote the merger, and this other language, 
indicated that Congress meant to apply a per se rule and not a rule 
of reason? That is a question. 

Mr. Howrey. Well, first, if you will look at your report, it is under 
the heading—the excerpt which you read is under a heading distin- 
guishing the Sherman Act test from the Cl: ayton Act test. And it goes 
on to suggest—and I agree with it 100 percent—that the purpose of the 
new amendment was to make sure enforcement agencies didn’t use the 
Sherman Act test, and therefore they took out of the statute the pro- 
vision about restraint of trade and Sherman Act language and a 
into the statute the Clayton Act language. The purpose of that, 
think your report cle sarly demonstrated, is to try to reach the merger 
situation in its incipiency, whereas the Sherman ‘Act usually is applied 
to accomplished restraints of trade. The Clayton Act was meant, and 
certainly the new Celler Act was meant, to try to reach the situation 
before the actual restraint had taken place, and therefore reach the 
restraint in its incipiency. That is wh at you meant when you used 
the reference to the similar sections of the Clayton Act. You did not 
mean, I am sure, what may have been implied in your question to the 
effect that we should use the per se approach, because in the Clay- 
ton Act cases—under the Robinson-Patman Act—we have always 
been required to prove probable injury and we have always assumed 
that burden, and we have always done it, and the language which has 
been used was to meet that issue. 

Now, I am sure you didn’t mean the per se approach because the 
accompanying language which is in the report you have read shows 
very clearly that you ‘intended us to distinguish the good from the 
bad, and if we used the per se language or used the per se approach, 
then all mergers involving a certain “percentage of the industry or 
involving a certain dollar amount—take the automobile mer gers, they 
involve hundreds of millions of dollars, some of them—if we used the 
per se approach under the International Salt case we couldn’t have 
authorized them. And I have in my statement on pages 29 and 30 a 
statement about—— 

The Crarrman. Let’s go on with your statement. We have been off 
the track quite a long while as far as your statement is concerned. We 
will get to that and ask some questions on it. 
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Mr. Howrey. Allright. I think I stopped at the bottom of page 8. 
I think maybe I will skip that paragraph. The effects of our activi- 
ties should also be considered. Recently, in the field of antitrust 
cease-and-desist orders, for example, the Nation’s largest manufac- 
turer of motorcycles 

The Cuarrman. I don’t want it to be inferred that we were depart- 
ing from these questions and answers that flow from the report. 

Mr. Howrey. No; I deal at length with the problem you have raised. 

The CHarrman,. I don’t agree with you at all, and we will come to 
that later. 

Mr. Howrey. I deal with the problem in my statement. If you 
would rather I didn’t read it 

The CuarrmMan. You go ahead with your reading. 

Mr. Howrey. Perhaps you would rather I skipped over the next 
2 or 3 pages. It is still a self-serving declaration, of how good we 
have been, and perhaps you have heard enough of that. 

The Cuatrman. I think we might talk about exclusive dealings. 
Suppose you read that. 

Mr. Howrey. All right, supposing I skip from the bottom of page 8 
to the middle top of page 11, but with your permission the reporter 
could put the rest of that in the record. 

I would like to begin at the middle of page 10, if I may. 

Now I should like to turn to the report of the Attorney General’s 
National Committee To Study the Antitrust Laws. 

As you know, I served as a member of the committee, and I attended 
its two general sessions. 

The CuatrrmMan. Permit a question there. It is not an insidious 
question, nor to wound any sensibilities, it is just a straightforward 
question. Do you think it is appropriate that you, as a member of a 
quasi-judicial body should have served on that committee ? 

Mr. Howrey. Yes, Mr. Chairman, I do for this reason. The Fed- 
eral Trade Commission, as you know probably more than anybody in 
the country, is a hybrid type of agency. We are a typical independ- 
ent administrative agency. First, we are investigators, and then we 
vote on the complaint, and finally we sit in judgment on the complaint. 
And I would say, if I kept a diary—which I haven’t done since I 
have been Chairman—that 90 percent of my time is spent on adminis- 
trative work. I am not only a quasi-judicial officer, but I am also 
the sole administrator of the agency under the Reorganization Act of 
1950. 

So I say 90 percent of my time, I guess, would be on administrative 
work and 10 percent on quasi-judicial, whereas I think Commissioner 
Secrest and Commissioner Gwynne would take much more time on 
their quasi-judicial work than I do, I have to administer the Federal 
Trade Commission laws, some of which are in the nature of antitrust 
laws and some of which are actually antitrust laws. And I feel in 
order to administer those laws that I should have served on the com- 
mittee. I would have been rather hurt if I hadn’t been invited to 
serve. In addition, it is an old standing custom—you will remember 
the TNEC, which dealt with many subtantive questions. Two mem- 
bers of the Federal Trade Commission were invited to and did serve 
on TNEC. And I think it would have been remiss if they hadn't, 
because there again they were dealing with problems which the Com- 
mission had to deal with in administrative work. I think the whole 
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concept of administrative law, the whole concept of administrative 
agencies and administrative procedure, envisions, and in fact, com- 
pels—at least those members of commissions dealing in administrative 
work, to assume an administrator’s hat on one day, a judge’s hat on 
the next. But I would say 90 percent of my time | wear the adminis- 
trator’s hat. In that capacity I served on the committee. 

The CuHarrMANn. Maybe to the extent of 10 percent you should not 
have served; is that correct? 

Mr. Howrey. No. 

I do say, as I go into my statement—perhaps I should just read it. 
I deal with that problem a little more. I didn’t serve on any work 
group or any task force, but merely sat in the two general sessions. 
I wasn’t asked to—— 

The Cuarrman. Of course, Judge Barnes, cochairman, said that it 
would be inadvisable to have any members of the Federal judiciary 
serve, and he rejected sotipletaly that idea. And since you are a 
quasi-judicial officer, and at times act as a judge, you may conceivably 
pass upon the very matter that the committee considered. I wonder 
even to the extent of 10 percent whether you should not have dis- 
qualified yourself as to serving. 

Mr. Howrey. Well, I gave serious consideration to this problem 
before I served. You will see there is a note on page 5 of the report 
that my participation should not be considered as prejudgment of any 
issues. But the judge is a very different creature from a member of 
an administrative agency. I sometimes wish that all of our work was 
judicial. Like the ICC, the NLRB, and others, however, our work is 
probably more administrative than it is judicial. 

Now, I spoke of the judges. I do suggest that the judges have served 
on similar committees. I wasn’t here when Judge Barnes made that 
statement. But four judges served on the President’s Conference for 
Administrative Procedure—and others on the Hoover Commission 
task force. The latter is studying the administrative agencies—and, 
incidentally, almost recommended that we be abolished. 

The Cuarrman. That may not make it right. I am referring to 
what Judge Barnes said in his speech with reference to judges being 
on the committee. 

Mr. Howrey. I wish we were like judges, and I am sure my col- 
leagues do. But the whole concept of administrative law and adminis- 
trative practice contemplates that we can—whether we can or not, I 
don’t know, I think we do—be a prosecutor one day and a judge the 
next day on the same complaint. That is what we have to do, and 
it is much worse than sitting on a committee as a matter of philosophy, 
if you are dealing with it in that way. 

The CHarrman. We Congressmen have to wear two hats, and I am 
sure my colleagues sitting here will testify that we have to be politi- 
cians one day and statesmen the next, and sometimes we don’t know 
which is which. 

Mr. Ropino. Mr. Howrey, did I understand correctly that you were 
not & member of any task force and you did not vote on any specific 
issue ¢ 

Mr. Howrey. I think that is correct. I so state in my statement. 

Mr. Roprno. I believe there was some testimony before the Senate 
Judiciary Committee that you dissented in deverad phisen. 

Mr. Howrey. I didn’t quite understand you. 
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Mr. Roprno. I say, in some testimony before the Senate Judiciary 
Committee you indicated a dissent in several places with respect to 
the report. Now, I don’t reconcile that. 

Mr. Howrey. I am dealing with, if you will permit me to read the 
next few pages, I am dealing with the places where I do not agree 
with the majority in the report. 

The Cuairrman. Go ahead and read it. 

Mr. Howrey. Suppose I skip over to it, beginning at the top of page 
11, and I would like to have in the record from the middle of page 10 
through to the top of page 11. And I will begin with the heading 
“Distribution, exclusive dealing,” referring again to the Attorney 
General’s committee report. 

The report suggests that tying arrangements are illegal whenever 
the siootee “enjoys a monopolistic position in the market—or if a 
substantial volume of commerce in the ‘tied’ market is retained ;” 
that exclusive dealing or requirements contracts transgress section 3 
whenever they in fact “foreclose” rivals from access to a substantial 
share of the consuming market. 

Mr. Maerz. Mr. Chairman, you are familiar, I take it, with the 
recent decision by the Supreme Court and the court of appeals in the 
Standard Stations case and the Dictagraph case, to the effect that once 
it is shown that a company with a substantial share of the market. has 
exclusive dealing contracts affecting a substantial amount of com- 
merce those contracts are illegal per se. 

Mr. Howrey. Is that a quotation from the Standard Stations case? 
1 am very familiar with the Standard Stations, but I don’t know that 
I would want to accept your summary of it. 

Mr. Maerz. That is my characterization of the cases. Do you 
agree with that characterization ? 

Mr. Howrey. Would you repeat it? 

Mr. Materz. You are familiar, I take it, with the recent decision by 
the Supreme Court and the Circuit Court of Appeals in the Standard 
Stations case and the Dictagraph case to the effect that once it is shown 
that a company with a substantial share of the market has exclusive 
dealing contracts affecting a substantial amount of commerce, those 
contracts are illegal per se. Would you agree with my characteriza- 
tign of those cases ? 

Mr. Howrey. I think I would; yes. I think if you will permit me, 
instead of my characterizing it, I believe I would rather use the lan- 
guage of the man who wrote the opinion; namely, Mr. Justice Frank- 
furter. He characterized his holding in the Standard Stations case. 
And I have it here, if you would just give me a second to find it. 

Mr. Maerz. Yes. 

Mr. Howrey. I had these documents in order just like a trial law- 
yer would have his papers in order, but they have gotten out of order. 
Here it is. May I read what Mr. Justice Frankfurter said he said? 

Mr. Maerz. You are referring to the motion picture advertis- 
ing 
Mr. Howrey. I am referring to his summary of his opinion as he 
expressed it in the Motion Picture Advertising. 

Mr. Maerz. Excuse me. I believe you are referring to a subse- 
quent decision. I am referring to the decision itself and not to a 
subsequent characterization of that decision in a case which arose 
under section 5 of the Federal Trade Commission Act. 
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Mr. Howrey. | will do that, but in doing it I will paraphrase what 
the author said, if I may, because I agree with it. 

Mr. Maerz. I am wondering if you will refer to the Dictagraph 
case, the decision of Judge Medina, and the decision in Standard Sta- 
tions by Judge Frankfurter. 

Mr. Howrey. I will accept your ground rules. The Standard Sta- 
tions case did stress, certainly as they should in every case, the share 
of the market that. was involved, and in that case my recollection is 
that they found that the exclusive dealing requirements of Standard 
Oil would foreclose about 6 percent of the market in, I think, a 5- 
State area, I believe it was on the west coast. 

However, the decision also considered many other factors, it seems 
tome. These were the facts—they stressed the industry position of 
the Standard Oil Co., which of course is self-evident; the large per- 
centage of the market sealed off by the contracts; the significance of 
the volume of commerce involved; the bargaining power of a larger 
seller vis-a-vis the smaller retailer; and the fact that the filling sta- 
tion’s entire inventory was subject to the exclusive arrangements. 
Now, those are facts which I think—and Mr. Justice Frankfurter 
thinks also—the Court took into consideration when he wrote the 
Standard Stations opinion. And those are all listed in the opinion. 

Mr. Maerz. Would you say, then, that Standard Stations and 
Dictagraph hold pretty much to a per se rule where a substantial 
amount of commerce is affected by exclusive dealings arrangements / 

Mr. Howrey. Well, I think—I don’t think I can ‘buy your charac- 
terization of the per se rule. I think that if they just took into con- 
sideration purely and solely the share of the market involved as an 
absolute measuring stick under all conditions, then I would say that 
that is the per se rule. But take 6 percent, which was the Standard 
Stations, I wouldn't for a minute doubt that in some cases, in a mer- 
ger case, if we looked and we found that the merger involved only 
6 percent of the business in that particular market, and wouldn't 
look at anything else, that we would be applying a per se rule, and 
that would be wrong. I think there might be other factors which 
should be considered in a particular case. 

Mr. Maverz. Isn't it true that in the Standard Stations case the 
judge excluded evidence of “all relevant economic factors” ? 

= Howrey. He excluded evidence that it was attempted to put 
in, I don’t think it is characterized by the quote you put in. I think 
it should be characterized by language like this: They brought for- 
ward evidence which would show that their exclusive dealing con- 
tract did not result in a substantial lessening of competition, and the 
judge said that he had heard enough, he didn’t want that evidence, 
and excluded it. 

Mr. Materz. Well, the Supreme Court in the Standard Stations, 
and the court of appeals in Dictagraph, did not apply the rule-of- 
reason approach, did they / 

Mr. Howrey. Well, Judge Medina in the Dictagraph case followed 
strictly the Standard Stations case. Now, however you characterize 
it, he certainly cited it right down the line. 

The Cuarrman, I think Judge Medina certainly followed the per se 
rule. He used the quantitative substantiality test. 

Mr. Howrey. I think we are in a question of semantics. There are 
some cases—now, supposing the percentage of the market was 60 or 70 
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percent, and that was involved in a merger. Why, that is all you 
would need, you wouldn’t need to go any further and study any other 
factors, because it would be clear-cut. But when it gets down to the 
other end of the measure, down to say, 6 percent, as it was in Standard 
Stations, I would think that in order to carry out the intent of Congress 
as expressed in your reports we would have to look at the other facts 
that might be offered. 

Mr. Maerz. Are you saying, then, that if the degree of market 
control is 60 or 70 percent in a merger case you will apply the per se 
rule? 

Mr. Howrey. I certainly did not say that. I said that if you— 
and I don’t like to use percentages, because Judge Hand used per- 
centages in the Alcoa opinion, and probably has never forgiven 
himself—instead of saying 60 or 70, let us say it is very large, why, 
then of course it is unreasonable per se. If you will say that, if you 
will use the words “unreasonable per se,” and not just use the per se 
rule, probably we could talk about the same thing a little better. 

Mr. Materz. Is it correct, Mr. Howrey, that in the Maico case the 
Federal Trade Commission refused to follow the per se rule of 
Standard Stations but instead laid down a new rule of reason which 
would require Federal Trade Commission lawyers to actually prove 
how exclusive-dealing contracts hurt competition ¢ 

Mr. Howrey. No, I can’t accept your characterization of that. I 
can tell you what happened, if you want to know. In the Maico 
case they introduced evidence—I guess I can comment on this, because 
after our ruling they came in and took a consent order, indicating that 
it couldn’t have been so very bad—to show that in the hearing-aid 
industry you didn’t have just the normal outlet, you had to have a 
trained outlet, a man who was trained. They claimed that—this is 
their offer of proof—that you had to have an outlet who used—one 
who knew how to use these expensive machines, how to prescribe them 
for old ladies and old gentlemen, and young people who were ashamed 
of being deaf, and they sort of equated their outlets to professional 

ople. They said, “Under those circumstances it is reasonable to 

ave an exclusive-dealing contract which would require our dealer for 
a certain period of time to deal only in our hearing aids, because if 
you don’t let us tie them up, they will shift to other people after we 
have trained them.” And we said on an interlocutory appeal that 
we would like to have that evidence in the record, and we would 
like to consider it, and we think the respondent should be offered an 
opportunity to explain, if he had any explanation, why his exclusive- 
dealing contracts had some justification. 

So we ordered that that go into the record. But after a time this 
particular respondent decided he didn’t want to submit the evidence 
and took a consent order. 

The Cuarrman. I don’t see how you could ever finish a case, Mr. 
Howrey, if you are going to take in that huge sweeping panaroma of 
facts that you have indicated here. You have cases which would be 
interminably long, and they would become a Donnybrook Fair, every- 
thing could be brought in but the kitchen sink. 

Mr. Howrey. The record in the Maico case was very small. 

The Cuarrman. I know if that principle you enunciated were 
adopted I think you would destroy the whole fabric of the Celler 
Antimerger Act and also section 3 of the Clayton Act. It is like this: 
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Two drunks were coming home one night, and they had a bottle. 

One drunk said, “This bottle is half full.” The other said, “Why, 
you are crazy, this bottle is half empty.” 
" Of course, it is partly a question, as you and I see it, of semantics. 
But if you are going in a semantic way to interpret the statutes that we 
pass in the way that you have indicated now, you are going to, in my 
humble opinion, vitiate the intent of Congress and make a farce out 
of all of the statutes we have passed. 

Section 3 would go out the window, and section 7 would go out the 
window. You ual have no way of enforcing it. 

Mr. Howrey. I think the answer is that whatever we do down at the 
Commission must be all right. I have lost my modesty again, because 
we get out more orders and we issue more complaints than any of our 
predecessors did. And if I may skip to page 30 in my statement 

The Cuarrman. Go ahead. 

Mr. Howrey. And just read this one paragraph. We are talking 
about the per se versus a rule-of-reason approach. It is incorrect to 
suggest that this process is unduly burdensome. The hearing exam- 
iner had Dinolenet the complaint in the Pillsbury case on the ground 
that the evidence of market shares before and after the merger was 
not the best evidence that could be obtained. The Commission re- 
versed him on the ground that while the evidence might not be the best 
possible evidence, it would suffice for the conclusion that, absent any 
rebutting evidence, competition was lessened. As one witness has 
already testified before this committee—referring to the Pillsbury 
cpinion—‘*What is important is the Commission’s principle that one 
does not necessarily need an exhaustive market study in order to 
reach a conclusion. All one needs is enough to say whether there is a 
reasonable probability of lessened competition.” 

There is not the slightest suggestion in the Pillsbury opinion that 
the enforcement agencies must chase uphill and down dale after every 
last shred of evidence. 

The CuHarman. I think that is what you are leading to. And de- 
fendant’s lawyers are going to do exactly that and try to overpower 
you with all manner and kinds of arguments and present the last 
shreds of economic evidence. 

Mr. Howrey. The big records in antitrust cases demonstrate beyond 
any refutation that economic evidence is not the time-consumer. On 
the contrary, it is the oral testimony of competitors, customers, sup- 
pliers, et cetera, mostly cumulative, which exhausts time and patience. 

And since this question arises, I have taken the trouble to check 
some of the records in some of the old per se cases. And if you will 
check the record in some of our old cases, some of them are 40,000 
pages, you will find the whole record almost is taken up with cumula- 
tive testimony of competitors and customers and suppliers, and the 
economic evidence isn’t the time consumer at all. 

The Cuatrman. I know, but when we passed the Celler Antimerger 
Act we had certain definite objectives. And we certainly didn’t have 
in mind when we used the words “substantial lessening of competition” 
that we wanted this rule-of-reason approach to this matter. There 
are certain percentages of market control which shouldn’t permit a 
rule-of-reason approach. 

If there is, for example, a 70 percent of the market control, it strikes 
me that that is a per se violation. I wouldn’t care what the other 
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extraneous economic factors may be. That is what we intended. I 
ought to know what is in my act. 

Mr. Howrey. Well, may I quote some of it ? 

The Cuatrman. Lat’s go back to this distribution and exclusive 
dealing. 

Counsel has some questions. 

Mr. Materz. Getting back to the Maico ease, isn’t it true—— 

Mr. Howrey. I wonder if you could excuse me for about 60 seconds? 

The CuatrmMan. We will recess for 10 minutes—no, I think we will 
recess now to reassemble at half past two. 

(Thereupon, at 1 p. m., a recess was taken until 2:30 p. m. of the 
same day.) 

AFTERNOON SESSION 


The CHarrRMAN. The committee will come to order. 


STATEMENT OF EDWARD F. HOWREY, CHAIRMAN, FEDERAL TRADE 
COMMISSION—Resumed 


Mr. Howrey. Mr. Chairman—— 

The Cuarrman. Mr. Howrey. 

Mr. Howrey. We made a statement this morning about the vote of 
this committee on the consent-order rule that I would like to amplify 
or correct. 

Our General Counsel, Ear] Kintner, has investigated over the noon 
hour, and with your permission, I think it would be helpful if he could 
correct and amplify the statement we made about it. 

The Cuarrman. You have that permission. 

Mr. Kintner. Mr. Chairman, the members of the committee, Ad- 
ministrative Procedure and Rules Committee, consisting of eight mem- 
bers who studied the problem of the consent-settlement rule which 
resulted in the adoption of the new rule by the Commission on May 
7, 1954, were, in fact, split 4 to 4 on certain issues at the time a report 
was sent on March 24, 1954, to the chairman. 

~ CuairMAN, I did say 4 to 4, and so I probably was partially 
right. 

Mr. Kintrner. The split on the Committee, however, was with re- 
spect to whether or not the rules should permit partial settlement as to 
partial issues and as to partial parties in the proceeding, and further 
whether or not there should be settlement after trial had begun. 

There was no disagreement on the Committee with respect to the 
question of whether or not findings of fact should be a part of the 
consent settlement. 

The Cuarrman. But there was a split as to whether or not. there 
should be a consent decree filed before some evidence was taken?’ 

Mr. Krntner. That is correct. 

Mr. Howrey. No, that is not correct. 

Mr. Kintner. Perhaps I did not 

Mr. Howrey. You did not hear his question. 

The CHairMan. Suppose you step forward. These acoustics are 
very bad here. 

As I understood, there was a split in the Committee, among other 
things, on the question of whether or not a consent decree should be 
entered before testimony was taken. 
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Mr. Kintner. No, there was no disagreement about that. 

The Cuairman. What did you say then? 

Mr. Kintner. There was only disagreement as to whether or not a 
consent. settlement should be submitted after hearings had begun; in 
other words, whether the privilege should be extended to a respondent 
after he had elected to begin hearings. 

Some members of the Committee felt that—four, in fact, felt that 
should not be permitted. 

However, the same Committee, with the enlargement of three per- 
sons, reviewed the entire rules—— 

The CHARMAN. ar were the three persons placed on the Com- 
mittee? Ordinarily, when there is a deadlock or a tie on those particu- 
lar phases of the controversy, that means that there is no change. 

Mr. Kintner. My understanding for the reason of the enlargement 
of the Committee in July of 1954, after the revised consent settlement 
rule was adopted, was that the Committee would shortly undertake 
a complete redraft of our rules of practice, and it was felt advisable to 
hice on the Committee the secretary of the Commission, who would 
be vitally concerned with the handling of the rules of practice; also to 
udd to the Committee Mr. Baxter, who was an administrative official, 
not a lawyer, but who had worked in the area of methods and pro- 
cedures from the administrative aspect, and then to add Mr. Purcell, 
an experienced hearing examiner, who had previously worked on rules 
of practice for the Commission as a member of the old Committee. 

he CuarrMan. Why couldn’t those men have been placed on the 
Committee before they started their deliberations ? 

It strikes me, Mr. Chairman 

Mr. Kinrner. They were. 

Mr. Howrey. They were, after this consent order rule, was adopted, 
as I understand it. 

Mr. Kintner. That is correct. 

The Cuatrman. Mr. Chairman, I am not so naive as to think stack- 
ing is not done in many places. 

Mr. Kintner. In this instance, Mr. Chairman, if I may say so, the 
committee voted 10 to 1 in favor of the same consent settlement rule 
that had previously occasioned the split. 

The vote was taken after several months of experience with the rule 
and in connection with a recent complete revision of our rules of 
practice. 

Mr. Hier, a hearing examiner, originally had minor objections to 
the consent settlement rule, which he carried over to the second con- 
sideration, but we were all in agreement otherwise. 

Mr. Howrey. If you have not seen our new rules, I would like to 
have permission to hand them to you. 

The CHatrman. Would you like to have them in the record? 

Mr. Howrey. Well, they are very long. I would like to have them 
in the record. 

The CHarrmMan. We will put them in the record. 

Mr. Howrey. I think it is one of the 

The CHarrman. I will see that they go in the record, and I think 
they should go in the record. 

Mr. Howrey. It is an entirely rewrite, and an entirely new set of 
rules, including the consent order. 
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Mr. Kinrwner. It also incorporates suggestions made by the Presi- 
dent’s Conference on Administrative Procedure. We were the first 
agency to so incorporate those suggestions, and it seeks to expedite 
our proceedings, to improve our proceedings. We are all on the staff 
level very proud of those new rules. 

(The document referred to follows :) 
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FEDERAL TRADE COMMISSION 


STATEMENT OF ORGANIZATION 


The Federal Trade Commission 
hereby issues the following statement of 
organization. 


Sec. 

. The Commission. 

The Chairman. 

General description of organization. 
Executive Director. 

The Secretary. 

Office of the Genera] Counsel. 
Bureau of Investigation. 

Bureau of Litigation. 

Bureau of Economics. 

Bureau of Consultation. 

. Hearing Examiners. 

Legal Aides to the Commissioners. 


Sect'on 1. The Commission. The 
Federai Trade Commission is composed 
of five members appointed by the Pres- 
ident and confirmed by the Senate. 
Commissioners are appointed for terms 
of seven years. 


CSCeBOHARUFoON HK 


— et 
“oO 


Sec. 2. The Chairman. The Chair- 
man of the Commission, pursuant to 
Presidential Reorganization Plan No. 8 
of 1950, is authorized to exercise the 
executive and administrative functions 
of the Commission. In carrying out 
those functions the Chairman is gov- 
erned by general policies of the Com- 
mission and by such regulatory deci- 
sions, findings and determinations as the 
Commission may by law be authorized 
to make. The Chairman of the Com- 
mission is chosen from the membership 
of the Commission by the President. 


Sec. 3. General description of organ- 
ization. The Commission’s staff is di- 
vided into the following principal units: 

(a) Executive Director. 

(b) The Secretary. 

(c) Office of the General Counsel. 

(d) Bureau of Investigation. 

(e) Bureau of Litigation. 

(f) Bureau of Economics. 

(g) Bureau of Consultation. 

(h) Hearing Examiners. 

(i) Legal Aides to the Commission- 


Sec. 4. Executive Director. The Exec- 
utive Director, as the chief operating 
official under the direction of the Chair- 
man, exercises executive and adminis- 
trative supervision over all the Bureaus 
and the staff of the Commission. The 
Office of the Executive Director includes 
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the following divisions: 

(a) Division of Management and Or- 
ganization. This Division is responsible 
for organization planning, systems and 
procedures work, forms control, records 
management program, designing man- 
agement control systems, and for audit- 
ing administrative practices for the Ex- 
ecutive Director. 

(b) Division of Budget and Finance 
This Division administers the budget 
planning and the finances and accounts 
of the Commission. 

(c) Division of Personnel. This Divi- 
sion plans and administers the personne] 
program, including position classifica- 
tion, employee relations, examining, re- 
cruiting, employee utilization and first 
aid. 

(d) Division of General Services 
This Division procures and maintains 
the Commission’s supplies, equipment 
and communications; supervises space 
planning and controls; composes and 
prints various Commission publications; 
and maintains the Commission’s library 


Sec. 5. The Secretary. The Secretary 
of the Commission is legal custodian of 
the seal, papers, records and property 
of the Commission. All orders of the 
Commission are signed by the Secretary 
In addition, the Secretary has responsi- 
bility for the Commission minutes and 
legal and public records. Under the 
supervision of the Secretary, the Office 
of Information prepares and dissemi- 
nates press releases and other informa- 
tion to the public and provides liaison 
between the Commission and members 
of the press and the public at large 


Sec. 6. Office of the General Counsel. 
The General] Counsel is chief law officer 
and consultant to the Commission. The 
Office includes the following Divisions: 

(a) Appellate Division. This Division 
defends or prosecutes proceedings in the 
United States Courts of Appeals for re- 
view of Commission orders or enforce- 
ment of such orders through contempt 
proceedings. It also prepares for Com- 
mission consideration drafts of reports 
upon legislative proposals requested of 
the Commission. 

(b) Division of Special Legal Assist- 
ants. This Division renders special legal 
aid to the Commission or to individual 
Commissioners in the drafting of find- 
ings, orders and decisions in adjudicative 
proceedings and in other matters 
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(c) Division of Compliance. This Di- 
vision supervises and directs compliance 
by respondents with orders to cease and 
desist and, in the event of noncompli- 
ance, prepares complaints and assists in 
the trial of civil penalty suits in the 
various United States district courts. 

(d) Division of Export Trade. This 
Division administers the Webb- 
Pomerene Export Trade Act. 


Sec. 7. Bureau of Investigation. The 
legal investigational work of the Com- 
mission is centered in this Bureau. In- 
vestigations conducted by the Commis- 
sion’s branch offices are under the 
jurisdiction of the Director. Project 
Attorneys under the supervision of the 
Chief Project Attorney have responsi- 
bility for investigations from initial 
screening, through field investigation, 
to final disposition. The Director of the 
Bureau has responsibility also for the 
administration of the following divi- 
sions: 

(a) Division of Wool, Fur, and Flam- 
mable Fabrics. This Division admin- 
isters the Wool, Fur, and Flammable 
Fabrics Acts. 

(b) Division of Accounting. This 
Division performs accounting services 
in connection with the investigation and 
trial of cases, as well as in connection 
with general economic investigations. It 
prepares cost and price studies, and its 
staff members act as expert witnesses 
in proceedings arising under the Clay- 
ton Act and the Federal Trade Commis- 
sion Act. 

(c) Division of Scientific Opinions. 
This Division furnishes advice, informa- 
tion and assistance to the Commission's 
staff with respect to the composition, 
nature, effectiveness and safety of food, 
drugs, devices, cosmetics, and related 
commodities and conducts liaison with 
other Federal agencies, private institu- 
tions, laboratories, and hospitals in mat- 
ters concerning such commodities. 


Sec. 8. Bureau of Litigation. (a) As 
the prosecuting arm of the Commission, 
the Bureau of Litigation is responsible 
for the preparation and trial of all 
formal cases alleging violations of laws 
which the Commission enforces. The 
staff of the Bureau reviews and forwards 
to the Commission, with appropriate 
recommendations for action, all investi- 

ional files in cases in which the Bu- 
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reau of Investigation has recommended 
issuance of a formalcomplaint. It han- 
dles all stages of litigation, from the 
initial preparation of a complaint, 
through pretrial procedures, settlement 
negotiations and the conduct of hearings 
before hearing examiners, to the briefing 
and argument of cases before the Com- 
mission. 

(b) The staff of the Bureau also rep- 
resents the public interest in quantity 
limit proceedings under section 2 (a) of 
the Clayton Act; conducts proceedings 
instituted under the Export Trade Act; 
and represents the Commission in the 
prosecution or defense of actions in 
United States District Courts, including 
injunctive proceedings under the Fed- 
eral Trade Commission Act and injunc- 
tive and condemnation § proceedings 
under the Wool Products Labeling Act, 
the Fur Products Labeling Act and the 
Flammable Fabrics Act. In addition, 
the staff of the Bureau cooperates with 
the General Counsel's Office in the brief- 
ing and argument of cases on appeal in 
United States Courts of Appeals and the 
Supreme Court. 


Sec. 9. Bureau of Economics. The 
work of the Commission in the field of 
economics is centered in this Bureau. 
The Bureau consists of the following 
divisions: 

(a) Division of Economic Evidence 
and Reports. This Division furnishes 
the economic information and advice 
required in the Commission's anti- 
monopoly program and conducts general 
economic surveys and investigations. 

(b) Division of Financial Statistics. 
This Division collects, summarizes and 
analyzes the financial statements made 
to the Commission by corporations and 
prepares therefrom quarterly reports on 
the financial position and operating re- 
sults of the nation’s manufacturing in- 
dustries and distributive trades. 


Sec. 10. Bureau of Consultation. The 
Commission’s cooperative work with in- 
dustries and industry members, designed 
to effect and maintain a maximum de- 
gree of observance of the laws admin- 
istered by the Commission on a volun- 
tary basis, is conducted by this Bureau. 

(a) Small Business Division. This 
special Division provides advice and 
guidance for small business. 

(b) Division of Trade Practice Con- 
ferences. This Division administers the 
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Trade Practice Conference program of 
the Commission. 

(c) Division of Stipulations. This 
Division represents the Commission in 
the negotiation of informal agreements 
to cease and desist. 


a Sec. 11. Hearing Examiners. Hearing 
Examiners are officials to whom the 
Commission delegates the initial exercise 
of its adjudicative powers. They are ap- 
pointed to office by the Commission by 
authority of and subject to the prior ap- 
proval of the Civil Service Commission 
in accordance with the provisions of 
Section Eleven of the Administrative 

rocedure Act. In the performance of 
their duties as adjudicative officers, 
Hearing Examiners are exempt from all 
direction, supervision or control except 
for administrative purposes. 


Sec. 12. Legal Aides to the Commis- 
sioners. To each Commissioner there is 
assigned an attorney who functions as a 
Special Legal Aide. 
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TITLE 16—COMMERCIAL 
PRACTICES 


Chapter |—Federal Trade Commission 


Subchapter A—Procedures, Rules of Practice, and 
Orders 


Part 1—GENERAL PROCEDURES 


Subpart A—The Commission 


ec 

1 Origin and purpose. 

2 Laws administered 

3 Functions. 

4 Official address 

5 Branch offices. 

6 Wool, fur and flammable fabrics 


offices 
1.7 Hours. 
1.8 Sessions 
19 Quorum 


Subpart 8-—Initiation of Investigative Proceedings 


1.11 How iu.uitiated 

1.12 Who may appiy 

1.13 Method of application. 

1.14 Status of applicant. 

1.15 Confidentiality of applications 


Subpart C—Policy Regarding Private 
Controversies 


1.21 Policy as to private controversies. 


Subpart D—Investigations 


1.31 Investigational policy. 

132 By whom conducted 

133 Notification of purpose. 

134 Investigational hearings. 

135 Investigational subpoenas. 

1.36  Depositions. 

1.37 Notices to grant access 

1.38 Reports. 

139 Noncompliance with 
processes. 

140 Rights of witnesses 

1.41 Nonpublic proceedings 

142 Referrals after investigation. 


investigational 


Subpart E—Stipulations to Cease and Desist 
Policy. 

Notice. 

Reply. 

Stipulation. 

Effect of stipulation. 

Public record. 

Compliance. 


bat put bad tad pee nd fm 
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Subpart F—-Informal Procedures Under the 
Anti-Merger Law 


1.61 Purpose. 
1.62 Conferences. 
1.63 Advice. 


Subpart G—Economic Surveys and Reports 


1.71 Authority. 
1.72 Purpose. 
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Subpart H—Administration of the Woo! Products 
Labeling Act, Fur Products Labeling Act and 
Flammable Fabrics Act 


Sec 
1.81 Administration. 
1.82 Rules. 


1.83 Injunction and condemnation 

1.84 Registered identification numbers 
1.85 Continuing guaranties 

1.86 Inspections and counseling 


Subpart |I—Export Trade Act Administration 


Limited antitrust exemption 
Prohibitions 

Notice to Commission 
Special reports 
Recommendations 


ee 
cvoouoveo 
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Subpart J—Trade Mark Procedure 


1.101 Authority 

1.102 Applications 

1.103 Procedure 

1.104 Patent Office rules 


Subpart K—Injunctive and Condemnation 
Proceedings 


1.111 Injunctions pending Commission ac- 


tion 


1.112 Injunctions pending court review 

1.113 Injunction, Wool, Pur and Flamma- 
ble Fabrics cases 

1.114 Condemnation proceedings 


Subpart L—Cooperation With Other Agencies 


1.121 General policy 


Subpart M—Public and Confidentia! Information 


1.131 
1.132 
1.133 
1.13% 


Requests 

P=blic information 

Confidential information 

Release oi confidential information 


SUBPART A—THE COMMISSION 


$1.1 Origin and purpose. The Fed- 
eral Trade Commission was established 
by Congress in 1914 to protect business 
and the public against unfair methods 
of competition and to prevent practices 
which would lessen competition or tend 
to create monopoly. The Commission is 
in short, charged with the basic duty of 
protecting our competitive free-enter- 
prise economy. 


$1.2 Laws administered. The Fed- 
eral Trade Commission exercises respon- 
sibilities under the Federal Trade Com- 
mission Act of 1914 (15 U. S. C. 41), as 
amended by the Wheeler-Lea Act of 1938 
and the Oleomargarine Act of 1950: the 
Clayton Act of 1914 (15 U. S. C. 12), as 
amended by the Robinson-Patman Act 
of 1936 and the Anti-merger Act of 1950: 
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the Webb-Pomerene Export Trade Act of 
1918 (15 U. S.C. 61); the Wool Products 
Labeling ‘ct of 1939 (15 U. S. C. 68); 
Public Law 15 of 1945 relating to the 
regulation of the business of Insurance 
(15 U. S. C. 1011); the Lanham Trade 
Mark Act of 1946 (15 U. S. C. 1051); the 
Fur Products Labeling Act of 1951 (15 
U.S. C. 69) ; and the Flammable Fabrics 
Act of 1953 (15 U.S.C. 1191). 


$1.3 Functions. The Commission 
has extensive advisory and regulatory 
functions. The advisory functions are 
exercised by reports to the Congress and 
to the President and by recommenda- 
tions for legislation, usually after gen- 
eral investigations and economic studies. 
The regulatory functions are exercised in 
two ways, informally through procedures 
designed to encourage voluntary com- 
pliance with the law and formally by 
adversary proceedings initiated by com- 
plaint and culminating, in appropriate 
instances, in orders to cease and desist. 
The Commission's duties and responsi- 
bilities are stated in the laws which it 
administers, and in general they are as 
follows: 

‘a’ To prevent the use of unfair 
methods of competition, and unfair or 
deceptive acts or practices in interstate 
commerce, such as acts or practices 
which are unfair or oppressive or tend 
to monopoly; combinations which unrea- 
sonably restrain competition; and rep- 
resentations, express or implied, which 
have the capacity of misleading or de- 
ceiving members of the public with re- 
spect to commodities being offered for 
sale. all as prohibited by section 5 of 
the Federal Trade Commission Act: 

ib) To prevent the dissemination of 
false advertisements of foods, drugs, cos- 
metics. and devices. as provided in sec- 
tions 12 through 15 of the Federal Trade 
Commission Act: 

‘ic’ To prevent discriminations in 
price. services, or facilities, ineluding 
quantity discounts which are unjustly 
discriminatory or promotive of monop- 
oly. by the establishment, when neces- 
sary, of quantity limits; payment or 
receipt of brokerage, commissions, or dis- 
counts in lieu thereof; the use of tying 
or exclusive dealing leases, sales, or con- 
tracts: the acquisition by one corporation 
of stock or assets of another, and con- 
tinuence of interlocking directorates 
amone corporations, all under the cir- 
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cumstances of which these things are 
prohibited respectively by sections 2, 3, 
7. and 3 of the ( layton Act as amended; 

‘d’ To prevent the misbranding of 
wool or wool products through failure to 
comply with the provisions of the Wool 

roducts Labeling Act ot 1939; 

‘e) To prevent misbranding, false ad- 
vertising, or false invoicing of furs or 
fur products through failure to comply 
with the Fur Products Labeling Act: 

‘(f) To prevent the introduction or 
mevement in interstate commerce of 
articles of wearing apparel and fabrics 
which are so highly flammable as to be 
dangerous when worn by individuals, in 
violation of the Flammable Fabrics Act; 

(g) To prevent unfair methods of 
competition and unfair or deceptive acts 
or practices in the business of insurance 
to the extent that such business is not 
regulated by State law, under the Fed- 
eral Trade Commission Act and Public 
Law 15 of 1945 relating to the regulation 
of the business of insurance. 

‘hy, To administer the provisions of 
the Export Trade Act, providing for the 
registration and operation of associa- 
tions of American exporters engaging 
solely in export trade; 

(i) To proceed for the cancellation of 
registration of trade marks which have 
been illegally registered or which have 
been used for purposes contrary to the 
intent of the Trade Mark Act of 1946; 

(j) To investigate the organization, 
business, conduct, practices, or manage- 
ment of corporations and to make public 
reports thereon as the Commission deems 
expedient in the public interest; to in- 
vestigate, at the direction of the Presi- 
dent or the Congress, and report upon 
alleged violations of the antitrust laws 
by corporations; to make various other 
investigations and reports, including 
recommendations to Congress for legis- 
lation, and reports to the Attorney Gen- 
eral, to the extent and in the manner 
provided in section 6 of the Federal 
Trade Commission Act. 


$1.4 Official address. The principal 
office of the Commission is at Washing- 
ton, D. C. All communications to the 
Commission should be addressed to the 
Federal Trade Commission, Washington 
25, D. C., unless otherwise specifically 
directed. 


$1.5 Branch offices. (a) Branch of- 
fices are maintained at Washington, 
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New York, Cleveland, Chicago, San 
Francisco, Seattle, and New Orleans. 

(b) Their addresses are: Federal 
Trade Commission, Washington 25, D. C.; 
Federal Trade Commission, U. S. Court 
House, Foley Square, New York 7, New 
York; Federal Trade Commission, Room 
1128, Standard Building, Cleveland 13, 
Ohio; Federal Trade Commission, Room 
1310, 226 West Jackson Boulevard, 
Chicago 6, Illinois; Federal Trade Com- 
mission, Room 133, Civic Center, Fed- 
eral Office Building, San Francisco 2, 
California; Federal Trade Commission, 
Room 811, U. S. Court House, Seattle 4, 
Washington; Federal Trade Commis- 
sion, 413 Masonic Temple Building, 333 
St. Charles Street, New Orleans 12, 
Louisiana. 

(c) Branch office managers are avail- 
able for conferences with attorneys and 
other members of the public on matters 
relating to the Commission’s activities. 


$1.6 Wool, fur and flammable fabrics 
offices. (a) For the limited purpose of 
administering the Wool, Fur and Flam- 
mable Fabrics Acts, offices are located at 
Atlanta, Boston, Chicago, Cleveland, 
Dallas, Los Angeles, San Francisco, New 
York City, Philadelphia, and St. Louis. 

(b) Their addresses are: Federal 
Trade Commission, Lullwater Building, 
Room 312, 441 West Peachtree Street, 
Atlanta, Georgia; Federal Trade Com- 
mission, Room 401, 408 Atlantic Avenue, 
Boston 10, Massachusetts; Federal Trade 
Commission, 226 West Jackson Boule- 
vard, Chicago 6, Illinois; Federal Trade 
Commission, Room 1128, Standard 
Building, Cleveland 13, Ohio; Federal 
Trade Commission, Room 1606, 1114 
Commerce Street, Dallas 2, Texas; Fed- 
eral Trade Commission, Room 202, 1031 
South Broadway, Los Angeles 15, Cali- 
fornia; Federal Trade Commission, 
Room 133, Civic Center, Federal Office 
Building, San Francisco 2, California; 
Federal Trade Commission, U. S. Court 
House, Foley Square, New York 7, New 
York; Federal Trade Commission, Room 
3030-A, U. S. Court House, Philadelphia, 
Pennsylvania; Federal Trade Commis- 
sion, U. S. Court & Custom House, Room 
1003-C, St. Louis 1, Missouri. 


$1.7 Hours. Principal and branch 
offices are open on each business day 
from 8:30 a. m. to 5:00 p. m. 


§1.8 Sessions. (a) The Commission 
may meet and exercise all its powers at 
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any place, and may, by one or more of 
its members, or by such representatives 
as it may designate, prosecute any in- 
quiry necessary to its duties in any part 
of the United States. 

(b) Sessions of the Commission [01 
hearings will be held as ordered by the 
Commission. Sessions of the Commis- 
sicn for the nurpose of making orders 
and for transacticn cf other business 
unless otherwise ordered will be held at 
the principal oT:ce of the Commission 
at Pennsylvania Avenue and Sixth 
Street, Washington, D. C., on each busi- 
ness day at 10:00 a. m. 


$1.9 Quorum. A majority of the 
members of the Commission shall con- 
stitute a quorum for the transaction of 
business 


SUBPART B—INITIATION CF INVESTIGATIVE 
PROCEEDINGS 


$1.11 How initiated. Commission in- 
vestigations and inquiries are originated 
upon the request of the President, Con- 
gress, government agencies, or the At- 
torney General, upon referrals by the 
Courts, upon complaint by members of 
the consuming public, businessmen, or 
concerns aggrieved by unfair practices, 
or by the Commission upon its own 
motion. 


§1.12 Who may apply. Any individ- 
ual, partnership, corporation, associa- 
tion or organization may apply to the 
Commission to institute a proceeding in 
respect to any violation of law over which 
the Commission has jurisdiction. 


$1.13 Method of application. The 
application for complaint should be in 
writing, signed by or in behalf of the 
applicant, and should contain a state- 
ment setting forth the alleged violation 
of law and the name and address of the 
party or parties complained of No 
forms or formal procedure are required 
in making application for complaint. 


$1.14 Status of applicant. The ap- 
plicant is not regarded as a party, for 
the Commission acts only in the public 
interest. 


$1.15 Confidentiality of applications 
It always has been and now is strict 
Commission policy not to publish or di- 
vulge the name of an applicant or com- 
plaining party. 
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SUBPART C—POLICY REGARDING PRIVATE 
CONTROVERSIES 


$1.21 Policy as to private controver- 
sies. The Commission acts only in the 
public interest, against alleged unfair 
methods of competition or unfair, de- 
ceptive or monopolistic practices in 
commerce. It does not take action when 
the alleged violation of law is merely a 
matter of private controversy and does 
not tend adversely to affect the public. 


SUBPART D-—INVESTIGATIONS 


$1.31 Investigational policy. The 
Commission encourages voluntary coop- 
eration in its investigations where such 
can be effected without undue delay or 
without prejudice to the public interest. 
The Commission may, in any matter 
under investigation, invoke any or all 
of the compulsory processes authorized 
by law. 


$1.32 By whom conducted. Inquiries 
and investigations are conducted, under 
the various statutes administered by the 
Commission, by Commission representa- 
tives designated and duly authorized for 
the purpose. Such representatives are 
authorized to exercise and perform the 
duties of their office in accordance with 
the laws of the United States and the 
regulations of the Commission, includ- 
ine the administration of oaths and af- 
firmations, in any matter under inves- 
tigation by the Commission. 


$1.33 Notification of purpose. Any 
party under investigation compelled to 
furnish information or documentary 
evidence shall be advised with respect to 
the purpose and scope of the investiga- 
tion. 


$1.34 Investigational hearings. (a) 
Investigational hearings, as_ distin- 
guished from hearings in adjudicative 
proceedings, may be conducted in the 
course of any investigation undertaken 
by the Commission, including inquiries 
initiated for the purpose of determin- 
ing whether or not a respondent is com- 
plying with an order of the Commission 
or the manner in which decrees in suits 
brought by the United States under the 
antitrust acts are being carried out and 
cases referred by the courts to the Com- 
mission as a master in chancery. 

(b) Investigational hearings may be 
held before the Commission, one or more 
of its members, or a duly designated 


ANTITRUST AND MONOPOLY PROBLEMS 


representative, for the purpose of hear- 
ing the testimony of witnesses and re- 
ceiving documents and other data relat- 
ing to any subject under investigation. 
Such hearings shall be stenographi- 
cally reported and a transcript thereof 
shall be made a part of the record of 
the investigation. 


$1.35 Investigational subpoenas. 
The Commission may issue a subpoena 
directing the person named therein to 
appear before a designated represent- 
ative at a designated time and place to 
testify or to produce documentary evi- 
dence relating to any matter under in- 
vestigation, or both. Subpoenas shall 
be served in the manner provided in 
$ 3.4 of this chapter. 


$1.36 Depositions. The Commission 
may order testimony to be taken by dep- 
osition in any investigation at any stage 
of such investigation. Such depositions 
may be taken before any person desig- 
nated by the Commission and having 
power to administer oaths. Such testi- 
mony shall be reduced to writing by the 
person taking the deposition, or under 
his direction, and shall then be sub- 
scribed by the deponent. Any person 
may be compelled to appear and depose 
and to produce documentary evidence 
in the same manner as witnesses may be 
compelled to appear and testify and 
produce documentary evidence as pro- 
vided in § 1.35. 


$1.37 Notices to grant access. The 
Commission may issue a notice to grant 
access to, for examination and copying, 
documentary evidence of any corpora- 
tion being investigated. 


$138 Reports. The Commission 
may issue an order requiring a corpora- 
tion to file a report or answers in writ- 
ing to specific questions relating to any 
matter under investigation. 


$1.39 Noncompliance with investiga- 
tional processes. In case of failure to 
comply with Commission investigational] 
processes appropriate action may be 
initiated by the Commission, including 
actions for enforcement by the Commis- 
sion or the Attorney General and forfei- 
ture of penalties or criminal actions by 
the Attorney General. 


$1.40 Rights of witnesses. Any per- 
son required to testify or to submit 
documentary evidence shall be entitled 
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to retain or, on payment of lawfully 
prescribed cost, procure a copy of any 
document produced by such person and 
of his own testimony as stenographically 
reported or, in the case of depositions, as 
reduced to writing by or under the direc- 
tion of the person taking the deposition, 
except that in a nonpublic proceeding a 
witness may for good cause be limited to 
inspection of his testimony. Any party 
compelled to testify or to produce docu- 
mentary evidence may be accompanied 
and advised by counsel, but counsel may 
not, aS a matter of right, otherwise par- 
ticipate in the investigation. 


$1.41 Nonpublic proceedings. Unless 
otherwise ordered by the Commission, 
all investigatory proceedings shall be 
nonpublic. 


$1.42 Referrals after investigation 
Upon completion of investigation, where 
the facts indicate that no corrective 
action by the Commission is warranted, 
the investigational files are _ closed. 
Where remedial action is appropriate, 
the files may be referred for the initia- 
tion of adjudicative proceedings by issu- 
ance of complaint, for negotiation of a 
stipulation to cease and desist or for 
other appropriate action 


SUBPART E—STIPULATIONS TO CEASE AND 
DESIST 


$1.51 Policy. In order to avoid the 
expense and time involved in formal legal 
proceedings, it is the policy of the Com- 
mission to afford individuals, partner- 
ships and corporations who have engaged 
in unlawful acts and practices an oppor- 
tunity to enter into voluntary agree- 
ments to cease and desist therefrom, 
when it appears to the Commission that 
such procedure fully safeguards the pub- 
lic interest. Such opportunity is not 
atTorded when the alleged violation of 
law involves false advertising of food. 
drugs, devices or cosmetics which are 
inherently dangerous, the sale of fabrics 
and wearing apparel which are so highly 
flammable as to be dangerous, or the 
suppression or restraint of competition 
through conspiracy or discriminatory or 
monopolistic practices. The Commis- 
sion reserves the right in all cases to 
withhold the privilege of disposition by 
voluntary agreement. 


$1.52 Notice. When there is reason 
to believe that disposition by voluntary 
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agreement will effectively prevent 
further violations of law, the investiga- 
tional file is referred to the Division of 
Stipulations, Bureau of Consultation, for 
negotiation of a stipulation as to the 
facts and agreement to cease and desist 
The respondent is notified of such refer- 
ence and of the violations of law alleged. 
and a date is set, on or before which he 
may reply thereto 


$153 Reply. Reply may be in the 
form of a letter, or proposed respondent, 
or his authorized representative. may, 
upon request, confer with the Chief, Divi- 
sion of Stipulations, or with a duly 
designated attorney-conferee 


$1.54 Stipulation The stipulation 
shall consist of a statement setting forth 
the material facts concerning the acts 
or practices deemed to be violative of law 
and an agreement to cease and desist 
therefrom. When executed by proposed 
respondents and satisfactory to the 
Chief, Division of Stipulations, and 
Director, Bureau of Consultation the 
stipulation is submitted to the Com- 
mission for its consideration 


$1.55 Effect of stipulation. When an 
executed stipulation is approved by the 
Commission the matter is closed without 
prejudice to the right of the Commission 
to reopen if and when warranted by the 
facts. The agreement is for settlement 
purposes only and does not constitute 
an admission by the parties that they 
have engaged in any method, act or 
practice violative of law 


$1.56 Public record. All _ stipula- 
tions shall be matters of public record 


$1.57 Compliance. ‘a’ Proposed 
respondent, within sixty (60) days of the 
approval cf such stipulation, shall file 
with the Commission a report in writing, 
setting forth in detail the manner and 
form in which he has complied with such 
agreement. 

(b) Within its discretion, the Com- 
mission may require any party entering 
into such a stipulation to file with the 
Commission, from time to time there- 
after, further reports in writing, setting 
forth in detail the manner and form in 
which they are complying with said 
stipulation 

‘ec? Reports of compliance shall be 
signed by the parties stipulating 

‘d) Failure to file a satisfactory report 





2378 


of compliance will result in further ap- 
propriate action by the Commission. 


SUBPART F—-INFORMAL PROCEDURES UNDER 
THE ANTI-MERGER LAW 


$1.61 Purpose. ‘The Commission 
has adcpted an informal procedure in 
erder to assist businessmen to know in 
advance the legal problems that will be 
involved in a proposed merger and to give 
them informally the benefit of staff 
views on those problems. 


$1.62 Conferences. Inquiries from 
parties interested in acquiring either the 
stock or physical assets of another busi- 
ness should be addressed to the Secre- 
tary. The facts relating to the proposed 
transaction may ke submitted either in 
writing or in conference. Further con- 
ferences and submittals of information 
may be required. 


$1.63 Advice. On the basis of the 
facts submitted by the parties as well 
as other information available to the 
Commission, the parties are informed 
whether or not consummation of the 
merger would be likely to result in fur- 
ther action by the Commission. 


SUBPART G—ECONOMIC SURVEYS AND 
REPORTS 


$1.71 Authority. General and spe- 
cial economic surveys and investigations 
are conducted by the Bureau of Eco- 
nomics under the authority of the vari- 
ous laws which the Federal Trade 
Commission administers. These laws, 
among other things, empower the Com- 
mission to ascertain the facts with re- 
spect to the organization, business, 
conduct, practices and management of 
corporations subject to its jurisdiction 
and the relations of any such corpora- 
tion to other corporations and to indi- 
viduals, associations and partnerships. 
The Commission may in any such survey 
or investigation invoke any or all of the 
compulsory processes authorized by law. 


$1.72 Purpose. Compilations of mar- 
ket information and facts respecting 
corporate relations and competitive 
conditions and practices are prepared 
for use in the Commission's law enforce- 
ment and factual reporting work. In 
connection with the discharge of these 
responsibilities, two types of economic 
studies and reports are made: 

‘a’ Economic evidence. Market in- 
formation and facts needed by the 
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Commission in connection with its 
examination of the competitive conse- 
quences of business practices or activi- 
ties covered by sections 2, 3, 7, and 8 of 
the Clayton Act and section 5 of the 
Federal Trade Commission Act are ob- 
tained from compilations of published 
information and first-hand surveys of 
companies operating in particular mar- 
kets. 

(b) Published reports. The economic 
studies which appear as published re- 
ports of the Commission are made under 
its responsibility as a factfinding and 
reporting agency. They may form part 
of a continuing series or they may be in- 
dividual studies. These studies are di- 
rected to ascertaining the organization, 
business, conduct, practices, manage- 
ment, and relation to other businesses 
of corporations subject to the jurisdic- 
tion of the Federal Trade Commission. 
Such investigations are conducted at the 
request of the President, at the direction 
of the Congress, at the request of the 
Attorney General or other government 
agencies, or on the initiative of the 
Commission. 

(1) Financial reports. A continuing 
financial reporting program is carried 
on in cooperation with and under the 
general sponsorship of the Office of Sta- 
tistical Standards of the Bureau of the 
Budget and its interagency and industry 
advisory committees. Published reports 
present estimates of national aggregates 
of financial items of a consolidated in- 
come statement and balance sheet of all 
manufacturing corporations. These sta- 
tistics are the authoritative source of 
current information about the financial 
characteristics of different groups of 
industries and of various classes of 
small, medium, and large manufacturing 
corporations. 

(2) Other reports. Individual eco- 
nomic reports deal with competitive 
practices and competitive relationships 
in specific industries. or with specific 
competitive practices and relationships 
in a range of industries, or classify cor- 
porations in various ways as, for ex- 
ample, by asset size, sales patterns, or 
number of operating units. In general 
they deal with the status of competition 
and the prevalence of monopolistic or 
trade-restraining practices and trends 
found to exist in commerce, and suggest 
remedial measures. Where existing law 
is regarded as inadequate to protect the 
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public interest, they are accompanied by 
suggestions for remedial legislation. 


SUBPART H—ADMINISTRATION OF THE WOOL 
PRODUCTS LABELING ACT, FUR PRODUCTS 
LABELING ACT AND FLAMMABLE FABRICS ACT 


$1.81 Administration. The general 
administration of the Wool Products 
Labeling Act, Fur Products Labeling Act 
and Flammable Fabrics Act and the re- 
spective rules and regulations thereun- 
der is carried out under the direction of 
the Commission by the Bureau of In- 
vestigation through its Division of Wool, 
Fur and Flammable Fabrics. Locations 
of Wool, Fur and Flammable Fabrics 
offices are set forth in §1.6. Any af- 
fected person may obtain copies of the 
several Acts and Rules and Regulations 
upon request to the Commission. 

(a) Wool. The Wool Products Label- 
ing Act provides for a fiber content dis- 
closure of all products containing or pur- 
porting to contain woolen fibers which 
are subject to its provisions. Products 
subject to the act must carry labels 
showing the respective percentages of 
the fibers contained therein and the 
name or registered identification num- 
ber of the manufacturer or concern re- 
sponsible for such content disclosure. 
The act also prohibits the use of faise 
or deceptive labels. The manufacturer 
of wool products, in addition to labeling, 
is required to maintain records of fiber 
content. 

(b) Fur. The Fur Products Labeling 
Act provides in substance that sellers of 
fur products shall label such products 
to show the true name of the animal 
that produced the fur as set forth in the 
Fur Products Name Guide established by 
the Commission as provided in the act; 
that the fur or fur product is composed 
of used fur, when such is the fact; that 
the fur or fur product is bleached, dyed 
or otherwise artificially colored, when 
such is the fact; that the fur product 
is composed in whole or in substantial 
part of paws, tails, bellies or waste fur, 
when such is the fact; the name or regis- 
tered identification of the manufacturer 
or distributor of the fur product; and 
the name of the country of origin of any 
imported fur used in a fur product. This 
act also covers the advertising and in- 
voicing of furs and fur products with 
a small quantity or value of fur. Records 
are required to be maintained by manu- 
facturers or handlers of furs and fur 
products 
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(c) Flammable fabrics. The Flam- 
mable Fabrics Act prohibits the sale of 
articles of wearing apparel and fabrics 
intended or sold for use in wearing ap- 
parel which are, under the prescribed 
test set forth in the act, found to be so 
highly flammable as to be dangerous 
when worn by individuals. The statute 
adopted Commercial Standard 191-53 
and 192-53 as the guide for a dete,mina- 
tion of whether the material is danger- 
ously flammable. 


$1.82 Rules. Rulemaking procedures 
are described in §§ 2.1 to 2.8 of this 
chapter. 


$1.83 Injunction and condemnation. 
Procedures are described in §§ 1.113 and 
1.114. 


$1.84 Registered identification num- 
bers. Registered identification numbers 
are issued by the Commission under the 
provisions of § 300.4 of this chapter 
(Rule 4 of the regulations, as amended, 
under the Wool Products Labeling Act), 
and § 301.26 of this chapter (Rule 26 of 
the regulations under the Fur Products 
Labeling Act). Such numbers are for 
use as and for the name of the holder of 
the number in satisfying the name re- 
quirement in labeling under the respec- 
tive acts. Any person marketing wool 
or fur products in commerce may file an 
application with the Commission for 
issuance of a registered identification 
number. The Commission will furnish 
application forms upon request. Num- 
bers are issued when, upon examination 
of the application, the applicant is 
found to come within the terms of the 
applicable rules and regulations. Num- 
bers are subject to revocation for cause 
or upon a change in business status or 
discontinuance of business. 


$1.85 Continuing guaranties. Con- 
tinuing guaranties may be filed with the 
Commission under section 9 of the Wool 
Products Labeling Act and § 300.33 of 
this chapter (Rule 33 of the Rules and 
Regulations), section 10 of the Fur 
Products Labeling Act, and § 301.48 of 
this chapter (Rule 48 of the Rules and 
Regulations), and section 8 of the 
Flammable Fabrics Act and § 302.10 of 
this chapter (Rule 10 of the Rules and 
Regulations). Upon receipt of continu- 
ing guaranties duly executed according 
to form and substance as prescribed in 
the applicable rules and regulations they 
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are filed and made of public record. 
Continuing guaranties under the Wool 
and Fur Acts are renewable annually 
and those under the Flammable Fabrics 
Act every three years, and at such other 
times as any change is made in the legal 
business status of the person filing the 
continuing guaranty. Necessary forms 
may be obtained from the Commission 
upon request. 


$1.86 Inspections and _ counseling. 
The Commission maintains a staff of 
representatives to carry on compliance 
inspection and industry counseling 
work among manufacturers and mar- 
keters of wool and fur products as well 
as articles of wearing apparel and fab- 
rics subject to the provisions of the 
Flammable Fabrics Act. Administrative 
action to effect correction of minor in- 
fractions on a voluntary basis is taken 
in those cases where such procedure is 
believed adequate to effect immediate 
compliance and protect the public inter- 
est. Where inspections reveal viola- 
tions of a major nature they are fully 
investigated and referred for such cor- 
rective and remedial procedures as ap- 
pear justified and necessary in the pub- 
lic interest. 


SUBPART I—EXPORT TRADE ACT 
ADMINISTRATION 


$1.91 Limited antitrust exemption. 
The Webb-Pomerene Export Trade Act 
extends the jurisdiction of the Commis- 
sion under the Federal Trade Commis- 
sion Act to unfair methods of competition 
used in export trade against competitors 
engaged in export trade, even though the 
acts constituting such unfair methods 
are done without the territorial jurisdic- 
tion of the United States, authorizes the 
organization and operation of export 
trade associations, and extends to them 
certain limited exemptions from the 
Sherman Act and the Clayton Act. The 
Export Trade Act is administered in the 
Division of Export Trade, Office of the 
General Counsel. 


$1.92 Prohibitions. The act provides 
that an export trade association, to 
maintain the exemptions extended, must 
engage solely in export trade and must 
not restrain the export trade of any 
domestic competitor of such association, 
restrain trade within the United States, 
artificially or intentionally enhance or 
depress prices within the United States 
of commodities of the class exported by 
such association, or substantially lessen 
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competition within the United States o: 
otherwise restrain trade therein. 


§ 1.93 Notice toCommission. To gain 
the benefits of the act, an export trade 
association is required to file with the 
Commission, within thirty (30) days af- 
ter creation, a verified written statement 
setting forth the location of its offices 
and places of business, names and ad- 
dresses of its officers, stockholders, or 
members, and copies of its documents 
of incorporation or association. On the 
first day of January of each year there- 
after, each association must file a like 
statement. 


$1.94 Special reports. The statute 
provides further that to maintain the 
benefits extended, each export trade as- 
sociation shall furnish to the Commis- 
sion such information as the Commission 
may require as to its organization, busi- 
ness, conduct, practices, management, 
and relation to other associations, cor- 
porations, partnerships, and individuals. 


$1.95 Recommendations. Whenever 
the Commission shall have reason to be- 
lieve that an association has violated the 
prohibitions of section 2 of the act, it 
shall summon the association and there- 
after conduct an investigation. Upon 
investigation, if it shall conclude that 
the law has been violated, it may make 
to such association recommendations for 
the readjustment of its business. 


SUBPART J——-TRADE MARK PROCEDURE 


$1.101 Authority. The Trade Mark 
Act of 1946 authorizes the Commission 
to institute proceedings before the Com- 
missioner of Patents in certain circum- 
stances for cancellation of the registra- 
tion of marks which do not conform to 
the requirements enumerated in the act. 
The functions delegated to the Commis- 
sion by this act are administered in the 
Bureau of Investigation. 


$ 1.102 Applications. Applications to 
the Commission for the institution of 
proceedings for the cancellation of regis- 
tration of trade, service, or certification 
marks should be in writing, signed by 
or in behalf of the applicant, and should 
contain a short and simple statement of 
the facts constituting the alleged basis 
for cancellation, the name and address 
of the applicant and the party com- 
plained of, together with all relevant and 
available information. No forms or for- 
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mal procedure are required in making 
such an application. Such investigation 
as is required to secure the facts neces- 
sary for determining whether cancella- 
tion proceedings should be instituted will 
be made in appropriate cases 


$ 1.103 Procedure. Applications from 
members of the public and governmental 
agencies seeking the intervention of the 
Commission under this act are referred 
to the Director of the Bureau of Investi- 
gation for consideration, investigation 
and report to the Commission with rec- 
ommendation. If, after consideration 
of the matter, the Federal Trade Com- 
mission concludes that application for 
cancellation of the mark is appropriate 
it institutes proceedings before the Com- 
missioner of Patents for cancellation of 
the registration. 


$ 1.104 Patent Office rules. Proceed- 
ings instituted by the Federal Trade 
Commission for cancellation of registra- 
tion before the Commissioner of Patents 
are subject to the rules and regulations 
of that agency (37 CFR Ch. I). 


SUBPART K—INJUNCTIVE AND CONDEMNATION 
PROCEEDINGS 


$1.111 IJnjunctions pending Commis- 
sion action. In those instances where it 
appears to the Commission that the pub- 
lic interest requires such action, it is the 
policy of the Commission to apply to the 
courts for injunctive relief pursuant to 
the provisions of section 13 of the Fed- 
eral Trade Commission Act, when it has 
reason to believe that: 

(a) The advertising of a food, drug, 
device or cosmetic is false in a material 
respect and there is reasonable prob- 
ability that the use of the product may 
cause serious injury to health; 

(b) Such product is falsely represented 
in advertisements as an adequate treat- 
ment for conditions in which the failure 
to administer adequate treatment may 
seriously imperil health; 

(c) The advertising of such product 
is false in a material respect and there 
is reasonable probability that its dis- 
semination will result in irreparable and 
substantial financial injury to the public. 


$1.112 Injunctions pending court 
review. Where petition for review of an 
order to cease and desist has been filed 
in any United States Court of Appeals, 
the Commission may, under section 5 of 
the Federal Trade Commission Act, pe 
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tition the court for an injunction to 
prevent injury to the public or competi- 
tors pendente lite. 


$1.113 Injunction, Wool, Fur and 
Flammable Fabrics cases. In those 
cases arising under the Wool Products 
Labeling Act, Fur Products Labeling Act 
and Fiammable Fabrics Act, where it 
appears to the Commission that the 
public interest requires such action, the 
Commission will apply to the courts for 
injunctive relief, pursuant to the author- 
ity granted in such acts. 


$1.114 Condemnation proceedings 
In those cases arising under the Wool 
Preducts Labeling Act, Fur Products La- 
beling Act and Flammable Fabrics Act 
and especially the latter where the public 
may be endangered, and where it appears 
to the Commission that the public inter- 
est requires such action, the Commission 
will apply to the courts for condemna- 
tion, pursuant to the authority granted 
in such acts. 


SUBPART L—COOPERATION WITH OTHER 
AGENCIES 


§ 1.121 General policy. ‘a) In the 
exercise of its jurisdiction with respect 
to practices and commodities concerning 
which other Federal agencies also have 
functions, it is the established policy of 
the Commission to cooperate with such 
agencies to avoid unnecessary overlap- 
ping or nossible conflict of effort 

(b) With all such agencies the Com- 
mission cooperates in furnishing infor- 
mation prior to the expenditure cf time 
and effort for investigation or other steps 
preliminary to specific regulatory action. 
Liaison is conducted to promote uni- 
formity of actions and enforcement of 
law in the public interest. 

(c) It is the policy of the Commission 
not to institute proceedings in matters 
such as the labeling or branding of com- 
modities where the subject matter of the 
questioned portion of the labeling or 
branding used is, by specific legislation, 
made a direct responsibility of another 
Federal agency. 

(d) In proceedings involving false ad- 
vertisements of food, drugs, cosmetics, 
and devices as defined in section 15 of 
the Federal Trade Commission Act, ac- 
count is taken of the labeling require- 
ments of the Food and Drug Administra- 
tion in any corrective action applied to 
the advertising. In the case of adver- 
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tisements of food, drugs, cosmetics, or 
devices which are false because of failure 
to reveal facts material with respect to 
the consequences which may result from 
the use of the commodity, it is the policy 
of the Commission to proceed only when 
the resulting dangers may be serious or 
the public health may be impaired, and 
in such cases to require that appropriate 
disclosure of the facts be made in the 
advertising. 


SUBPART M—PUBLIC AND CONFIDENTIAL 
INFORMATION 


$1.131 Requests. (a) All written re- 
quests for information should be ad- 
dressed to the Commission at its prin- 
cipal office. 

(b) Where the request is for materials 
of which copies are not available and 
photostating or reproduction by other 
means is required, such service will be 
provided upon payment of the costs 
involved. 


$ 1.132 Public information. (a) An- 
nually, subsequent to the end of the fis- 
cal year, the Commission makes a report 
to Congress summarizing its work during 
the year. Such reports are available for 


inspection at the Commission and Gov- 
ernment depositories, and copies thereof 
may be obtained from the Superintend- 
ent of Documents, U. S. Government 
Printing Office, Washington 25, D. C. 
(b) The Commission's rules of prac- 
tice and procedure and a description of 


its organization and policies are pub- 
lished in the FEDERAL REGISTER. Copies 
thereof may be obtained from the Com- 
mission upon request. 

(c) The decisions of the Commission 
in adjudicative proceedings and digests 
of accepted informal agreements to cease 
and desist from unlawful practices are 
published periodically in official reports 
under the title “Federal Trade Commis- 
sion Decisions.” 

(d) Rules issued under the Wool 
Products Labeling Act, the Fur Products 
Labeling Act, and the Flammable Fab- 
rics Act pursuant to Subpart A of Part 2 
of this chapter (§§ 2.1 to 2.8), quantity 
limit rules issued under section 2 (a) of 
the Clayton Act, as amended by the Rob- 
inson-Patman Act, pursuant to Subpart 
B of Part 2 of this chapter (§§ 2.11 to 
2.18), and Trade Practice Conference 
Rules for respective industries, issued 
under Subpart C of Part 2 of this chapter 
($§ 2.21 to 2.32), are published in the 
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FEDERAL REGISTER. Copies thereof may 
be obtained upon request to the Com- 
mission. 

(e) The pleadings, transcript of testi- 
mony, exhibits and all documents re- 
ceived in evidence or made a part of the 
record in adjudicative proceedings, rec- 
ords of hearings in all rule-making 
proceedings and continuing guaranties 
filed under the Wool, Fur and Flam- 
mable Fabrics Acts are available at the 
principal office of the Commission for 
inspection and copying at reasonable 
times. Where copies of such materials 
are desired, § 131 ‘(b) applies. 

(f) After having been received and 
filed, reports of compliance filed under 
$3.26 of this chapter, describing the 
manner and form in which respondents 
allege they have complied with the Com- 
mission’s orders to cease and desist, are 
available at the principal office of the 
Commission for inspection and ccpying 
at reasonable times, unless in the opin- 
ion of the General Counsel they contain 
information of a confidential nature, in 
which case request for release may be 
made to the Commission pursuant to the 
provisions of § 1.134. Where copies are 
desired, § 1.131 (b) applies. 

(g) Additional] information concern- 
ing the activities of the Commission is 
released from time to time through the 
Commission's Office of Information. 


§ 1.133 Confidential information. (a) 
The records and files of the Commission, 
and al] documents, memoranda, corres- 
pondence, exhibits, and information of 
whatever nature, other than the docu- 
mentary matters above described, com- 
ing into the possession or within the 
knowledge of the Commission or any of 
its officers or employees in the discharge 
of their official duties, are confidential, 
and none of such material or informa- 
tion may be disclosed, divulged, or pro- 
duced for inspection or copying except 
under the procedures set forth in § 1.134. 

(b) Under section 10 of the Federal 
Trade Commission Act, any officer or 
employee of the Commission who shall 
make public any information obtained by 
the Commission without its authority, 
unless directed by a court, shall be 
deemed guilty of a misdemeanor, and 
upon conviction thereof, shall be pun- 
ished by a fine not exceeding five thou- 
sand ($5,000) dollars, or by imprison- 
ment not exceeding one year, or by fine 
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and imprisonment, in the discretion of 
the court. 


$ 1.134 Release of confidential infor- 
mation. (a) Upon good cause shown, 
the Commission may by order direct that 
certain records, files, papers, or informa- 
tion be disclosed to a particular appli- 
cant. 

(b) Application by a member of the 
public for such disclosure shall be in 
writing, under oath, setting forth the 
interest of the applicant in the subject 
matter; a description of the specific in- 
formation, files, documents, or other 
material inspection of which is re- 
quested; whether copies are desired; and 
the purpose for which the information 
or material, or copies, will be used if the 
application is granted. Upon receipt of 
such an application the Commission will 
take action thereon, having due regard 
to statutory restrictions, its rules, and 
the public interest. 

(c) In the event that confidential ma- 
terial is desired for inspection, copying, 
or use by some agency of the Federal or a 
State Government, a request therefor 
may be made by the administrative 
head of such agency. Such request 
shall be in writing, and shall describe 
the information or material desired, its 
relevancy to the work and function of 
such agency and, if the production of 
documents or records or the taking of 
copies thereof is asked, the use which 
is intended to be made of them. The 
Commission will consider and act upon 
such requests, having due regard to stat- 
utory restrictions, its rules, and the pub- 
lic interest. 


Part 2—RULEMAKING PROCEDURES 


Subpart A—Wool, Fur and Flammable Fabrics 
Rules 


Authority. 

How initiated. 

Notice. 

Participation by interested parties 
Adoption of rules. 

Publication. 

Effective date. 

Petitions. 


Subpart B—Quantity Limit Rules 


Authority. 

How initiated. 

Petitions. 

Investigation. 

Hearing on proposed quantity limit 
rule. 
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2.16 Promulgation of quantity limit rule 

2.17 Amendment or repeal of quantity limit 
rule 

2.18 Enforcement of quantity limit rule 


Subpart C—Trade Practice Conference Rules 
2.2i Purpose. 
2.22 Content. 
2.23. Application 
224 When authorized 
2.25 Informal discussions with members of 
the Commission's staff. 
2.26 Industry conferences. 
2.27 Public hearing on proposed rules 
Sec 
2.28 Publication of rules 
2.29 Voluntary compliance 
2.30 Violations. 
231 Amendment or repeal of rules 
2.32 Effect on pending proceedings. 


Subpart D—Rules of Practice and Procedural 
Rules 


2.41 Rules of practice and procedural rules 


SUBPART A—WOCL, FUR AND FLAMMABLE 
FABRICS RULES 


$2.1 Authority. Substantive rules 
are authorized under section 6 of the 
Wool Products Labeling Act of 1939 (15 
U. S. C. 68d), section 8 of the Fur Prod- 
ucts Labeling Act (15 U. S. C. 69f), and 
section 5 of the Flammable Fabrics Act 
(15 U.S.C. 1194). These rules have the 
force and effect of law. 


§ 2.2 How initiated. Proceedings are 
initiated by the Commission. 


§23 Notice. General notice of the 
proposed promulgation of a rule shall be 
published in the Feperat REGISTER and 
shall include ‘a) a statement of the 
time, place and nature of public rule- 
making proceedings, (b) reference to the 
authority under which the rule is pro- 
posed, and ‘c) either the terms or sub- 
stance of the proposed rule or a descrip- 
tion of the subjects and issues involved 


§ 2.4 Participation byinterested 
rarties. The Commission affords inter- 
ested persons an opportunity to partici- 
pate in the rulemaking through submis- 
sion of written data, views or arguments 
Oral argument thereon may be granted 
within the discretion of the Commission 


$2.5 Adoption of rules. The Commis- 
sion, after consideration of all relevant 
matter presented, thereupon formulates 
its rules, incorporating in rules adopted 
a concise general statement of their ba- 
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sis and purpose. 


$2.6 Publication. After adoption, 
rules are published in the FEepERAL REc- 
ISTER. Copies may be obtained from the 
Commission. 


$2.7 Effective date. Any rule, or 
amendment, or repeal thereof shall be- 
come effective not less than thirty (30) 
days after the required publication 
thereof in the FepeRAL REGISTER, except 
as otherwise provided by the Commis- 
sion upon good cause found and pub- 
lished with such rule, amendment, or 
repeal, 


$2.8 Petitions. Any interested person 
may petition for the issuance, amend- 
ment or repeal of a rule. Proceedings 
for amendment or repeal shall be the 
same as for the issuance thereof. 


SUBPART B—QUANTITY LIMIT RULES 


$2.11 Authority. Quantity limit rules 
are authorized by section 2 ‘a) of the 
Clayton Act, as amended by the Robin- 
son-Patman Act. These are substantive 
rules having the force and effect of law. 


$2.12 How initiated. Proceedings for 
the establishment of a quantity limit rule 
“are initiated by resolution of the Com- 
mission either upon its own motion or 
pursuant to petition therefor. 


$2.13 Petitions. Any interested party 
may at any time file with the Commis- 
sion in writing a petition for the estab- 
lishment of a quantity limit rule for any 
commodity or class of commodities, or for 
the revision or repeal of a previously es- 
tablished rule. Such petition shall state 
the petitioner’s interest and the facts 
showing the need for the action 
requested. 


$2.14 Investigation. (a) If the Com- 
mission believes that consideration 
should be given to the fixing of quantity 
limits for a particular commodity or Class 
of commodities, it initiates investigation 
In any such investigation the Commis- 
sion may invoke any or all of the com- 
pulsory processes authorized by law. 

‘b) The investigation shali be non- 
public and facts and information so ob- 
tained, such as the names of purchasers, 
the volume of their purchases, prices 
paid, conditions of sale and the details 
of competitive relations shall not be pub- 
lished except in composite form so as not 
to reveal facts as to specific parties. 
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$2.15 Hearing on proposed quantity 
limit rule—‘a) Formulation of proposed 
rule. When, after due consideration of 
the facts and information so obtained, it 
shall appear to the Commission that 
available purchasers in greater quanti- 
ties are so few as to render differentials 
on account thereof unjustly discrimina- 
tory or promotive of monopoly in any 
line of commerce, it shall formulate a 
proposed quantity limit rule. 

(b) Publication of proposed rule. The 
proposed quantity limit rule shall be pub- 
lished in the FEDERAL REGISTER and other- 
wise, to the extent practicable, made 
available to interested parties, and the 
notice thereof shall include the 
following: 

(1) The rule, amended rule, or repeal 
proposed; 

(2) A statement of the purpose to be 
accomplished by the proposed rule, to- 
gether with a reference to the authority 
under which the rule is proposed and 
the ultimate matters of fact in support 
thereof; 

(3) A statement of the time within 
which any interested person may present 
to the Commission in writing, in accord- 
ance with paragraph ‘c) (1) of this 
section, any data, views or argument 
concerning the proposed rule and within 
which time to present, if desired, a re- 
quest for opportunity to be heard orally 
thereon 

(c) Method of presenting views, data 
and argument. 

(1) Written data. Seven copies of 
such written views, data and argument 
shall be submitted to the Commission 
and shall conform to the requirements of 
$ 3.30 of this chapter. 

(2) Oral hearing. Oral hearing may 
be granted within the discretion of the 
Commission. 


$2.16 Promulgation of quantity limit 
rule, After the consideration of the 
results of its investigation or investiga- 
tions and of the data, views and argu- 
ments presented by interested parties, 
the Commission will, if it deems such 
action warranted, promulgate a quantity 
limit rule. Such rule, which may be the 
proposed rule or a modification or re- 
vision thereof, shall fix and establish 
maximum quantities of the particular 
commodity or class of commodities upon 
which differentials on account of quan- 
tity may thereafter be granted. Such 
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quantity limit rule shall be published 
in the FepeRAL REGISTER, together with 
a reference to the authority or author- 
ities therefor, a statement of its basis and 
purpose, and the effective date thereof, 
which shall be not less than thirty (30) 
days after the date of such publication. 


$2.17 Amendment or repeal of quan- 
tity limit rule. The procedure for the 
amendment or repeal of a quantity limit 
rule shall be the same as that for the es- 
tablishment of a new quantity limit rule. 
Any interested party may at any time 
file a petition for the amendment or re- 
peal of a rule. 


$2.18 Enforcement of quantity limit 
rule. Procedure in cases of violations of 
a quantity limit rule shall be in accord- 
ance with the Commission’s applicable 
rules ui practice. 


SUBPART C—-TRADE PRACTICE CONFERENCE 
RULES 


$2.21 Purpose. Trade practice 
rules are in the nature of advisory opin- 
ions for the guidance of businessmen. 
Trade practice conference rules are de- 
signed to eliminate and prevent, on a 
voluntary and industry-wide basis, trade 
practices and methods of competition 
and business behavior in an industry 
which constitute violations of laws ad- 
ministered by the Commission. 


$2.22 Content. Rules promulgated 
for industries are of two classifications, 
namely, Group I and Group II. No 
rules will be promulgated for an indus- 
try which consists solely of those within 
the Group II classification. The Group 
I rules are those which define practices 
which are considered by the Commis- 
sion to be violative of laws administered 
by it. They afford guidance to the in- 
dustry members as to legal requirements. 
The Group II rules are those which re- 
flect the industry’s views and recom- 
mendations as to desirable or undesir- 
able practices. No Group II rule will 
be accepted and promulgated by the 
Commission for an industry when con- 
taining provisions which purport to 
sanction any practice which is contrary 
to law, or which, in the opinion of the 
Commission, may not be in accordance 
with the public interest. 


§ 2.23 Application. Application for a 
trade practice conference may be filed 
with the Commission by any interested 
person, party or group. Such applica- 
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tion shall be in writing and shall be 
signed by the applicant or the duly au- 
thorized representative of the applicant 
or group desiring such conference. The 
following information, to the extent 
known to the applicant, shall be fur- 
nished with such application or in a 
supplement thereto: (a) a brief descrip- 
tion of the industry, trade, or subject to 
be treated: (b) the kind and character 
of the products involved; (c) the size 
or extent and the divisions of the in- 
dustry or trade groups concerned; (d) 
the estimated total annual volume of 
production or sales of the commodities 
involved; (e) list of membership of the 
industry or trade groups concerned in 
the matter; and (f) a brief statement 
of the acts, practices, methods of com- 
petition or other trade practices desired 
to be considered, or drafts of suggested 
trade practice rules. 


$2.24 When authorized. Trade prac- 
tice conference proceedings are author- 
ized by the Commission whenever such 
proceedings appear to the Commission 
to have possibilities (a) of construc- 
tively advancing the best interests of 
industry on sound competitive principles 
in consonance with public policy, or (b) 
of bringing about more adequate or 
equitable observance of laws under 
which the Commission has jurisdiction, 
or (c) of otherwise protecting or ad- 
vancing the public interest. 


§$ 2.25 Informal discussions with 
members of the Commission’s staf. 
Any interested person or group may, 
upon request, be granted opportunity to 
confer in respect to any proposed trade 
practice conference with the Commis- 
sion’s trade practice conference office. 
either prior or subsequent to the filing 
of any such application. They may also 
submit any pertinent data or informa- 
tion which they desire to have con- 
sidered. Such submission shail be made 
during such period of time as the Com- 
mission or its duly authorized official 
may designate. 


§ 2.26 Industry conferences. Due no- 
tice of the time and place of any such 
authorized conference shall be issued 
by the Commission and published in the 
FEDERAL REcISsTeR. A member of the 
Commission or of its staff shall conduct 
the conference pursuant to direction of 
the Commission and in such manner as 
will facilitate the proceeding and afford 
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appropriate consideration of matters 
properly coming before the conference. 
A transcript of the conference proceed- 
ings shall be made, which, together with 
all rules, resolutions, modifications, 
amendments or other matters offered. 
shall be submitted to the Commission 
for its consideration. 


$2.27 Public hearing on proposed 
rules. After the conference, and after 
due consideration has been given to in- 
formation developed at the conference 
or otherwise available, a draft of pro- 
posed rules in appropriate form shall be 
prepared and released by the Commis- 
sion and a public hearing thereon shall 
be scheduled. Notice of the time and 
place of such public hearing shall be 
published in the FepERAL REGISTER and 
copies of the released proposed rules and 
notice shall be mailed to all members 
of the industry of which the Commission 
may have knowledge. At the hearing 
industry members and all other inter- 
ested parties, including consumers, may 
appear and express their views as to the 
rules and may suggest such amendments, 
revisions, and supplementation thereto 
as they may consider to be desirable and 
appropriate. Suggestions and views of 
industry members and interested parties 
as to the proposed rules may also be 
submitted in writing at any time prior 
to the scheduled public hearing. 


$2.28 Publication of rules. When 
final trade practice rules have been ap- 
proved by the Commission, they shall be 
vublished in the Feperat Recister. Said 
rules shall become operative thirty (30) 
day after the date of publication or at 
such other time as may be specified by 
the Commission. Copies of the final 
rules shall be made available at the office 
of the Commission. Under the procedure 
of the Commission a copy of the trade 
practice rules is sent to each member of 
the industry whose name and address is 
available. 


$2.29 Voluntary compliance. The 
entire procedure is aimed at voluntary 
cbservance. To encourage this, the 
Commission circulates to industry mem- 
bers with the rules an acceptance form 
providing opportunity to each member 
to signify his intention to observe the 
rules in the conduct of his business. 


$2.30 Violations. Complaints as to 
the use, by any person, corporation or 
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other organization, of any act, practice 
or method inhibited by the rules may be 
made to the Commission by any person 
having information thereof. Such com- 
plaints will receive the attention of the 
Commission and appropriate action will 
be taken to effect such correction as is 
warranted. In addition, the Commis- 
sion may on its own motion take such 
steps to stop violations of the rules as 
may be proper under the circumstances. 

ormal complaint proceedings involving 
practices which are violative of trade 
practice rules charge violation of the 
statutory provision on which the rules 
are premised, and do not charge viola- 
tion of the trade practice rule. 


$2.31 Amendment or repeal of rules. 
Any interested person, party or group 
may petition for the amendment or re- 
peal of a rule. The application shall be 
in writing, signed by the applicant or his 
duly authorized representative, and shal! 
set forth the reasons for the requested 
action. When an amendment of trade 
practice rules for an industry is re- 
quested, the Commission may, at its dis- 
cretion, direct that only a conference or 
hearing be held in lieu of the industry 
conference and heaying on proposed 
rules provided for in the initial estab- 
lishment of trade practice rules for in- 
dustries. The Commission may initiate 
proceedings for amendment or repeal of 
trade practice rules for industries on its 
own motion. 


§ 2.32 Effect on pending proceedings— 
(a) Prior to complaint. Upon the pro- 
mulgation of trade practice conference 
rules for an industry an examination 
will be made of all charges of law viola- 
tions by members of that industry then 
pending before the Commission which 
have not reached the formal stage 
through the issuance of complaint. In 
those instances in which the pending 
charges are adequately covered by the 
trade practice conference rules, and 
which are not excluded by the policy set 
forth in § 1.51 of this chapter, the Com- 
mission will consider the advisability of 
closing the matters. In such instances 


consideration will be given to whether or 
not a proposed respondent has sub- 
scribed to the trade practice conference 
rules for his industry, to whether or not 
there is adequate reason to believe that 
he is in fact complying with such rules 
and will continue to do so, and to 
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whether or not the public interest re- 
quires any further proceedings. 

(b) After complaint. Upon the pro- 
mulgation of trade practice conference 
rules for an industry, formal complaints 
which have not then been adjudicated 
and in which the charges are adequately 
covered by such rules, and which are not 
excluded by the policy set forth in § 1.51 
of this chapter, may be made the subject 
of a motion to suspend submitted pur- 
suant to the provisions of § 3.8 of this 
chapter. In ruling upon such motions, 
consideration will be given to factors 
similar to those outlined in paragraph 
(a) of this section with respect to in- 
formal matters. 


SUBPART D——-RULES OF PRACTICE AND 
PROCEDURAL RULES 


$2.4. Rules of practice and proce- 
dural rules. Rules of practice and pro- 
cedural rules are formulated by the 
Commission with the help and advice of 
its Committee on Administrative Pro- 
cedure and Rules and other advisory 
groups or parties. Any interested per- 
son, party or group may petition for the 
issuance, amendment, or repeal of any 
rule. Rules of practice and procedural 
rules are published in the Feperat Rec- 
ISTER. 


Part 3—RULES OF PRACTICE FOR ADJUDI- 
CATIVE PROCEEDINGS 


Subpart A—Scope of Rules; Nature of 
Adjudicative Proceedings 


Scope of the rules in this part. 
Nature of adjudicative proceedings. 


Subpart B—Commencement of Proceeding; Serv- 
ice by Commission; Service by Other Parties; 
Time 

33 Commencement of proceeding. 

3.4 Service. 

3.5 Time. 


Subpart C—Complaint, Answer, Default, and 
Motions; Amendments and Supplemental 
Pleadings; Pre-Hearing Procedure; Voluntary 
Intervention and Amicus Curiae 


Complaint. 

Answer; default. 

Motions. 

Amendments and supplemental plead- 
ings. 

Pre-hearing conferences. 

Voluntary intervention and amicus 
curiae. 
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Subpart D—Depositions; Admissions; Evidence 


3.12 Depositions. 
3.13 Admissions as to facts and documents. 
3.14 Evidence. 


Subpart E—Hearings 


Presiding officials. 

Hearings; transcripts. 

Subpoenas 

Witnesses and fees. 

Proposed findings, conclusions, and 
order. 

Interlocutory appeals. 


Subpart F—Decision and Order 


Initial decision. 
3.22 Appeal from initial decision. 
3.23 Oral argument before Commission. 
3.24 Decision on appeal or review. 
3.25 Consent order. 


Subpart G—Miscellaneous 
Sec. 
3.26 Report of compliance. 
3.27 Reopening of proceedings. 
3.28 Ex parte consultation. 
3.29 Appearances. 


_ 3.30 Requirements as to form and filing of 


documents. 


SUBPART A—-SCOPE OF RULES; NATURE OF 
ADJUDICATIVE PROCEEDINGS 


$3.1 Scope of the rules in this part. 
The rules in this part govern procedure 
in adjudicative proceedings before the 
Federal Trade Commission. 


§3.2 Nature of Adjudicative proceed- 
ings. Adjudicative proceedings are those 
conducted by virtue of any one or more 
of the following: Sections 5 and 12 of the 
Federal Trade Commission Act (15 
U. 8. C. 45 and 52), sections 2, 3, 7, 8, and 
11 of the Clayton Act (15 U.S. C. 13, 14, 
18, 19, and 21), section 4 (a) of the Oleo- 
margarine Act (15 U. S. C. 55 (a) (2)), 
section 4 of the Export Trade Act (15 
U. S. C. 64), sections 3, 5, 6, and 9 of the 
Wool Products Labeling Act (15 U. S. C. 
68a, 68c, 68d, and 68g), sections 3, 6, 8, 
and 10 of the Pur Products Labeling Act 
(15 U. S. C. 69a, 69d, $9f, and 69h), sec- 
tions 3, 5, and 8 of the Flammable Fabrics 
Act (15 U.S. C. 1192, 1194, and 1197), and 
do not include other administrative pro- 
ceedings such as investigational hearings 
held prior to the commencement of 
formal proceedings or to inquire into the 
manner and extent of compliance with 
outstanding orders, trade practice con- 
ferences, proceedings for fixing quantity 
limits under section 2 (a) of the Clayton 
Act (15 U. S. C. 13 (a)), investigations 
under section 5 of the Export Trade Act 
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(15 U. S. C. 65), proceedings under sec- 
tion 8 of the Wool Products Labeling Act 
(15 U. S. C. 68 (f)), under section 9 of 
the Flammable Fabrics Act (15 U. S. C. 
1198), or other proceedings. 


SUBPART B—COMMENCEMENT OF PROCEEDING; 
SERVICE BY COMMISSION; SERVICE BY OTHER 
PARTIES; TIME 


$3.3 Commencement of proceeding. 
An adjudicative proceeding is com- 
menced by the issuance and service of 
a complaint by the Commission. 


$3.4 Service—(a) By the Commis- 
sion. (1) Service of complaints, orders 
and other processes of the Commission 
may be effected as follows: 

(i) By registered mail. A copy of the 
document shall be addressed to the per- 
son, partnership, corporation or unin- 
corporated association to be served at 
his or its principal office or place of busi- 
ness, registered, and mailed; or 

(ii) By delivery to an individual. A 
copy thereof may be delivered to the 
person to be served, or to a member of 
the partnership to be served, or to the 
president, secretary, or other executive 
officer or a director of the corporation 
or unincorporated association to be 
served; or 

(iii) By delivery to an address. A 
copy thereof may be left at the principal 
office or place of business of the person, 
partnership, corporation or unincorpo- 
rated association to be served. When 
the proceeding is under the Federal 
Trade Commission Act, service may also 
he effected at the residence of the person 
or of a member of the partnership or 
of an executive officer or director of the 
corporation or unincorporated associa- 
tion to be served. 

(2) Documents other than com- 
plaints, orders and other processes of the 
Commission, the service of which starts 
the running of prescribed periods of 
time provided or allowed by any of the 
rules in this part or by any order of the 
Commission or a hearing examiner for 
the performance of some act or the oc- 
currence of some event or development, 
shall be served in the same manner as 
complaints, orders and other processes 
of the Commission. 

(3) All other documents may be 
similarly served, or they may be served 
by ordinary first-class mail. 


(b) By other parties. Service of 
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documents by parties other tnan the 
Commission shall be by delivering 
copies thereof as follows: Upon the 
Commission, by personal] delivery or de- 
livery by first-class mail to the office of 
the Secretary of the Commission; upon 
any other party, by delivery to the 
party. If the party is an individual or 
partnership, delivery shall be to such 
individual or a member of the partner- 
ship; if a corporation or unincorporated 
association, to an officer or agent au- 
thorized to accept service of process 
therefor. Delivery to a party other 
than the Commission means handing to 
the individual, partner, officer,-or agent; 
leaving at his office with a person in 
charge thereof, or, if there is no one in 
charge or if the office is closed or if he 
has no Office, leaving at his dwelling 
house or usual place of abode with some 
person of suitable age and discretion 
then residing therein; or sending by 
mail. 

(c) Proof of service. (1) When serv- 
ice is by mail, registered or ordinary first- 
class, it is complete upon delivery of the 
document by the post office. 

(2) When a party has appeared in a 
proceeding by a partner, officer, or attor- 
ney, service upon such partner, officer, or 
attorney of any document other than a 
complaint, order or other process of the 
Commission shall be deemed service 
upon the party. 

(3) The return post office receipt for 
a document registered and mailed, or 
the verified return or certificate by the 
person serving the document by personal 
delivery or ordinary mail, setting forth 
the manner of said service, shall be proof 
of the service of the document. 


§ 3.5 Time—(a) Computation. Com- 
putation of any period of time prescribed 
or allowed by these rules, by order of 
the Commission or a hearing examiner, 
or by any applicable statute, shall begin 
with the first business day following that 
on which the act, event or development 
initiating such period of time shall have 
occurred. When the last day of the 
period so computed is a Saturday, Sun- 
day, or national holiday, or other day 
on which the office of the Commission is 
closed, the period shall run until the end 
of the next following business day. 
When such period of time, with the in- 
tervening Saturdays, Sundays and na- 
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tional holidays counted, is less than 
seven days, each of the Saturdays, Sun- 
days and such holidays shall be excluded 
from the computation. When such pe- 
riod of time, with the intervening Sat- 
urdays, Sundays and national holidays 
counted, exceeds seven days, each of the 
Saturdays, Sundays, and such holidays 
shall be included in the computation. 

(b) Extensions. For good cause 
shown, the hearing examiner may, in 
any proceeding before him, extend any 
time limit prescribed or allowed by these 
rules or by order of the Commission 
or the hearing examiner, except those 
governing submission of initial decisions 
and interlocutory appeals. Except as 
otherwise provided by law, the Commis- 
sion, for good cause shown, may extend 
any time limit prescribed by these 
rules or by order of the Commission or 
a hearing examiner; however, in a pro- 
ceeding pending before a hearing exam- 
iner, the application shall first be made 
to him. Applications for extensions of 
time shall be made by motion. 


SUBPART C-——-COMPLAINT, ANSWER, DEFAULT, 
AND MOTIONS; AMENDMENTS AND SUPPLE- 
MENTAL PLEADINGS; PRE-HEARING PROCE- 
DURE; VCLUNTARY INTERVENTION AND 
AMICUS CURIAE 


$3.6 Complaint. The Commission’s 
complaint shall contain the following: 

(a) Recital of the legal authority and 
jurisdiction for institution of the pro- 
ceeding, with specific designation of the 
statutory provisions alleged to have been 
violated; 

(b) A clear and concise factual state- 
ment sufficient to inform each respond- 
ent with reasonable definiteness of the 
type of acts or practices alleged to be 
in violation of the law; 

(c) Notice of the time and place for 
hearing, the time to be at least forty-five 
days after service of the complaint. 


$3.7 Answer; default—‘a) Answer. 
A respondent shall have thirty days 
after service of the complaint within 
which to serve an answer thereto. It 
shall conform to the following: 

(1) Contesting allegations of com- 
plaint. Such answer shall contain: 

(i) A concise statement of the facts 
constituting the ground of defense; 

(ii) Specific admission, denial, or ex- 
planation of each fact alleged in the 
complaint or, if the respondent is with- 
out knowledge thereof, a statement to 
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that effect. 

(2) Admitting allegations of com- 
plaint. If the respondent elects not to 
contest the allegations of fact set forth 
in the complaint, the answer shall con- 
sist of a statement that respondent ad- 
mits all material allegations to be true. 
Such an answer shall constitute a waiver 
of hearing as to facts so alleged, and 
an initial decision containing appropri- 
ate findings and conclusions and an ap- 
propriate order disposing of the proceed- 
ing shall be issued by the hearing exam- 
iner. In such answer, the respondent 
may, however, reserve the right to sub- 
mit proposed findings and conclusions 
and the right to appeal under § 3.22. 

(b) Default. Failure of the respond- 
ent to serve answer within the time 
above provided and failure to appear at 
the time and place fixed for hearing 
shall be deemed to authorize the hear- 
ing examiner, without further notice to 
respondent, to find the facts to be as 
alleged in the complaint, to conduct a 
hearing to determine the form of order, 
and, thereafter, to enter an initial de- 
cision containing such findings and 
order. 

$3.8 Motions—(a) Presentation and 
disposition. During the time a proceed- 
ing is before a hearing examiner, all 
motions therein, except as provided in 
§$ 3.15 (f) shall be addressed to and ruled 
upon by him, and, if in writing, shall 
be filed with the Secretary of the Com- 
mission. All motions addressed to the 
Commission shall be in writing and shall 
be filed with the Secretary of the 
Commission. 

(b) Content: All written motions 
shall state the particular order, ruling, 
or action desired and the grounds 
therefor. 

(c) Answers. Within ten days after 
service of any written motion, or within 
such longer or shorter time as may be 
designated by the hearing examiner or 
the Commission, the opposing party 
shall answer or be taken to have con- 
sented to the granting of the relief asked 
for in the motion. The moving party 
shall have no right to reply, except as 
permitted by the hearing examiner or 
the Commission. 

(d) Motions for extensions. As a 
matter of discretion, the hearing ex- 
aminer or the Commission may waive 
the requirements of this section as to 
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motions for extensions of time, and may 
rule upon such requests ez parte. 


$3.9 Amendments and supplemental 
pleadings—‘a) Amendments—‘1) By 
leave. If and whenever determination 
of a controversy on the merits will be 
facilitated thereby, the hearing examiner 
may, upon such conditiohs as are neces- 
sary to avoid prejudicing the public in- 
terest and the rights of the parties, 
allow appropriate amendments to plead- 
ings; provided, however, that an applica- 
tion for amendment of a complaint may 
be allowed only if the amendment is 
reasonably within the scope of the pro- 
ceeding initiated by the original com- 
plaint. 

(2) Conformance to evidence. When 
issues not raised by the pleadings, but 
reasonably within the scope of the pro- 
ceeding initiated by the original com- 
plaint, are tried oy express or implied 
consent of the parties, they shall be 
treated in all respects as if they had been 
raised in the pleadings; and such amend- 
ments of the pleadings as may be neces- 
sary to make them conform to the 
evidence and to raise such issues shall be 
allowed at any time. 

(b’ Supplemental pleadings. The 
hearing examiner may, upon reasonable 
notice and such terms as are just, permit 
service of a supplemental pleading set- 
ting forth transactions, occurrences, or 
events which have happened since the 
date of the pleading sought to be sup- 
plemented and which are relevant to 
any of the issues involved. 


§3.10 Pre-hearing conferences. (a) 
The hearing examiner may, at his dis- 
cretion, direct counsel for all parties to 
meet with him for a conference to 
consider : 

(1) Simplification of the issues; 

(2) Necessity or desirability of amend- 
ments to pleadings, subject, however, to 
the provisions of $3.9 (a) (1); 

(3) Stipulations, admissions of fact 
and of contents and authenticity of 
documents: 

(4) Limitation of the number of ex- 
pert witnesses; and 

(5) Such other matters as may aid in 
the disposition of the proceeding. 

(b) Pre-hearing conferences, in the 
discretion of the hearing examiner, may 
be stenographically reported as pro- 
vided in § 3.16 (f), but shall not be public 
unless all parties so agree. The record 
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shall show the matters disposed of by 
agreement in such pre-trial conference. 
The subsequent course of the proceed- 
ing shall be controlled by such action. 


$3.11 Voluntary intervention and 
amicus curiae. Any individual, partner- 
ship, unincorporated association, or cor- 
poration desiring to intervene in an 
adjudicative proceeding shall make an 
appropriate written application setting 
forth the basis therefor. The hearing 
examiner or the Commission may by or- 
der permit intervention to such extent 
and upon such terms as are provided by 
law or as otherwise shall be deemed 
proper; however, in a proceeding pend- 
ing before a hearing examiner, the ap- 
plication shall first be made to him. 
The opportunity may likewise be afforded 
of filing an appropriate brief as amicus 
curiae. 


SUBPART D—DEPOSITIONS; ADMISSIONS; 
EVIDENCE 


$3.12 Depositions—(a) When, how 
and by whom taken. Good cause being 
shown, the testimony of any witness may 
be taken by deposition in any proceeding, 
whether at issue or not. Depositions 
may be taken orally or upon written in- 
terrogatories before any person desig- 
nated by the Commission or the hearing 
examiner and having power to admin- 
ister oaths. 

(b) Application. Any party desiring 
to take the deposition of a witness shall 
make application in writing to the hear- 
ing examiner, setting forth the reasons 
why such deposition should be taken; 
the time when, the place where, and the 
name and post office address of the 
person before whom the deposition is to 
be taken; the name and post office ad- 
dress of each witness; and the subject 
matter concerning which each witness 
is expected to testify. 

(c) Notice. Such notice as the hear- 
ing examiner shal] order shall be given 
cf the takinz of a deposition, but this 
shall not be less than five days’ written 
notice of the takinz of a deposition 
within the United States, and not less 
than fifteen days’ written notice when 
the deposition is to be taken elsewhere. 

(d) Taking and reception in evidence. 
Each witness testifying upon deposition 
shall be duly sworn, and the adverse 
party shall have the right to cross- 
examine. The questions propounded 
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and the answers thereto, together wiin 
all objections made, shall be reduced to 
writing and, in the presence of the offi- 
cer before whom the deposition is taken, 
read to the witness, subscribed by him, 
and certified in the usual form by the 
officer. Thereafter, the officer shall for- 
ward the deposition, with three copies 
thereof, in an envelope under seal, en- 
dorsed with the title of the proceeding, 
to the hearing examiner, and, subject 
to such objections to the questions and 
answers as were noted at the time of 
taking the deposition or as would be 
valid were the witness personally present 
and testifying, such deposition may be 
read in evidence by the party taking it 
as against any party who was present 
or represented at the taking of the depo- 
sition or who had due notice thereof. 


$3.13 Admissions as to facts and 
documents. (a) At any time after 
answer has been filed, any party may 
serve upon any other party a written re- 
quest for the admission of the genuine- 
ness of any relevant documents described 
in the request or the admission of the 
truth of any relevant matters of fact set 
forth in such documents. Copies of the 
documents shall be delivered with the 
request unless copies have already been 
furnished. 

(b) Each requested admission shall be 
deemed made unless, within a period 
designated by the hearing examiner, not 
less than ten days after service thereof, 
or within such further time as the hear- 
ing examiner may allow, the party so 
served serves upon the party making the 
request either (1) a sworn statement 
denying specifically the relevant matters 
of which an admission is requested or 
setting forth in detail the reasons why 
he can neither truthfully admit nor deny 
them, or (2) written objections on the 
ground that some or all of the matters 
involved are privileged or irrelevant or 
that the request is otherwise improper 
in whole or in part, together with copy 
of a request to the hearing examiner for 
a hearing on the objections at the earliest 
practicable time. Answers on matters to 
which such objections are made may be 
deferred until the objections are deter- 
mined, but if written objections are made 
to only a part of a request, the remainder 
of the request shall be answered within 
the period designated. 

(c) Admissions obtained pursuant to 
this procedure may be used in evidence 
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to the same extent and subject to the 
same objections as other admissions. 


$3.14 Evidence—(a) Burden of proof. 
Counsel supporting the complaint shall 
have the burden of proof, but the pro- 
ponent of any factual proposition shall 
be required to sustain the burden of 
proof with reference thereto. 

(b) Admissibility. Relevant, material, 
and reliable evidence shall be admitted. 
Irrelevant, immaterial, unreliable, and 
unduly repetitious evidence shall be ex- 
cluded. Immaterial or irrelevant parts 
of an admissible document shall be seg- 
regated and excluded so far as practi- 
cable. 

(c) Official notice of facts. When any 
decision of a hearing examiner or of the 
Commission rests, in whole or in part, 
upon the taking of official notice of a 
material fact not appearing in evidence 
of record, opportunity to disprove such 
noticed fact shall be granted any party 
making timely motion therefor. 

(d) Objections. Objections to evi- 
dence shall timely and briefly state the 
grounds relied upon, but the transcript 
shall not include argument or debate 
thereon except as ordered by the presid- 
ing official. Rulings on all objections 
shall appear in the record. 

(e) Exceptions. Formal exception to 
an adverse ruling is not required to pre- 
serve the right to appeal. 


SUBPART E—-HEARINGS 


§3.15 Presiding officials—‘(a) Who 
presides. All hearings in adjudicative 
proceedings shall be presided over by a 
duly qualified hearing examiner or by the 
Commission or one or more members of 
the Commission sitting as hearing ex- 
aminer; and the term “hearing exam- 
iner’” as used in this part means and 
applies to such members when so sitting. 

(b) How assigned. The presiding 
hearing examiner shall be designated by 
the Director of Hearing Examiners, who 
Shall notify the parties of the hearing 
examiner designated. 

(c) Powers and duties. Hearing ex- 
aminers shall have the duty to conduct 
fair and impartial hearings and to main- 
tain order. They shall have all powers 
necessary to that end, including the 
following: 

(1) To administer oaths and affirma- 
tions; 

(2) To issue subpoenas; 

(3) To rule upon offers of proof and 
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receive evidence; 

(4) To take or cause depositions to be 
taken and to determine their scope; 

(5) To regulate the course of the hear- 
ings and the conduct of the parties and 
their counsel therein; 

(6) To hold conferences for settle- 
ment, simplification of the issues, or any 
other proper purpose; 

(7) To consider and rule upon, as 
justice may require, all procedural and 
other motions appropriate in an adver- 
Sary proceeding, including motions to 
open defaults; 

(8) To make and file initial decisions; 

(9) To certify questions to the Com- 
mission for its determination; and 

(10) To take any action authorized by 
these Rules or in conformance with the 
provisions of the Administrative Proce- 
dure Act (5 U. S. C. 1001 to 1011). 

(d) Substitution of hearing ezam- 
iner. In the event of substitution of a 
new hearing examiner for the one orig- 
inally designated, any motion predicated 
upon such substitution shall be made 
within twenty days thereafter. 

(e) Interference. In the performance 
of their adjudicative functions, hearing 
examiners shall not be responsible to, 
nor subject to the supervision or direc- 
tion of, any officer, employee, or agent 
engaged in the performance of inves- 
tigative or prosecuting functions for the 
Commission, and all directions by the 
Commission to hearing examiners con- 
cerning any adjudicative proceeding 
shall appear in and be made a part of 
the record. 

(f) Disqualification of hearing eram- 
iners. (1) When a hearing examiner 
deems himself disqualified to preside in 
a particular proceeding, he shall with- 
draw therefrom by notice on the record 
and shall notify the Director of Hearing 
Examiners of such withdrawal. 

(2) Whenever any party shall deem 
the hearing examiner for any reason to 
be disqualified to preside, or to continue 
to preside, in a particular proceeding, 
that party shall file with the Commis- 
sion a motion to disqualify and remove 
such hearing examiner, such motion to 
be supported by affidavits setting forth 
the alleged grounds for disqualification. 
Copy of such motion shall be served by 
the Commission on the hearing exam- 
iner whose removal is therein sought, 
who shall have ten days from such serv- 
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ice within which to reply thereto. If 
the hearing examiner does not disqualify 
himself within ten days, then the Com- 
mission shall promptly determine the 
validity of the grounds alleged, either 
directly or on the report of another hear- 
ing examiner appointed to conduct a 
hearing for that purpose. 


$3.16 Hearings; transcripts—(a) 
Public hearings. All hearings in adjudi- 
cative proceedings shal] be public unless 
otherwise ordered by the Commission 

(b) Rights of parties. Every party, 
except intervenors, shall have the right 
of due notice, cross-examination, pres- 
entation of evidence, objection, motion, 
argument, and all other fundamental! 
rights; also the several rights of appeal 
provided for in the rules in this part 

(c) Adverse witnesses. An adverse 
party, or an officer, agent, or employee 
thereof, and any witness who appears to 
be hostile, unwilling, or evasive may be 
interrogated by leading questions and 
may also be contradicted and impeached 
by the party calling him. 

(ad) Expedition. The taking of evi- 
dence and subsequent proceedings shall 
proceed with all reasonable expedition. 

(e) Notice. Not less than ten days’ 
notice of the time and place of any in- 
definitely postponed hearing shall be 
given, and in setting such hearings due 
regard shall be had for the convenience 
and necessity of all parties, witnesses, 
and counsel. 

(f) Transcripts. Hearings shall be 
stenographically reported and _ tran- 
scribed by the official reporter of the 
Commission under the supervision of the 
hearing examiner, and the original 
transcript shall be a part of the record 
and the sole official transcript. Copies 
of transcripts are available to respond- 
ents and te the public from the reporter 
at rates not to exceed the maximum rates 
fixed by contract between the Commis- 
sion and the reporter. 

(g) Corrections of the _ transcript. 
Corrections of the official transcript may 
be made only when they involve errors 
affecting substance and then only in the 
manner herein provided: Corrections or- 
dered by the hearing examiner or agreed 
to in a written stipulation signed by al! 
counsel and approved by the hearing ex- 
aminer shall be included in the record, 
and such stipulations, except to the ex- 
tent they are capricious or without sub- 
stance, shall be approved by the hearing 
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examiner. Corrections shall not be or- 
dered by the hearing examiner except 
upon notice and opportunity for the 
hearing of objections. Corrections so 
ordered or approved shall be incorpo- 
rated in the record as an appendix and 
when so incorporated the Secretary of 
the Commission shall make or cause to 
be made the necessary physical correc- 
tions in the official transcript so that it 
will incorporate the changes agreed upon 
or ordered. In making such physical 
corrections, there shall be no substitu- 
tion of pages, but, to the extent practi- 
cable, such corrections shall be made by 
running a line through the matter to be 
changed, but without obliteration, and 
writing the matter as changed immedi- 
ately above. Where the correction con- 
sists of an insertion, it shall be added, by 
rider or interlineation, as near as may be 
to the text which is intended to precede 
and follow it. 


§3.17 Subpoenas—(a) Subpoenas ad 
testificandum. Application for issuance 
of a subpoena requiring a witness to ap- 
pear and testify before a designated 
hearing examiner at a specified place 
and time may be made to the hearing 
examiner, or to the Commission. 

(b) Subpoenas duces tecum. Apnli- 
cation for issuance of a subpoena requir- 
ing a witness to appear before a desig- 
nated hearing examiner at a specified 
time and place and produce specified 
documents shall be made in writing to 
the hearing examiner or to the Commis- 
sion, and shall specify as exactly as pos- 
sible the documents to be produced, 
showing their general relevancy and rea- 
sonable scope. Any motion to limit or 
quash such subpoena shall be filed 
within ten days after date of service 
of the subpoena. 

(c) Service. A subpoena shall be 
served as provided in § 3.4 (a). 

(d) Appeal. An appeal may be taken 
to the Commission within ten days from 
the denial of any motion to issue, limit 
or quash any subpoena. 


$3.18 Witnesses and fees. (a) Wit- 
nesses at formal hearings shall be ex- 
amined orally. Witnesses shall be paid 
the same fees and mileage as are paid 
witnesses in the courts of the United 
States. 

(b) Witnesses whose depositions are 
taken, and the persons taking such depo- 
sitions, shall severally be entitled to the 
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same fees as are paid for like services in 
the courts of the United States. 

(c) Witness fees and mileage, and fees 
for depositions, shall be paid by the party 
at whose instance witnesses appear. 


$3.19 Proposed findings, conclusions, 
and order. At the close of the reception 
of evidence in an adjudicative proceed- 
ing, or within a reasonable time there- 
after fixed by the hearing examiner, any 
party may file with the Secretary for 
consideration of the hearing examiner 
proposed findings of fact, conclusions of 
law, and order, together with reasons 
therefor. Such proposals shall be in 
writing, shall be served upon all parties, 
and shall contain adequate references to 
the record and authorities relied on. 
Upon request by any party, oral argu- 
ment thereon may be allowed, and such 
argument shall be included in the official 
transcript. The official transcript shall 
show the hearing examiner’s ruling on 
each proposed finding and conclusion, 
except when his order disposing of the 
proceeding otherwise unmistakably in- 
forms the parties of the action taken by 
him thereon. 


$3.20 Interlocutory Appeals. (a) 
Except as provided in §§3.17 (d), 3.25 
(e) and 3.29 (e), interlocutory appeals 
from rulings of a héaring examiner dur- 
ing the time a proceeding is pending be- 
fore him shall not be entertained by the 
Commission except as provided in para- 
graph (b) of this section. 

(b) (1) Interlocutory appeals shall 
be in the form of a brief which shall set 
out the grounds of the appeal and the 
necessity for immediate decision. The 
brief must be filed within ten days after 
notice of the adverse ruling complained 
of. Answer thereto may be filed within 
ten days after service of such appeal. 

(2) The Commission, or such one or 
more of its members as it shall desig- 
nate, shall consider the appeal forth- 
with, and may grant the appeal on find- 
ing that such ruling involves substantial 
rights and will materially affect the final 
decision and that a determination of its 
correctness before the conclusion of the 
trial would better serve the interests of 
justice. Such an appeal shall not op- 
erate to suspend the hearings unless 
otherwise ordered by the hearing ex- 
aminer or by the Commission. 

(c) No error in a ruling of a hearing 
examiner is waived by failure to take 
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an interlocutory appeal. On appeal 
from the initial decision, any such ruling 
may be assigned as error where such 
ruling is shown to have substantially 
affected the rights of the complaining 
party. 


SUBPART F—-DECISION AND ORDER 


$3.21 Initial decision—(a) When 
filed and when effective. Within thirty 
days after the date of the order closing 
a proceeding before the hearing exam- 
iner or after the date of submission of 
an agreement containing a consent cease 
and desist order which is accepted, the 
hearing examiner shall make and file 
an initial decision which shall become 
the decision of the Commission thirty 
days after service thereof upon the par- 
ties unless prior thereto (1) an appeal 
is perfected under § 3.22; (2) the Com- 
mission by order stays the effective date 
of the decision; or (3) the Commission 
issues an order placing the case on its 
own docket for review; provided, how- 
ever, that the failure of an appellant 
to file an appeal brief within the time 
prescribed in § 3.22 (d), shall extend 
for ten days the period within which 
the Commission may place the’ case 
on its own docket for review. A 
copy of the initial decision in an adjudi- 
cative proceeding shall be served upon 
each counsel or other representative who 
has appeared pursuant to § 3.29. 

(b) Content. An initial decision shall 
include a statement of (1) findings and 
conclusions, with the reasons or basis 
therefor, upon all the material issues of 
fact, law, or discretion presented on the 
record, (except when waived under § 
3.25 and (2) an appropriate order, 
Initial decisions (other than those 
issued under § 3.25) shall be based 
upon a consideration of the whole record 
and supported by reliable, probative, 
and substantial evidence. . 

(c) By whom made. The initial deci- 
sion in an adjudicative proceeding shall 
be made and filed by the hearing exam- 
iner who presided therein, except when 
he shall have become unavailable to the 
Commission. 

id) Reopening: termination of hear- 
ing examiner's jurisdiction. (1) At any 
time prior to the filing of his initial de- 
cision, a hearing examiner may reopen 
the proceeding for the reception of fur- 
ther evidence. 

(2) Except for the correction of cler- 
ical errors, the jurisdiction of the hear- 
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ing examiner is terminated upon tic 
filing of his initial decision, unless and 
until the proceeding is remanded to him 
by the Commission. 


$3.22 Appeal from initial decision— 
(a) Who may appeal: notice of inten- 
tion. Any party to a proceeding may 
appeal an initial decision to the Com- 
mission. The party, however, shall file 
a notice of intention to appeal with the 
Commission within ten days after serv- 
ice upon him of the initial decision. 

(b) Content of appeal brief. (1) The 
appeal shall be in the form of a brief and 
shall contain, in the order indicated be- 
low, the following: 

(i) A table of contents, with page ref- 
erences, and a table of the cases ‘alpha- 
betically arranged), text books, statutes, 
and other material cited, with page ref- 
erences thereto; 

(ii) A concise statement of the case; 

(iii) A list of the questions involved 
and to be argued; and 

(iv) An argument presenting clearly 
the points of fact and law relied upon tn 
support of the position taken on each 
question, with specific page references to 
the transcript and the legal or other 
material relied upon. 

(2) Material not included in the ap- 
peal may not be presented to the Com- 
mission in oral argument or otherwise. 

(c) Content of answering brief. The 
answering brief shall also contain a ta- 
ble of contents, with page references, 
and a table of the cases (alphabetically 
arranged), text books, statutes, and 
other material cited, with page refer- 
ences thereto. It shall be limited to the 
questions raised in the appeal brief and 
shall present clearly the points of fact 
and law relied upon in support of the 
position taken on each question, with 
specific page references to the transcript 
and legal or other material relied upon. 

(d) Time for filing. The appeal brief 
shall be filed within thirtydays after the 
service of the initial decision upon the 
party appealing, and the answering brief 
shall be filed within thirty days after 
service of the appeal brief. No further 
brief may be filed except by leave of the 
Commission. 

(e) Length of briefs. No brief in ex- 
cess of sixty pages shall be filed without 
leave of the Commission. 


$3.23 Oral argument before Commis- 
sion. Oral argument in a proceeding be- 
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fore the Commission on appeal or review 
may be granted on written application 
therefor made at the time of filing the 
appeal brief or the reply brief. Oral 
arguments before the Commission shall 
be reported stenographically unless 
otherwise ordered by the Commission. 


§ 3.24 Decision on appeal or review. 
(a) Upon appeal from or review of an 
initial decision, the Commission shall 
consider such parts of the record as are 
cited or as may be necessary to resolve 
the issues presented; and in addition 
shall, to the extent necessary or desira- 
ble, exercise all the powers which it could 
have exercised if it had made the initial 
decision. 

(b) In rendering its decision, the Com- 
mission shall adopt, modify, or set aside 
the findings, conclusions and order con- 
tained in the initial decision, and shall 
include in the decision a statement of 
the reasons or bases for its action. 


$3.25 Consent order—(a) Negotia- 
tion. At any time after the issuance of 
complaint and prior to the commence- 
ment of presentation of evidence any 
party respondent, or thereafter all such 
parties when joined by counsel support- 
ing the complaint, may move to defer 
the reception of evidence for a reasona- 
ble time to permit negotiation of an 
agreement containing a consent cease 
and desist order disposing of the whole 
or any part of the proceeding. The al- 
lowance of such deferment, and the 
duration thereof, shall be in the discre- 
tion of the hearing examiner, after con- 
sidering the nature of the proceeding, 
the requirements of the public interest, 
the representations of all parties and 
the probability of an agreement being 
reached which will result in a just dis- 
position of all or a part of the issues 
involved. 

(b) Content. Every agreement con- 
taining a consent cease and desist order 
disposing of the proceeding shall include 
also an admission by all respondent 
parties thereto of jurisdictional facts, 
a provision that the complaint may be 
used in construing the terms of the or- 
der; that the said order shall have the 
same force and effect as if entered after 
a full hearing and that the said agree- 
ment shall not beccme a part of the 
Official record of the proceeding unless 
and until it becomes a part of the de- 
cision of the Commission; a waiver of the 


requirement that the decision must con- 
tain a statement of findings of fact and 
conclusion of law; and a waiver of fur- 
ther procedural steps before the hearing 
examiner and the Commission, and pro- 
vision that the order may be altered, 
modified, or set aside in the manner 
provided by statute for other orders. 
The agreement shall also contain a 
waiver by the respondents of any right 
to challenge or contest the validity of 
the order entered in accordance with the 
agreement, and may contain a state- 
ment that the signing of said agreement 
is for settlement purposes only and does 
not constitute an admission by respond- 
ents that they have violated the law as 
alleged in the complaint. 

(c) Submission. On or before the 
expiration of the time granted for nego- 
tiations, the parties or their counsel 
may: 

(1) Submit the proposed agreement to 
the hearing examiner for his consider- 
ation; 

(2) Request a conference before the 
hearing examiner for the discussion and 
consideration of such a proposed agree- 
ment; or 

(3) Inform the hearing examiner that 
agreement cannot be reached. 

(d) Disposition. In the event an 
agreement containing a consent cease 
and desist order is submitted within the 
time allowed therefor, the hearing ex- 
aminer within thirty days thereafter 
shall either accept such agreement by 
issuing an initial decision based thereon 
in accordance with the requirements of 
§ 3.21, or reject it by issuing a notice of 
rejection. If the proposed agreement 
is rejected and no appeal is filed under 
the provisions of paragraph (e) of this 
section, hearings shall proceed in regu- 
lar course. 

(e) Appeal from rejection of agree- 
ment. Within ten days after receipt of 
notification of the rejection by the hear- 
ing examiner of such agreement, counsel 
for all parties to such agreement, includ- 
ing counsel in support of the complaint, 
may file a joint appeal to the Commis- 
sion from the hearing examiner’s action. 
In due course, the Commission will con- 
sider such appeal and either accept the 
proposal and dispose of the proceeding 
on the basis thereof or reject it and re- 
mand the proceeding to the hearing ex- 
aminer for adjudication in regular 
course. 
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(f) Matters off the record. When an 
agreement containing a consent order is 
rejected by the hearing examiner and 
not appealed, or is rejected by the Com- 
mission, the agreement and ali nego- 
tiations and papers relating thereto shall 
not be part of the official record of the 
proceeding. An initial decision of a 
hearing examiner based upon an agree- 
ment containing a consent cease and 
desist order shall not become a part of 
the official record of the proceeding and 
shall not be published unless and until 
it becomes the official decision of the 
Commission under § 3.21 or § 3.24. 


SUBPART G—MISCELLANEOUS 


$3.26 Report of compliance. In every 
proceeding in which the Commission has 
issued an order to cease and desist, each 
respondent named in such order shall 
file with the Commission, within sixty 
days after service thereof, a report in 
writing, signed by the respondent, set- 
ting forth in detail the manner and form 
of his compliance with the order, and 
shall thereafter file with the Commis- 
sion such further signed, written reports 
of compliance as it may require. Re- 
ports of compliance shall be under oath 
if so requested. Where the order pro- 
hibits the use of a false advertisement of 
a food, drug, device, or cosmetic, which 
may be injurious to health because of 
results from its use under the conditions 
prescribed in the advertisement, or under 
such conditions as are customary or 
usual, or if the use of such advertisement 
is with intent to defraud or mislead, an 
interim report stating whether and how 
respondents intend to comply shall be 
filed within ten days after service of 
the order. Where court review of an 
order of the Commission is pending, re- 
spondent shall file only such reports of 
compliance as the court may require. 
Thereafter, the time for filing report of 
compliance shall begin to run de novo 
from the final judicial determination. 


§3.27 Reopening of proceedings. (a) 
In any case where an order to cease and 
desist has been issued by the Commis- 
sion it may, upon notice to the parties, 
modify or set aside, in whole or in part, 
its report of findings as to the facts or 
order in such manner as it may deem 
proper at any time prior to expiration 
of the time allowed for filing a petition 
for review or prior to the filing of the 
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transcript of record in the proceeding 
in a United States Court of Appeals pur- 
suant to a petition for review or for en- 
forcement of such order. 

(b) In any case where an order to 
cease and desist issued by the Commis- 
sion has become final by reason of court 
affirmance or expiration of the statutory 
period for court review without a peti- 
tion for such review having been filed, 
the Commission may at any time after 
reasonable notice and opportunity for 
hearing as to whether changed condi- 
tions of fact or of law or the public in- 
terest so require, reopen and alter, 
modify or set aside in whole or in part 
its report of findings as to the facts or 
order therein whenever in the opinion of 
the Commission such action is required 
by said changed conditions or by the 
public interest. 

(c) After an order dismissing a com- 
plaint has been issued, the Commission 
may, upon reasonable notice to the par- 
ties and opportunity for a hearing as to 
whether said proceeding should be re- 
opened, issue an order reopening such 
proceeding whenever, in the opinion of 
the Commission, changed conditions of 
fact or of law or the public interest so 
require. 


§ 3.28 Ex parte consultation. No offi- 
cial, employee, or agent engaged in the 
performance of investigative or prose- 
cuting functions for the Commission and 
no party respondent or his agent or 
counsel in any adjudicative proceeding 
shall, in that or a factually related pro- 
ceeding, participate or advise ez parte 
in any decision of the hearing examiner 
or of the Commission therein. 


§3.29 Appearances—(a) Qualifica- 
tions. (1) Members of the bar of a Fed- 
eral Court, or the highest court of any 
State or Territory of the United States, 
may practice before the Commission. 

(2) Any individual or member of a 
partnership named respondent in any 
proceeding before the Commission may 
appear on behalf of himself or of such 
partnership upon adequate identifica- 
tion. A respondent corporation or asso- 
ciation may be represented by a bona 
fide officer thereof upon a showing of 
adequate authorization. 

(b) Restrictions as to former em- 
ployees. No former member or employee 
of this Commission shall appear as at- 
torney or counsel in any adjudicative 
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proceeding, the files of which came to 
the personal attention of such former 
member or employee during his employ- 
ment on or by the Commission, and on 
which he performed any work of signifi- 
cant importance. 

(c) Notice of appearance. Any attor- 
ney desiring to appear before the Com- 
mission or a hearing examiner thereof, 
on behalf of a respondent in a particular 
proceeding, shall file with the Secretary 
of the Commission a written notice of 
such appearance, which shall contain a 
statement of such attorney's eligibility 
as provided in this rule. No other ap- 
plication shall be required for admission 
to practice, and no register of attorneys 
shall be maintained. 

id’ Standards of conduct. All coun- 
se] practicing before the Commission 
shall c_nform to the standards of ethical 
conduct reyuired of practitioners in the 
Courts of the United States and by the 
Bars of which they are members. 

‘e) Suspension or disbarment of at- 
torneys. (1) The hearing examiner 
shall have the authority, for good cause 
stated on the record, to suspend or bar, 
from participation in a particular pro- 
ceeding, any attorney who shall refuse 
to comply with his directions, or who 
shall be guilty of disorderly conduct or 
contemptuous language in the course 
of such proceeding. Any attorney so 
suspended or barred shall have the right, 
within fifteen (15) days thereafter, to 
appeal to the Commission from such ac- 
tion of the hearing examiner, where- 
upon the Commission will review the 
action of the hearing examiner and take 
such action as it deems warranted by 
the circumstances. 

(2) The Commission, for good cause 
shown, may issue an order requiring any 
alleged offender to show cause why he 
should not be suspended or disbarred 
from practice before the Commission. 
Such alleged offender shall be granted 
due opportunity to be heard in his own 
defense. Thereafter, if warranted by 
the facts, the Commission shall issue 
against such offender an order of rep- 
rimand, suspension or disbarment. 


$3.30 Requirements as to form and 
filing of documents other than corre- 
spondence—(a) Filing; title. All docu- 
ments to be filed in an adjudicative pro- 
ceeding shall clearly show the title and 
docket number thereof and shall be filed 
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with the Secretary of the Commission. 

(b) Form. (1) Documents other than 
briefs before the Commission must be 
printed, typed, or otherwise neatly proc- 
essed in not less than ten (10) point 
type, adequately leaded, on good un- 
glazed paper, not less than eight (8) 
inches nor more than eight and one- 
half (8'>) inches by not less than ten 
(10) inches nor more than ten and one- 
half (10'2) inches with a one and one- 
half (14%) inch margin on the left and 
a one (1) inch margin on the right, 
bound on the left side. 

(2) Typed documents shall be double 
spaced. 

(3) Briefs before the Commission 
must be printed on good unzlazed paper, 
seven (7) inches by ten (10) inches. 
The type shall be not less than ten (10) 
point, adequately leaded. Citations and 
quotations shall be not less than ten (10) 
point, single leaded, and footnotes shall 
be not less than eight (8) point, single 
leaded. Typed page shall be not more 
than four and three quarters (4%) 
inches wide by eight (8) inches deep, 
with an inside margin of one (1) inch. 

(c) Signature. (1) The originals of 
all documents shall be signed by an at- 
torney of record for the party, or, in 
the case of respondents not represented 
by counsel, by the respondent himself, 
or by a partner if a partnership, or by 
an officer of respondent if it is a cor- 
poration or an unincorporated associa- 
tion. One copy of a printed or processed 
document shall be signed as the original. 
Signature by an attorney-at-law asso- 
ciated with and duly authorized by an 
attorney of record will constitute com- 
pliance with this rule. 

(2) Signing a document constitutes a 
representation by the signer that he has 
read it, that to the best of his knowledge, 
information, and belief the statements 
made in it are true, and that it is not 
interposed for delay. If a document is 
not signed or is signed with intent to 
defeat the purpose of this rule, it may be 
stricken as sham and false and the pro- 
ceeding may go forward as though the 
document had not been filed. 

(d) Number of copies. Twenty copies 
shall be filed of a notice of intention to 
appeal and of all briefs; ten copies of all 
other documents shall be filed. 
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FEDERAL TRADE COMMISSION ACT 


Public No. 203 - 63d Congress, as amended by Public - No. 447 - 
75th Congress, as amended by Public - No. 459 - 81st Congress 1/ 


H. R. 15613 and S. 1077 


An Act To create a Federal Trade Commission, to define its powers and duties, and for 
other purposes. 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That a commission is hereby created and established, 
to be known as the Federal Trade Commission (hereinafter referred to as the commis- 
sion), which shall be composed of five commissioners, who shall be appointed by the 
President, by and with the advice and consent of the Senate. Not more than three of the 
commissioners shall be members of the same political party. The first commissioners 
appointed shall continue in office for terms of three, four, five, six, and seven years, 
respectively, from the date of the taking effect of this Act, the term of each to be desig- 
nate. by the President, but their successors shall be appointed for terms of seven years, 
except that any person chosen to fill a vacancy shall be appointed only for the unexpired 
term of the commissioner whom he shall succeed: ovided, however, That upon the 
expiration of his term of office a Commissioner shall continue to serve until his suc- 
cessor Shall have been appointed and shall have qualified. The commission shall choose 
a chairman from its own membership.2/ No commissioner shall engage in any other 
business, vocation, or employment. Any commissioner may be removed by the President 
for inefficiency. neglect of duty, or malfeasance in office. A vacancy in the commission 
shall not impair the right of the remaining commissioners to exercise all the powers of 
the commission. 

The commission shall have an official seal, which shall be judicially noticed. 

Sec. 2. That each commissioner shall receive a salary of $10,000 a year, payable in 
the same manner as the salaries of the judges of the courts of the United States.3/ The 
commission shall appoint a secretary, who shall receive a salary of $5,000 a year,4/ 
payable in like manner, and it shall have authority to employ and fix the compensation of 
such attorneys, special experts, examiners, clerks and other employees as it may from 
time to time find necessary for the proper performance of its duties and as may be from 
time to time appropriated for by Congress.5/ 

With the exception of the secretary, a clerk to each commissioner, the attorneys, and 
such special experts and examiners as the commission may from time to time find nec- 
essary for the conduct of its work, all employees of the commission shall be a part of the 


1/The Act is published as also amended by Public No, 706, 75th Congress and by Public No, 542, 82d 
Congress (see footnote 7), and as further amended, as above noted, by Public No. 459, 81st Congress, 
Ch. 61, 2d Session, H. R, 2023 (An Act to regulate oleomargarine, etc.), approved March 16, 1950, and 
effective July 1, 1950 (see footnotes 9, 12, and 13), 

2/Under the provisions of Section 3 of Reorganization Plan No, 8 of 1950, effective May 24, 1950 (as 
published in the Federal Register for May 25, 1950, at page 3175) the functions of the Commission with 
respect to choosing a chairman from among the membership of the Commission was transferred to the 
President, Under said plan, prepared by the President and transmitted to the Senate and House on 
March 13, 1950, pursuant to the provisions of the Reorganization Act of 1949, approved June 20, 1949, 
there were also transferred to the Chairman of the Commission, subject to certain limitations, ‘the 
executive and administrative functions of the Commission, including functions of the Commission with 
respect to (1) the appointment and supervision of personnel employed under the Commission, (2) the 
distribution of business among such personnel and among administrative units of the Commission, and 
(3) the use and expenditure of funds,” 

3/Section 5 of Public No. 359, 81st Congress, Ch. 695, First Session, H. R. 1689 (An Act to increase 
rates of compensation of the heads and the assistant heads of executive departments and independent 
agencies), approved Oct. 15, 1949, fixes the salaries of the Commissioners at $15,000 a year. 

4/The salary of the Secretary is controlled by the provisions of the Classification Act of 1923, ap- 
proved March 4, 1923, 42 Stat. 1488, as amended, which likewise generally controls the compensation 
of the employees. 

5/See preceding footnote. 





4 
i 
, 
i 
is 
i 


i Nee ae 


ANTITRUST AND MONOPOLY PROBLEMS 2399 


classified civil service, and shall enter the service under such rules and regulations as 
may be prescribed by the commission and by the Civil Service Commission. 

All of the expenses of the commission, including all necessary expenses for trans- 
portation incurred by the commissioners or by their employees under their orders, in 
making any investigation, or upon official business in any other places than in the city of 
Washington, shall be allowed and paid on the presentation of itemized vouchers therefor 
approved by the commission, 

Until otherwise provided by law, the commission may rent suitable offices for its use. 

The Auditor for the State and Other Departments shall receive and examine all 
accounts of expenditures of the commission.6/ 

Sec. 3. That upon the organization of the commission and election of its chairman, 
the Bureau of Corporations and the offices of Commissioner and Deputy Commissioner 
of Corporations shall cease to exist; and all pending investigations and proceedings of 
the Bureau of Corporations shall be continued by the commission. 

All clerks and employees of the said bureau shall be transferred to and become 
clerks and employees of the commission at their present grades and salaries. All 
records, papers, and property of the said bureau shall become records, papers, and 
property of the commission, and all unexpended funds and appropriations for the use and 
maintenance of the said bureau, including any allotment already made to it by the Secre- 
tary of Commerce from the contingent appropriation for the Department of Commerce 
for the fiscal year nineteen hundred and fifteen, or from the departmental printing fund 
for the fiscal year nineteen hundred and fifteen, shall become funds and appropriations 
available to be expended by the commission in the exercise of the powers, authority, and 
duties conferred on it by this Act. 

The principal office of the commission shall be in the city of Washington, but it may 
meet and exercise all its powers at any other place. The Commission may, by one or 
more of its members, or by such examiners as it may designate, prosecute any inquiry 
necessary to its duties in any part of the United States. 

Sec. 4. The words defined in this section shall have the following meaning when found 
in this Act, to wit: 

“Commerce” means commerce among the several States or with foreign nations, or 
in any Territory of the United States or in the District of Columbia, or between any such 
Territory and another, or between any such Territory and any States or foreign nation, 
or between the District of Columbia and any State or Territory or foreign nation. 

“Corporation”’ shall be deemed to include any company, trust, so-called Massachu- 
setts trust, or association, incorporated or unincorporated, which is organized to carry 
on business for its own profit or that of its members, and has shares of capital or capital 
stock or certificates of interest, and any company, trust, so-called Massachusetts trust, 
or association, incorporated or unincorporated, without shares of capital or capital stock 
or certificates of interest, except partnerships, which is organized to carry on business 
for its own profit or that of its members. ; 

‘Documentary evidence’’ includes all documents, papers, correspendence, books of 
account, and financial and corporate records. 

‘Acts to regulate commerce”’ means the Act entitled “‘An Act to regulate com- 
merce,” approved February 14, 1887, and all Acts amendatory thereof and supplemen- 
tary thereto and the Communications Act of 1934 and all Acts amendatory thereof and 
supplementary thereto. 

“antitrust Acts,’’ means the Act entitled “‘An Act to protect trade and commerce 
against unlawful restraints and monopolies,’’ approved July 2, 1890; also sections 73 to 
77, inclusive, of an Act entitled ‘‘An Act to reduce taxation, to provide revenue for the 
Government, and for other purposes,”’ approved August 27, 1894; also the Act entitled 
‘An Act to amend sections 73 and 76 of the Act of August 27, 1894, entitled ‘An Act to 
reduce taxation, to provide revenue for the Government, and for other purposes,’”’ 


67Auditing of accounts was made a duty of the General Accounting Office by the Act of June 10, 1921, 


42 Stat. 24, 
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approved February 12, 1913; and also the Act entitled ‘‘An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other purposes,” approved 
October 15, 1914. 

Sec. 5. (a) (1) Unfair methods of competition in commerce, and unfair or deceptive 
acts or practices in commerce, are hereby declared unlawful. 

(2) Nothing contained in this Act or in any of the Antitrust Acts shall render unlawful 
any contracts or agreements prescribing minimum or stipulated prices, or requiring a 
vendee to enter into contracts or agreements prescribing minimum or stipulated prices, 
for the resale of a commodity which bears, or the label or container of which bears, the 
trade-mark, brand, or name of the producer or distributor of such commodity and which 
is in free and open competition with commodities of the same general class produced or 
distributed by others, when contracts or agreements of that description are lawful as 
applied to intrastate transactions under any statute, law, or public policy now or here- 
after in effect in any State, Territory, or the District of Columbia in which such resale 
is to be made, or to which the commodity is to be transported for such resale. 

(3) Nothing contained in this Act or in any of the Antitrust Acts shall render unlaw- 
ful the exercise or the enforcement of any right or right of action created by any statute, 
law, or public policy now or hereafter in effect in any State, Territory, or the District 
of Columbia, which in substance provides that willfully and knowingly advertising, offer - 
ing for sale, or selling any commodity at less than the price or prices prescribed in such 
contracts or agreements whether the person so advertising, offering for sale, or selling 
is or is not a party to such a contract or agreement, is unfair competition and is action- 
able at the suit of any person damaged thereby. 

(4) Neither the making of contracts or agreements as described in paragraph (2) of 
this subsection, nor the exercise or enforcement of any right or right of action as de- 
scribed in paragraph (3) of this subsection shall constitute an unlawful burden or re- 
straint upon, or interference with, commerce. 

(5) Nothing contained in paragraph (2) of this subsection shall make lawful con- 
tracts or agreements providing for the tstablishment or maintenance of minimum or 
stipulated resale prices on any commodity referred to in paragraph (2) of this subsection, 
between manufacturers, or between producers, or between wholesalers, or between 
brokers, or between factors, or between retailers, or between persons, firms, or corpo- 
rations in competition with each other. 

(6) The Commission is hereby empowered and directed to prevent persons, partner- 
ships, or corporations, except banks, common carriers subject to the Acts to regulate 
commerce, air carriers, and foreign air carriers subject to the Civil Aeronautics Act of 
1938, and persons, partnerships, or corporations subject to the Packers and Stockyards 
Act, 1921, except as provided in section 406 (b) of said Act, from using unfair methods of 
competition in commerce and unfair or deceptive acts or practices in commerce.7/ 

(b) Whenever the Commission shall have reason to believe that any such person, 
partnership, or corporation has been or is using any unfair method of competition or 
unfair or deceptive act or practice in commerce, and if it shall appear to the Commis- 
sion that a proceeding by it in respect thereof would be to the interest of the public, it 
shall issue and serve upon such person, partnership, or corporation a complaint stating 
its charges in that respect and containing a notice of a hearing upon a day and at a place 
therein fixed at least thirty days after the service of said complaint. The person, part- 
nership, or corporation so complained of shall have the right to appear at the place and 
time so fixed and show cause why an order should not be entered by the Commission re- 
quiring such person, partnership, or corporation to cease and desist from the violation 
of the law so charged in said complaint. Any person, partnership or corporation may 


d Cong., Ch, » approved July 14, 
Act), amended Sec. "5(a) of this Act, by adding in lieu thereof Sec, 5 (a) (1) through (6), as above set out. 
Theretofore, by subsection (f) of Section 1107 of the “Civil Aeronautics Act of 1938,’’ approved June 
23, 1938, Public No, 706, 75th Congress, Ch. 601, 3d Sess., S. 3845, 52 Stat. 1028, the language of 
former Sec. 5 (a) was amended by inserting immediately following the words ‘to ‘regulate commerce,” 
the words “‘air carriers and foreign air carriers subject to the Civil Aeronautics Act of 1938,”’ as 
above set out in Sec. 5 (a) (6). 
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make application, and upon good cause shown may be allowed by the Commission to inter- 
vene and appear in said proceeding by counsel or in person. The testimony in any such 
proceeding shall be reduced to writing and filed in the office of the Commission. If upon 
such hearing the Commission shall be of the opinion that the method of competition or the 
act or practice in question is prohibited by this Act, it shall make a report in writing in 
which it shall state its findings as to the facts and shall issue and cause to be served on 
such person, partnership, or corporation an order requiring such person, partnership, or 
corporation to cease and desist from using such method of competition or such act or 
practice. Until the expiration of the time allowed for filing a petition for review, if no 
such petition has been duly filed within such time, or, if a petition for review has been 
filed within such time then until the transcript of the record in the proceeding has been 
filed in a circuit court of appeals of the United States, as hereinafter provided, the Com- 
mission may at any time, upon such notice and in such manner as it shall deem proper, 
modify or set aside, in whole or in part, any report or any order made or issued by it 
under this section. After the expiration of the time allowed for filing a petition for re- 
view, if no such petition has gen duly filed within such time, the Commission may at any 
time, after notice and opportunity for hearing, reopen and alter, modify, or set aside, in 
whole or in part, any report or order made or issued by it under this section, whenever 
in the opinion of the Commission conditions of fact or of law have so changed as to re- 
quire such action or if the public interest shall so require: Provided, however, That the 
said person, partnership, or corporation may, within sixty days after service upon him or 
it of said report or order entered after such a reopening, obtain a review thereof in the 
appropriate circuit court of appeals of the United States, in the manner provided in sub- 
section (c) of this section. 

(c) Any person, partnership, or corporation required by an order of the Commission 
to cease and desist from using any method of competition or act or practice may obtain a 
review of such order in the circuit court of appeals of the United States, within any circuit 
where the method of competition or the act or practice in question was used or where 
such person, partnership, or corporation resides or carries on business, by filing in the 
court, within sixty days 8/ from the date of the service of such order, a written petition 
praying that the order of the Commission be set aside, A copy of such petition shall be 
forthwith served upon the Commission, and thereupon the Commission forthwith shall 
certify and file in the court a transcript of the entire record in the proceeding, including 
all the evidence taken and the report and order of the Commission. Upon such filing of 
the petition and transcript the court shall have jurisdiction of the proceeding and of the 
question determined therein, and shall have power to make and enter upon the pleadings, 
evidence, and proceedings set forth in such transcript a decree affirming, modifying, or 
setting aside the order of the Commission, and enforcing the same to the extent that such 
order is affirmed, and to issue such writs as are ancillary to its jurisdiction or are nec- 
essary in its judgment to prevent injury to the public or to competitors pendente lite. 
The findings of the Commission as to the facts, if supported by evidence, shall be con- 
clusive. To the extent that the order of the Commission is affirmed, the court shall 
thereupon issue its own order commanding obedience to the terms of such order of the 
Commission. If either party shall apply to the court for leave to adduce additional evi- 
dence, and shall show to the satisfaction of the court that such additional evidence is 
material and that there were reasonable grounds for the failure to adduce such evidence 
in the proceeding before the Commission, the court may order such additional evidence to 
be taken before the Commission and td be adduced upon the hearing in such manner and 
upon such terms and conditions as to the court may seem proper, The Commission may 
modify its findings as to the facts, or make new findings, by reason of the additional evi- 
dence so taken, and it shall file such modified or new findings, which, if supported by 


8/Section 5 (a) of the amending Act of 1938 provides: 

Sec. 5. (a) In case of an order by the Federal Trade Commission to cease and desist, served on or 
before the date of the enactment of this Act, the sixty-day period referred to in section 5 (c) of the 
Federal Trade Commission Act, as amended by this Act, shall begin on the date of the enactment of 
this Act. 
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evidence, shall be conclusive, and its recommendation, if any, for the modification or 
setting aside of its original order, with the return of such additional evidence. The judg- 
ment and decree of the court shall be final, except that the same shall be subject to 
review by the Supreme Court upon certiorari, as provided in section 240 of the Judicial 
Code. 

(d) The jurisdiction of the circuit court of appeals of the United States to affirm, 
enforce, modify, or set aside orders of the Commission shall be exclusive. 

(e) Such proceedings in the circuit court of appeals shall be given precedence over 
other cases pending therein, and shall be in every way expedited. No order of the Com- 
mission or judgment of court to enforce the same shall in anywise relieve or absolve any 
person, partnership, or corporation from any liability under the Antitrust Acts. 

(f) Complaints, orders, and other processes of the Commission under this section 
may be served by anyone duly authorized by the Commission, either (a) by delivering a 
copy thereof to the person to be served, or to a member of the partnership to be served, 
or the president, secretary, or other executive officer or a director of the corporation 
to be served; or (b) by leaving a copy thereof at the residen@ or principal office or place 
of business of such person, partnership, or corporation; or (c) by registering and mailing 
a copy thereof addressed to such person, partnership, or corporation at his or its resi- 
dence or principal office or place of business. The verified return by the person so serv- 
ing said complaint, order, or other process setting forth the manner of said service shall 
be proof of the same, and the return post office receipt for said complaint, order, or 
other process registered and mailed as aforesaid shall be proof of the service of the 
same. 

(g) An order of the Commission to cease and desist shall become final - 

(1) Upon the expiration of the time allowed for filing a petition for review, if no 
such petition has been duly filed within such time; but the Commission may thereafter 
modify or set aside its order to the extent provided in the last sentence of subsection 
(b); or 

(2) Upon the expiration of the time allowed for filing a petition for certiorari, if 
the order of the Commission has been affirmed, or the petition for review dismissed 
by the circuit court of appeals, and no petition for certiorari has been duly filed; or 

(3) Upon the denial of a petition for certiorari, if the order of the Commission 
has been affirmed or the petition for review dismissed by the circuit court of appeals; 
or 

(4) Upon the expiration of thirty days from the date of issuance of the mandate of 
the Supreme Court, if such Court directs that the order of the Commission be af- 
firmed or the petition for review dismissed. 

(h) If the Supreme Court directs that the order of the Commission be modified or set 
aside, the order of the Commission rendered in accordance with the mandate of the Su- 
preme Court shall become final upon the expiration of thirty days from the time it was 
rendered, unless within such thirty days either party has instituted proceedings to have 
such order corrected to accord with the mandate, in which event the order of the Com- 
mission shall become final when so corrected. 

(i) If the order of the Commission is modified or set aside by the circuit court of 
appeals, and if (1) the time allowed for filing a petition for certiorari has expired and 
no such petition has been duly filed, or (2) the petition for certiorari has been denied, or 
(3) the decision of the court has been affirmed by the Supreme Court, then the order of 
the Commission rendered in accordance with the mandate of the circuit court of appeals 
shall become final on the expiration of thirty days from the time such order of the Com- 
mission was rendered, unless within such thirty days either party has instituted proceed- 
ings to have such order corrected so that it will accord with the mandate, in which event 
the order of the Commission shall become final when so corrected. 

(j) If the Supreme Court orders a rehearing; or if the case is remanded by the circuit 
court of appeals to the Commission for a rehearing, and if (1) the time allowed for filing 
a petition for certiorari has expired, and no such petition has been duly filed, or (2) the 
petition for certiorari has been denied, or (3) the decision of the court has been affirmed 
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by the Supreme Court, then the order of the Commission rendered upon such rehearing 
shall become final in the same manner as though no prior order of the Commission had 
been rendered. 

(k) As used in this section the term “‘mandate,” in case a mandate has been re- 
called prior to the expiration of thirty days from the date of issuance thereof, means the 
final mandate. 

(1) Any person, partnership, or corporation who violates an order of the Commission 
to cease and desist after it has become final, and while such order is in effect, shall 
forfeit and pay to the United States a civil penalty of not more than $5,000 for each vio- 
lation, which shall accrue to the United States and may be recovered in a civil action 


-brought by the United States. Each separate violation of such an order shall be a sepa- 


rate offense, except that in the case of a violation through continuing failure or neglect 
to obey a final order of the Commission each day of continuance of such failure or 
neglect shall be deemed a separate offense.9/ 

Sec. 6. That the commission shall also have power 10/ - 

(a) To gather and compile information concerning, and to investigate from time to 
time the organization, business, conduct, practices, and management of any corporation 
engaged in commerce, excepting banks and common carriers subject to the Act to regu- 
late commerce, and its relation to other corporations and to individuals, associations, 
and partnerships, 

(b) To require, by general or special orders, corporations engaged in commerce, 
excepting banks, and common carriers subject to the Act to regulate commerce, or any 
class of them, or any of them, respectively, to file with the commission in such form as 
the commission may prescribe annual or special, or both annual and special, reports or 
answers in writing to specific questions, furnishing to the commission such information 
as it may require as to the organization, business, conduct, practices, management, and 
relation to other corporations, partnerships, and individuals of the respective corpora- 
tions filing such reports or answers in writing. Such reports and answers shall be made 
under oath, or otherwise, as the commission may prescribe, and shall be filed with the 
commission within such reasonable period as the gommission may prescribe, unless 
additional time be granted in any case by the commission. 

(c) Whenever a final decree has been entered against any defendant corporation in 
any suit brought by the United States to prevent and restrain any violation of the antitrust 
Acts, to make investigation, upon its own initiative, of the manner in which the decree has 
been or is being carried out, and upon the application of the Attorney General it shall be 
its duty to make such investigation. It shall transmit to the Attorney General a report 
embodying its findings and recommendations as a result of any such investigation, and 
the report shall be made public in the discretion of the commission. 

(d) Upon the direction of the President or either House of Congress to investigate and 
report the facts relating to any alleged violations of the antitrust Acts by any corporation. 

(e) Upon the application of the Attorney General to investigate and make recommen- 
dations for the readjustment of the business of any corporation alleged to be violating the 
antitrust Acts in order that the corporation may thereafter maintain its organization, 
management, and conduct of business in accordance with law. 

(f) To make public from time to time such portions of the information obtained by it 
hereunder, except trade secrets and names of customers, as it shall deem expedient in the 
public interest; and to make annual and special reports to the Congress and to submit 
therewith recommendations for additional legislation; and to provide for the publication 


S/feresaing sentence added by subsection (c) of Sec. 4, Public No. 459, 81st Congress, (See footnote 
1, 
10/Public, No. 78, 73d Cong., approved June 16, 1933, making appropriations for the fiscal year ending 
June 30, 1934, for the ‘‘Executive Office and sundry independent executive bureaus, boards, commis- 
sions,” ete., made the appropriation for the Commission contingent upon the provision (48 Stat. 291; 15 
U.S.C.A., sec. 46a) that “hereafter no new investigations shall be initiated by the Commission as the 
result of a legislative resolution, except the same be a concurrent resolution of the two Houses of 
Congress.”’ j 





2404 ANTITRUST AND MONOPOLY PROBLEMS 


of its reports and decisions in such form and manner as may be best adapted for public 
infor mation and use. 

(g) From time to time to classify corporations and to make rules and regulations for 
the purpose of carrying out the provisions of this Act. 

(h) To investigate, from time to time, trade conditions in and with foreign countries 
where associations, combinations, or practices of manufacturers, merchants, or traders, 
or other conditions, may affect the foreign trade of the United States, and to report to 
Congress thereon, with such recommendations as it deems advisable. 

Sec. 7. That in any suit in equity brought by or under the direction of the Attorney 
General as provided in the antitrust Acts, the court may, upon the conclusion of the tes- 
timony therein, if it shall be then of opinion that the complainant is entitled to relief, 
refer said suit to the commission, as a master in chancery, to ascertain and report an 
appropriate form of decree therein. The commission shall proceed upon such notice to 
the parties and under such rules of procedure as the court may prescribe, and upon the 
coming in of such report such exceptions may be filed and such proceedings had in rela- 
tion thereto as upon the report of a master in other equity causes, but the court may adopt 
or reject such report, in whole or in part, and enter such decree as the nature of the case 
may in its judgment require. 

Sec. 8. That the several departments and bureaus of the Government when directed 
by the President shall furnish the commission, upon its request, all records, papers, and 
infor mation in their possession relating to any corporation subject to any of the provi- 
sions of this Act, and shall detail from time to time such officials and employees to the 
commission as he may direct. 

Sec. 9, That for the purposes of this Act the commission, or its duly authorized 
agent or agents, shall at all reasonable times have access to, for the purpose of exam- 
ination, and the right to copy any documentary evidence of any corporation being investi- 
gated or proceeded against; and the commission shall have power to require by subpoena 
the attendance and testimony of witnesses and the production of all such documentary 
evidence relating to any matter under investigation. Any member of the commission may 
sign subpoenas, and members and rs of the commission may administer oaths and 
affirmations, examine witnesses, and'Teceive evidence. 

Such attendance of witnesses, and the production of such documentary evidence, may 
be required from any place in the United States, at any designated place of hearing. And 
in case of disobedience to a subpoena the commission may invoke the aid of any court of 
the United States in requiring the attendance and testimony of witnesses and the produc- 
tion of documentary evidence. 

Any of the district courts of the United States within the jurisdiction of which such 
inquiry is carried on may, in case of contumacy or refusal to obey a subpoena issued to 
any corporation or other person, issue an order requiring such corporation or other per- 
son to appear before the commission, or to produce documentary evidence if so ordered, 
or to give evidence touching the matter in question; and any failure to obey such order of 
the court may be punished by such court as a contempt thereof, 

Upon the application of the Attorney General of the United States, at the request of the 
commission, the district courts of the United States shall have jurisdiction to issue writs 
of mandamus commanding any person or corporation to comply with the provisions of this 
Act or any order of the commission made in pursuance thereof. 

The commission may order testimony to be taken by deposition in any proceeding or 
investigation pending under this Act at any stage of such proceeding or investigation. 
Such depositions may be taken before any person designated by the commission and having 
power to administer oaths. Such testimony shall be reduced to writing by the person 
taking the deposition, or under his direction, and shall then be subscribed by the deponent. 
Any person may be compelled to appear and depose and to produce documentary evidence 
in the same manner as witnesses may be compelled to appear and testify and produce 
documentary evidence before the commission as hereinbefore provided. 

Witnesses summoned before the commission shall be paid the same fees and mileage 
that are paid witnesses in the courts of the United States, and witnesses whose depositions 
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are taken, and the persons taking the same shall severally be entitled to the same fees as 
are paid for like services in the courts of the United States. 

No person shall be excused from attending and testifying or from producing documen- 
tary evidence before the commission or in obedience to the subpoena of the commission 
on the ground or for the reason that the testimony or evidence, documentary or otherwise, 
required of him may tend to criminate him or subject him to a penalty or forfeiture. But 
no natural person shall be prosecuted or subjected to any penalty or forfeiture for or on 
account of any transaction, matter, or thing concerning which he may testify, or produce 
evidence, documentary or otherwise, before the commission in obedience to a subpoena 
issued by it: Provided, That no natural person so testifying shall be exempt from prose- 
cution and punishment for perjury committed in so testifying. 

Sec. 10, That any person who shall neglect or refuse to attend and testify, or to 
answer any lawful inquiry, or to produce documentary evidence, if in his power to do so, 
in obedience to the subpoena or lawful requirement of the commission, shall be guilty of 
an offense and upon conviction thereof by a court of competent jurisdiction shall be pun- 
ished by a fine of not less than $1,000 nor more than $5,000, or by imprisonment for not 
more than one year, or by both such fine and imprisonment, 

Any person who shall willfully make, or cause to be made, any false entry or state- 
ment of fact in any report required to be made under this Act, or who shall willfully make, 
or cause to be made, any false entry in any account, record, or memorandum kept by any 
corporation subject to this Act, or who shall willfully neglect or fail to make, or cause to 
be made, full, true, and correct entries in such accounts, records, or memoranda of all 
facts and transactions appertaining to the business of such corporation, or who shall will- 
fully remove out of the jurisdiction of the United States, or willfully mutilate, alter, or by 
any other means falsify any documentary evidence of such corporation, or who shall will- 
fully refuse to submit to the commission or to any of its authorized agents, for the pur- 
pose of inspection and taking copies, any documentary evidence of such corporation in his 
possession or within his control, shall be deemed guilty of an offense against the United 
States, and shall be subject, upon conviction in any court of the United States of competent 
jurisdiction, to a fine of not less than $1,000 nor more than $5,000 or to imprisonment 
for a term of not more than three years, or to both such fine and imprisonment, 

If any corporation required by this Act to file any annual or special report shall fail 
so to do within the time fixed by the commission for filing the same; and such failure 
shall continue for thirty days after notice of such default, the corporation shall forfeit to 
the United States the sum of $100 for each and every day of the continuance of such fail- 
ure which forfeiture shall be payable into the Treasury of the United States, and shall be 
recoverable in a civil suit in the name of the United States brought in the district where 
the corporation has its principal office or in any district in which it shall do business. 

It shall be the duty of the various district attorneys, under the direction of the Attorney 
General of the United States, to prosecute for the recovery of forfeitures. The costs and 
expenses of such prosecution shall be paid out of the appropriation for the expenses of 
the courts of the United States. 

Any officer or employee of the commission who shall make public any information ob- 
tained by the commission without its authority, unless directed by a court, shall be 
deemed guilty of a misdemeanor, and, upon conviction thereof, shall be punished by a fine 
not exceeding $5,000, or by imprisonment not exceeding one year, or by fine and im- 
prisonment, in the discretion of the court. 

Sec. 11. Nothing contained in this Act shall be construed to prevent or interfere with 
the enforcement of the provisions of the antitrust Acts or the Acts to regulate commerce, 
nor shall anything contained in the Act be construed to alter, modify, or repeal the said 
antitrust Acts or the Acts to regulate commerce or any part or parts thereof. 

Sec. 12, (a) It shall be unlawful for any person, partnership, or corporation to dis- 
seminate, or cause to be disseminated, any false advertisement - 

(1) By United States mails, or in commerce by any means, for the purpose of 
inducing, or which is likely to induce, directly or indirectly the purchase of food, 
drugs, devices or cosmetics; or 
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(2) By any means, for the purpose of inducing, or which is likely to induce, di- 


rectly or indirectly, the purchase in commerce of food, drugs, devices, or cosmetics. 


(b) The dissemination or the causing to be disseminated of any false advertisement 
within the provisions of subsection (a) of this section shall be an unfair or deceptive act 
or practice in commerce within the meaning of section 5. 

Sec. 13. (a) Whenever the Commission has reason to believe - 

(1) that any person, partnership, or corporation is engaged in, or is about to en- 
gage in, the dissemination or the causing of the dissemination of any advertisement 
in violation of section 12, and 

(2) that the enjoining thereof pending the issuance of a complaint by the Commis- 
sion under section 5, and until such complaint is dismissed by thé Commission or set 
aside by the court on review, or the order of the Commission to cease and desist 
made thereon has become final within the meaning of section 5, would be to the inter- 
est of the public, 

the Commission by any of its attorneys designated by it for such purpose may bring suit 
in a district court of the United States or in the United States court of any Territory, to 
enjoin the dissemination or the causing of the dissemination of such advertisement. 
Upon proper showing a temporary injunction or restraining order shall be granted with- 
out bond. Any such suit shall be brought in the district in which such person, partner- 
ship, or corporation resides or transacts business. 

(b) Whenever it appears to the satisfaction of the court in the case of a newspaper, 
magazine, periodical, or other publication, published at regular intervals - 

(1) that restraining the dissemination of a false advertisement in any particular 
issue of such publieation would delay the delivery of such issue after the regular 
time therefor, and 

(2) that such delay would be due to the method by which the manufacture and dis- 
tribution of such publication is customarily conducted by the publisher in accordance 
with sound business practice, and not to any method or device adopted for the evasion 
of this section or to prevent or delay the issuance of an injunction or restraining 
order with respect to such false advertisement or any other advertisement, 

the court shall exclude such issue from the operation of the restraining order or injunc- 
tion. 

Sec. 14.11/ (a) Any person, partnership, or corporation who violates any provision 
of section 12 (a) shall, if the use of the commodity advertised may be injurious to health 
because of results from such use under the conditions prescribed in the advertisement 
thereof, or under such conditions as are customary or usual, or if such violation is with 
intent to defraud or mislead, be guilty of a misdemeanor, and upon conviction shall be 
punished by a fine of not more than $5,000 or by imprisonment for not more than six 
months, or by both such fine or imprisonment; except that if the conviction is for a vio- 
lation committed after a first conviction of such person, partnership, or corporation, for 
any violation of such section, punishment shall be by a fine of not more than $10,000 or 
by imprisonment for not more than one year, or by both such fine and imprisonment: 
Provided, That for the purposes of this section meats and meat food products duly in- 
spected, marked, and labeled in accordance with rules and regulations issued under the 
Meat Inspection Act approved March 4, 1907, as amended, shall be conclusively pre- 
sumed not injurious to health at the time the same leave official ‘‘establishments.’’ 

(b) No publisher, radio-broadcast licensee, or agency or medium for the dissemina- 
tion of advertising, except the manufacturer, packer, distributor, or seller of the com- 
modity to which the false advertisement relates, shall be liable under this section by 
reason of the dissemination by him of false advertisement, unless he has refused, on the 
request of the Commission, to furnish the Commission the name and post-office address 
of the manufacturer, packer, distributor, or advertising agency, residing in the United 
States, who caused him to disseminate such advertisement. No advertising agency shall 


11/Section 5 (b) of the amending Act of 1938 provides: 
Sec. 5. (b) Section 14 of the Federal Trade Commission Act, added to such Act by section 4 of this 
Act, shall take effect on the expiration of sixty days after the date of the enactment of this Act. 
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be liable under this section by reason of the causing by it of the dissemination of any 
false advertisement, unless it has refused, on the request of the Commission, to furnish 
the Commission the name and post-office address of the manufacturer, packer, distrib- 
utor, or seller, residing in the United States, who caused it to cause the dissemination 
of such advertisement, 

Sec. 15. For the purposes of sections 12, 13, and 14 - 

(a) (1) The term ‘false advertisement”? means an advertisement, other than label- 
ing, which is misleading in a material respect; and in determining whether any adver- 
tisement is misleading, there shall be taken into account (among other things) not only 
representations made or suggested by statement, word, design, device, sound, or any 
combination thereof, but also the extent to which the advertisement fails to reveal facts 
material in the light of such representations or material with respect to consequences 
which may result from the use of the commodity to which the advertisement relates 
under the conditions prescribed in said advertisement, or under such conditions as are 
customary or usual. No advertisement of a drug shall be deemed to be false if it is dis- 
seminated only to members of the medical profession, contains no false representation 
of a material fact, and includes, or is accompanied in each instance by truthful disclosure 
of, the formula showing quantitatively each ingredient of such drug. 

(2) In the case of oleomargarine or margarine an advertisement shall be deemed 
misleading in a material respect if in such advertisement representations are made or 
suggested by statement, word, grade designation, design, device, symbol, sound, or any 
combination thereof, that such oleomargarine or margarine is a dairy product, except 
that nothing contained herein shall prevent a truthful, accurate, and full statement in any 
such feces ert of all the ingredients contained in such oleomargarine or margar- 
ine.12 

(b) The term ‘food’? means (1) articles used for food or drink for man or other 
animals, (2) chewing gum, and (3) articles used for components of any such article. 

(c) The term ‘‘drug” means (1) articles recognized in the official United States 
Phar macopoeia, official Homoeopathic Pharmacopoeia of the United States, or official 
National Formulary, or any supplement to any of them; and (2) articles intended for use 
in the diagnosis, cure, mitigation, treatment, or prevention of disease in man or other 
animals; and (3) articles (other than food) intended to affect the structure or any function 
of the body of man or other animals; and (4) articles intended for use as a component of 
any article specified in clause (1), (2), or (3); but does not include devices or their com- 
ponents, parts, or accessories. 

(d) The term “device” (except when used in subsection (a) of this section) means 
instruments, apparatus, and contrivances, including their parts and accessories, in- 
tended (1) for use in the diagnosis, cure, mitigation, treatment, or prevention of disease 
in man or other animals; or (2) to affect the structure or any function of the body of man 
or other animals. 

(e) The term ‘‘cosmetic”’ means (1) articles to be rubbed, poured, sprinkled, or 
sprayed on, introduced into, or otherwise applied to the human body or any part thereof 
intended for cleansing, beautifying, promoting attractiveness, or altering the appearance, 
and (2) articles intended for use as a component of any such article; except that such 
term shall not include soap. 

(f) For the purposes of this section and section 407 of the Federal Food, Drug, and 
Cosmetic Act, as amended, the term ‘‘oleomargarine”’ or “‘margarine’’ includes - 

(1) all substances, mixtures, and compounds known as oleomargarine or mar- 
garine; 

(2) all substances, mixtures, and compounds which have a consistence similar to 
that of butter and which contain any edible oils or fats other than milk fat if made in 


12/Subsection (a Sec. 4 of Public No. 459, 8ist Congress (see footnote 1), amended sec. 15 of this 
Act by inserting ‘(1)” after the letter ‘‘(a)’’ in subsection (a) above, and by adding at the end of such 
subsection new paragraph (2), above set out. 





2408 ANTITRUST AND MONOPOLY PROBLEMS 


imitation or semblance of butter.13/ 

Sec. 16. Whenever the Federal Trade Commission has reason to believe that any 
person, partnership, or corporation is liable to a penalty under section 14 or under 
subsection (1) of section 5, it shall certify the facts to the Attorney General, whose duty 
it shall be to cause appropriate proceedings to be brought for the enforcement of the 
provisions of such section or subsection. 

Sec. 17, If any provision of this Act, or the application thereof to any person, part- 
nership, corporation, or circumstance, is held invalid, the remainder of the Act and the 
application of such provision to any other person, partnership, corporation, or circum- 
stance, shall not be affected thereby. 

Sec. 18. This Act may be cited as the ‘*Federal Trade Commission Act,” 

Original approved September 26, 1914. 

Amended and approved March 21, 1938,14/ 
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14/See footnote 1. 
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CLAYTON ACT 


Public--No. 212--63d Congress, As Amended by Public--No. 692-- 
74th Congress,1/ and Public--No. 899--81st Congress 


H. R. 15657 


An Act to supplement existing laws against unlawful restraints and monopolies, and for 
other purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
America in ress asse , That ‘‘antitrust laws,’ as used herein, includes the 
Act entitled ke Act to protect trade and commerce against unlawful restraints and 
monopolies,’’ approved July second, eighteen hundred and ninety; sections seventy-three 
to seventy-seven, inclusive, of an Act entitled ‘‘An Act to reduce taxation, to provide 
revenue for the Government, and for other purposes,’’ of August twenty- seventh, 
eighteen hundred and ninety-four; an Act entitled ‘“‘An Act to amend sections seventy- 
three and seventy-six of the Act of August twenty-seventh, eighteen hundred and 
ninety-four, entitled ‘An Act to reduce taxation, to provide revenue for the Government, 
and for other purposes,’’’ approved February twelfth, nineteen hundred and thirteen; 
and also this Act. 

‘Commerce,’’ as used herein, means trade or commerce among the several States 
and with foreign nations, or between the District of Columbia or any Territory of the 
United States and any State, Territory or foreign nation, or between any insular 
possessions or other places under the jurisdiction of the United States, or between any 
such possession or place and any State or Territory of the United States or the District 
of Columbia or any foreign nation, or within the District of Columbia or any Territory 
or any insular possession or other place under the jurisdiction of the United States: 
Provided, That nothing in this Act contained shall apply to the Philippine Islands. 

The word ‘‘person’’ or ‘‘persons’’ wherever used in this Act shall be deemed to 
include corporations and associations existing under or authorized by the laws of either 
the United States, the laws of any of the Territories, the laws of any State, or the laws 
of any foreign country. 

Sec. 2.2/ (a) That it shall be unlawful for any person engaged in commerce, in the 
course of such commerce, either directly or indirectly, to discriminate in price be- 
tween different purchasers of commodities of like grade and quality, where either or 


any of the purchases involved in such discrimination are in commerce, where such 
commodities are sold for use, consumption, or resale within the United States or any 
Territory thereof or the District of Columbia or any insular possession or other place 


inson- Patman Act (see footnote 2), See also footnote 4 on page e 8 on page 
22, with respect to the repeal of Section 9, Section 17 in part, Sections 18 and 19, and Sections 21-25, 
inclusive, by two acts of June 25, 1948, namely, C. 645 (62 Stat. 683) and C, 646 (62 Stat. 896); and 
footnotes on pages 14 and 17 concerningthe amendment of Sections 7 and 11 by act of Dec. 29, 1950, 
C. 1184 (64 Stat. 1125), 

2/This section of the Clayton Act contains the provisions of the Robinson- Patman Anti-Discrimina- 
tion Act, approved June 19, 1936, amending Section 2 of the original Clayton Act, approved Oct. 15, 
1914, 

Section 4 of said Act provides that nothing therein “‘shall prevent a cooperative association from re- 
turning to its members, producers, or consumers the whole, or any part of, the net earnings or 
surplus resulting from its trading operations, in proportion to their purchases or sales from, to, or 
through the association.” 

Public No. 550, 75th Congress, approved May 26, 1938, to amend the said Robinson- Patman Act, 
further provides that nothing therein “‘shall apply to purchases of their supplies for their own use by 
schools, colleges, universities, public libraries, churches, hospitals, and charitable institutions not 
operated for profit.” 


63478 O—55—pt. 3——-37 
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under the jurisdiction of the United States, and where the effect of such discrimination 
may be substantially to lessen competition or tend to create a monopoly in any line of 
commerce, or to injure, destroy, or prevent competition with any person who either 
grants or knowingly receives the benefit of such discrimination, or with customers of 
either of them: Provided, That nothing herein contained shall prevent differentials 
which make only due allowance for differences in the cost of manufacture, sale, or 
delivery resulting from the differing methods or quantities in which such commodities 
are to such purchasers sold or delivered: Provided, however, That the Federal Trade 
Commission may, after due investigation and hearing to all interested parties, fix and 
establish quantity limits, and revise the same as it finds necessary, as to particular 
commodities or classes of commodities, where it finds that available purchasers in 
greater quantities are so few as to render differentials on account thereof unjustly dis- 
criminatory or promotive of monopoly in any line of commerce; and the foregoing shall 
then not be construed to permit differentials based on differences in quantities greater 
than those so fixed and established: And provided further, That nothing herein contained 
shall prevent persons engaged in selling goods, wares, or merchandise in commerce 
from selecting their own customers in bona fide transactions and not in restraint of 
trade: And provided further, That nothing herein contained shall prevent price changes 
from time to time where in response to changing conditions affecting the market for or 
the marketability of the goods concerned, such as but not limited to actual or imminent 
deterioration of perishable goods, obsolescence of seasonal goods, distress sales under 
court process, or sales in good faith in discontinuance of business in the goods con- 
cerned. 

(b) Upon proof being made, at any hearing on a complaint under this section, that 
there has been discrimination in price or services or facilities furnished, the burden of 
rebutting the prima facie case thus made by showing justification shall be upon the 
person charged with a violation of this section, and unless justification shall be affirma- 
tively shown, the Commission is authorized to issue an order terminating the discrimi- 
nation: Provided, however, That nothing herein contained shall prevent a seller 
rebutting the prima facie case thus made by showing that his lower price or the furnish- 
ing of services or facilities to any purchaser or purchasers was made in good faith to 
meet an equally low price of a competitor, or the services or facilities furnished by a 
competitor. 

(c) That it shall be unlawful for any person engaged in commerce, in the course of 
such commerce, to pay or grant, or to receive or accept, anything of value as a commis- 
sion, brokerage, or other compensation, or any allowance or discount in lieu thereof, 
except for services rendered in connection with the sale or purchase of goods, wares, 
or merchandise, either to the other party to such transaction or to an agent, representa- 
tive, or other intermediary therein where such intermediary is acting in fact for or in 
behalf, or is subject to the direct or indirect control, of any party to such transaction 
other than the person by whom such compensation is so granted or paid. 

(d) That it shall be unlawful for any person engaged in commerce to pay or contract 
for the payment of anything of value to or for the benefit of a customer of such person 
in the course of such commerce as compensation or in consideration for any services 
or facilities furnished by or through such customer in connection with the processing, 
handling, sale, or offering for sale of any products or commodities manufactured, sold, 
or offered for sale by such person, unless such payment or consideration is available 
on proportionally equal terms to all other customers competing in the distribution of 
such products or commodities. 

(e) That it shall be unlawful for any person to discriminate in favor of one pur- 
chaser against another purchaser or purchasers of a commodity bought for resale, 
with or without processing, by contracting to furnish or furnishing, or by contribufing 
to the furnishing of, any services or facilities connected with the processing, handling, 
sale, or offering for sale of such commodity so purchased upon terms not accorded to 
all purchasers on proportionally equal terms. 
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(f) That it shall be unlawful for any person engaged in commerce, in the course of 
such commerce, knowlingly to induce or receive a discrimination in price which is 
prohibited by this section. 

Sec. 3. That it shall be unlawful for any person engaged in commerce, in the 
course of such commerce, to lease or make a sale or contract for sale of goods, wares, 
merchandise, machinery, supplies or other commodities, whether patented or un- 
patented, for use, consumption or resale within the United States or any Territory 
thereof or the District of Columbia or any insular possession or other place under the 
jurisdiction of the United States, or fix a price charged therefor, or discount from, or 
rebate upon, such price, on the condition, agreement or understanding that the lessee 
or purchaser thereof shall not use or deal in the goods, wares, merchandise, machinery, 
supplies, or other commodities of a competitor or competitors of the lessor or seller, 
where the effect of such lease, sale, or contract for sale or such condition, agreement 
or understanding may be to substantially lessen competition or tend to create a monop- 
oly in any line of commerce. 

Sec. 4. That any person who shall be injured in his business or property by reason 
of anything forbidden in the antitrust laws may sue therefor in any district court of the 
United States in the district in which the defendant resides, or is found, or has an agent, 
without respect to the amount in controversy, and shall recover threefold the damages 
by him sustained, and the cost of suit, including a reasonable attorney’s fee. 

Sec. 5. That a final judgment or decree hereafter rendered in any criminal prosecu- 
tion or in any suit or proceeding in equity brought by or on behalf of the United States 
under the antitrust laws to the effect that a defendant has violated said laws shall be 
prima facie evidence against such defendant in any suit or proceeding brought by any 
other party against such defendant under said laws as to all matters respecting which 
said judgment or decree would be an estoppel as between the parties thereto: Provided, 
This section shall not apply to consent judgments or decrees entered before any testi- 
mony has been taken: Provided further, This section shall not apply to consent judg- 
ments or decrees rendered in criminal proceedings or suits in equity, now pending, in 
which the taking of testimony has been commenced but has not been concluded, provided 
such judgments or decrees are rendered before any further testimony is taken. 

Whenever any suit or proceeding in equity or criminal prosecution is instituted by the 
United States to prevent, restrain, or punish violations of any of the antitrust laws, the 
running of the statute of limitations in respect of each and every private right of action 
arising under said laws and based in whole or in part on any matter complained of in 
said suit or proceeding shall be suspended during the pendency thereof. 

Sec. 6. That the labor of a human being is not a commodity or article of commerce. 
Nothing contained in the antitrust laws shall be construed to forbid the existence and 
operation of labor, agricultural, or horticultural organizations, instituted for the pur- 
poses of mutual help, and not having capital stock or conducted for profit, or to forbid 
or restrain individual members of such organizations from lawfully carrying out the 
legitimate objects thereof; nor shall such organizations, or the members thereof, be 
held or construed to be illegal combinations or conspiracies in restraint of trade, under 
the antitrust laws. 

Sec. 7.3/ That no corporation engaged in commerce shall acquire, directly or in- 
directly, the whole or any part of the stock or other share capital and no corporation 
subject to the jurisdiction of the Federal Trade Commission shall acquire the whole or 
any part of the assets of another corporation engaged also in commerce, where in any 
line of commerce in any section of the country, the effect of such acquisition may be 
substantially to lessen competition, or to tend to create a monopoly. 

No corporation shall acquire, directly or indirectly, the whole or any part of the 
stock or other share capital and no corporation subject to the jurisdiction of the Federal 
Trade Commission shall acquire the whole or any part of the assets of one or more 


s section, and also section 11, which am respective sections of yton Act, were 
enacted by Act of Dec, 29, 1950 (P. L. 899; 64 Stat, 1125; 15 U. S.C. 18.). 
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corporation engaged in commerce, where in any line of commerce in any section of the 
country, the effect of such acquisition, of such stocks or assets, or of the use of such 
stock by the voting or granting of proxies or otherwise, may be substantially to lessen 
competition, or to tend to create a monopoly. 

This section shall not apply to corporations purchasing such stock solely for invest- 
ment and not using the same by voting or otherwise to bring about, or in attempting to 
bring about, the substantial lessening of competition. Nor shall anything contained in 
this section prevent a corporation engaged in commerce from causing the formation of 
subsidiary corporations for the actual carrying on of their immediate lawful business, 
or the natural and legitimate branches or extensions thereof, or from owning and hold- 
ing all or a part of the stock of such subsidiary corporations, when the effect of such 
formation is not to substantially lessen competition. 

Nor shall anything herein contained be construed to prohibit any common carrier 
subject to the laws to regulate commerce from aiding in the construction of branches or 
short lines so located as to become feeders to the main line of the company so aiding in 
such construction or from acquiring or owning all or any part of the stock of such branch 
lines, nor to prevent any such common carrier from acquiring and owning all or any 
part of the stock of a branch or short line constructed by an independent company where 
there is no substantial competition between the company owning the branch line so con- 
structed and the company owning the main line acquiring the property or an interest 
therein, nor to prevent such common carrier from extending any of its lines through the 
medium of the acquisition of stock or otherwise of any other common carrier where 
there is no substantial competition between the company extending its lines and the com- 
pany whose stock, property, or an interest therein is so acquired. 

Nothing contained in this section shall be held to affect or impair any right hereto- 
fore legally acquired: Provided, That nothing in this section shall be held or construed 
to authorize or make lawful anything heretofore prohibited or made illegal by the anti- 
trust laws, nor to exempt any person from the penal provisions thereof or the civil 
remedies therein provided. 

Nothing contained in this section shall apply to transactions duly consummated pur- 
suant to authority given by the Civil Aeronautics Board, Federal Communications 
Commission, Federal Power Commission, Interstate Commerce Commission, the 
Securities and Exchange Commission in the exercise of its jurisdiction under section 10 
of the Public Utility Holding Company Act of 1935, the United States Maritime Commis- 
sion, or the Secretary of Agriculture under any statutory provision vesting such power 
in such Commission, Secretary, or Board. 

Sec. 8. No private banker or director, officer, or employee of any member bank of 
the Federal Reserve System or any branch thereof shall be at the same time a director, 
officer, or employee of any other bank, banking association, savings bank, or trust 
company organized under the National Bank Act or organized under the laws of any State 
or of the District of Columbia, or any branch thereof, except that the Board of Gover- 
nors of the Federal Reserve System may by regulation permit such service as a 
director, officer, or employee of not more than one other such institution or branch 
thereof; but the foregoing prohibition shall not apply in the case of any one or more of 
the following or any branch thereof: 

(1) A bank, banking association, savings bank, or trust company, more than 90 per 
centum of the stock of which is owned directly or indirectly by the United States or by 
any corporation of which the United States directly or indirectly owns more than 90 per 
centum of the stock. 

(2) A bank, banking association, savings bank, or trust company which has been 
placed formally iin liquidation or which is in the hands of a receiver, conservator, or 
other official exercising similar functions. 

(3) A corporation, principally engaged in international or foreign banking or bank- 
ing in a dependency or insular possession of the United States which has entered into an 
agreement with the Board of Governors of the Federal Reserve System pursuant to 
section 25 of the Federal Reserve Act. 
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(4) A bank, banking association, savings bank, or trust company, more than 50 per 
centum of the common stock of which is owned directly or indirectly by persons who 
own directly or indirectly more than 50 per centum of the common stock of such 
member bank. 

(5) A bank, banking association, savings bank, or trust company not located and 
having no branch in the same city, town, or village as that in which such member bank 
or any branch thereof is located, or in any city, town, or village contiguous or adjacent 
thereto. 

(6) A bank, banking association, savings bank, or trust company not engaged in a 
class or classes of business in which such member bank is engaged. 

(7) A mutual savings bank having no capital stock. 

Until February 1, 1939, nothing in this section shall prohibit any director, officer, 
or employee of any member bank of the Federal Reserve System, or any branch there- 
of, who is lawfully serving at the same time as a private banker or as a director, 
officer, or employee of any other bank, banking association, savings bank, or trust 
company, or any branch thereof, on the date of enactment of the Banking Act of 1935, 
from continuing such service. 

The Board of Governors of the Federal Reserve System is authorized and directed 
to enforce compliance with this section, and to prescribe such rules and regulations as 
it deems necessary for that purpose. 

That from and after two years from the date of the approval of this Act no person 
at the same time shall be a director in any two or more corporations, any one of which 
has capital, surplus, and undivided profits aggregating more than $1,000,000, engaged 
in whole or in part in commerce, other than banks, banking associations, trust com- 
panies, and common carriers subject to the Act to regulate commerce, approved 
February fourth, eighteen hundred and eighty-seven, if such corporations are or shall 
have been theretofore, by virtue of their business and location of operation, competitors, 
so that the elimination, of competition by agreement between them would constitute a 
violation of any of the provisions of any of the antitrust laws. The eligibility of a 
director under the foregoing provision shall be determined by the aggregate amount of 
the capital, surplus, and undivided profits, exclusive of dividends declared but not paid 
to stockholders, at the end of the fiscal year of said corporation next preceding the 
election of directors, and when a director has been elected in accordance with the pro- 
visions of this Act it shall be lawful for him to continue as such for one year thereafter. 

When any person elected or chosen as a director or officer or selected as an 
employee of any bank or other corporation subject to the provisions of this Act is 
eligible at the time of his election or selection to act for such bank or other corporation 
in such capacity his eligibility to act in such capacity shall not be affected and he shall 
not become or be deemed amenable to any of the provisions hereof by reason of any 
Change in the affairs of such bank or other corporation from whatsoever cause, whether 
specifically excepted by any of the provisions hereof or not, until the expiration of one 
year from the date of his election or employment. 

Sec. 9.4/ Every president, director, officer or manager of any firm, association or 
corporation engaged in commerce as a common carrier, who embezzles, steals, 
abstracts or willfully misapplies, or willfully permits to be misapplied, any of the 
moneys, funds, credits, securities, property, or assets of such firm, association, or 
corporation, arising or accruing from, or used in, such commerce, in whole or in part, 
or willfully and knowingly converts the same to his own use or to the use of another, 
shall be deemed guilty of a felony and upon conviction shall be fined not less than $500 
or confined in the penitentiary not less than one year nor more than ten years, or both, 
in the discretion of the court. 

Prosecutions hereunder may be in the district court of the United States for the 
district wherein the offense may have been committed. 


epea ct o ; > Ce S ,» Which r ec f enac 
“positive law’’ Title 18 of the Code (Crimes and Criminal Procedure), Said act reenacted said 
matter as to substance, as 18 U. S. C., Sec. 660 (62 Stat. 730). 
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That nothing in this section shall be held to take away or impair the jurisdiction of 
the courts of the several States under the laws thereof; and a judgment of conviction or 
acquittal on the merits under the laws of any State shall be a bar to any prosecution 
hereunder for the same act or acts. 

Sec. 10. That after two years from the approval of this Act no common carrier 
engaged in commerce shall have any dealings in securities, supplies, or other articles 
of commerce, or shall make or have any contracts for construction or maintenance of 
any kind, to the amount of more than $50,000, in the aggregate, in any one year, with 
another corporation, firm, partnership, or association when the said common carrier 
shall have upon its board of directors or as its president, manager, or as its pur- 
chasing or selling officer, or agent in the particular transaction, any person who is at 
the same time a director, manager, or purchasing or selling officer of, or who has any 
substantial interest in, such other corporation, firm, partnership, or association, un- 
less and except such purchases shall be made from, or such dealings shall be with, the 
bidder whose bid is the most favorable to such common carrier, to be ascertained by 
competitive bidding under regulations to be prescribed by rule or otherwise by the 
Interstate Commerce Commission. No bid shall be received unless the name and 
address of the bidder or the names and addresses of the officers, directors, and 
general managers thereof, if the bidder be a corporation, or of the members, if it be a 
partnership or firm, be given with the bid. 

Any person who shall, directly or indirectly, do or attempt to do anything to prevent 
anyone from bidding or shall do any act to prevent free and fair competition among the 
bidders or those desiring to bid shall be punished as prescribed in this section in the 
case of an officer or director. 

Every such common carrier having any such transactions or making any such pur- 
chases shall within thirty days after making the same file with the Interstate Commerce 
Commission a full and detailed statement of the transaction showing the manner of the 
competitive bidding, who were the bidders, and the names and addresses of the directors 
and officers of the corporations and the members of the firm or partnership bidding; 
and whenever the said commission shall, after investigation or hearing, have reason to 
believe that the law has been violated in and about the said purchases or transactions it 
shall transmit all papers and documents and its own views or findings regarding the 
transaction to the Attorney General. 

If any common carrier shall violate this section it shall be fined not exceeding 
$25,000; and every such director, agent, manager or officer thereof who shall have 
knowingly voted for or directed the act constituting such violation or who shall have 
aided or abetted in such violation shall be deemed guilty of a misdemeanor and shall be 
fined not exceeding $5,000, or confined in jail not exceeding one year, or both, in the 
discretion of the court. 

Sec. 11.5/ That authority to enforce compliance with sections 2, 3, 7, and 8 of this 
Act by the persons respectively subject thereto is hereby vested in the Interstate Com- 
merce Commission where applicable to common carriers subject to the Interstate 
Commerce Act, as amended; in the Federal Communications Commission where appli- 
cable to common carriers engaged in wire or radio communication or radio trans- 
mission of energy; in the Civil Aeronautics Board where applicable to air carriers and 
foreign air carriers subject to the Civil Aeronautics Act of 1938; in the Federal Reserve 
Board where applicable to banks, banking associations, and trust companies; and in the 
Federal Trade Commission where applicable to all other character of commerce to be 
exercised as follows: 

Whenever the Commission or Board vested with jurisdiction thereof shall have 
reason to believe that any person is violating or has violated any of the provisions of 
sections 2, 3, 7, and 8 of this Act, it shall issue and serve upon such person and the 
Attorney General a complaint stating its charges in that respect, and containing a 
notice of hearing upon a day and at a place therein fixed at least thirty days after the 


5/This section, and also section 7, which amend the respective sections of the Clayton Act, were 
enacted by Act of Dec. 29, 1950. (P. L. 899; 64 Stat. 1125; 15 U. S. C. 21) 
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service of said complaint. The person so complained of shall have the right to appear 
at the place and time so fixed and show cause why an order should not be entered by the 
Commission or Board requiring such person to cease and desist from the violation of 
the law so charged in said complaint. The Attorney General shall have the right to 
intervene and appear in said proceeding and any person may make application, and upon 
good cause shown may be allowed by the Commission or Board, to intervene and appear 
in said proceeding by counsel or in person. The testimony in any such proceeding shall 
be reduced to writing and filed in the office of the Commission or Board. If upon such 
hearing the Commission or Board, as the case may be, shall be of the opinion that any 
of the provisions of said sections have been or are being violated, it shall make a report 
in writing, in which it shall state its findings as to the facts, and shall issue and cause 
to be served on such person an order requiring such person to cease and desist from 
such violations, and divest itself of the stock, or other share capital, or assets, held or 
rid itself of the directors chosen contrary to the provisions of sections 7 and 8 of this 
Act, if any there be, in the manner and within the time fixed by said order. Until a 
transcript of the record in such hearing shall have been filed in a United States court of 
appeals, as hereinafter provided, the Commission or Board may at any time, upon such 
notice, and in such manner as it shall deem proper, modify or set aside, in whole or in 
part, any report or any order made or issued by it under this section. 

If such person fails or neglects to obey such order of the Commission or Board while 
the same is in effect, the Commission or Board may apply to the United States court of 
appeals, within any circuit where the violation complained of was or is being committed 
or where such person resides or carries on business, for the enforcement of its order, 
and shall certify and file with its application a transcript of the entire record in the 
proceeding, including all the testimony taken and the report and order of the Commissioa 
or Board. Upon such filing of the application and transcript the court shall cause notice 
thereof to be served upon such person, and thereupon shall have jurisdiction of the pro- 
ceeding and of the question determined therein, and shall have power to make and enter 
upon the pleadings, testimony, and proceedings set forth in such transcript a decree 
affirming, modifying, or setting aside the order of the Commission or Board. The 
findings of the Commission or Board as to the facts, if supported by substantial evi- 
dence, shall be conclusive. If either party shall apply to the court for leave to adduce 
additional evidence, and shall show to the satisfaction of the court that such additional 
evidence is material and that there were reasonable grounds for the failure to adduce 
such evidence in the proceeding before the Commission or Board, the court may order 
such additional evidence to be taken before the Commission or Board and to be adduced 
upon the hearing in such manner and upon such terms and conditions as to the court may 
seem proper, The Commission or Board may modify its findings as to the facts, or 
make new findings, by reason of the additional evidence so taken, and it shall file such 
modified or new findings, which, if supported by substantial evidence, shall be con- 
clusive, and its recommendations, if any, for the modification or setting aside of its 
original order, with the return of such additional evidence. The judgment and decree 
of the court shall be final, except that the same shall be subject to review by the 
Supreme Court upon certiorari as provided in section 1254 of title 28, United States 
Code. 

Any party required by such order of the Commission or Board to cease and desist 
from a violation charged may obtain a review of such order in said United States court 
of appeals by filing in the court a written petition praying that the order of the Commis- 
sion or Board be set aside. A copy of such petition shall be forthwith served upon the 
Commission or Board, and thereupon the Commission or Board forthwith shall certify 
and file in the court a transcript of the record as hereinbefore provided. Upon the 
filing of the transcript the court shall have the same jurisdiction to affirm, set aside, 
or modify the order of the Commission or Board as in the case of an application by the 
Commission or Board for the enforcement of its order, and the findings of the Com- 
mission or Board as to the facts, if supported by substantial evidence, shall in like 
manner be conclusive. 
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The jurisdiction of the United States court of appeals to enforce, set aside, or 
modify orders of the Commission or Board shall be exclusive. 

Such proceedings in the United States court of appeals shall be given precedence 
over cases pending therein, and shall be in every way expedited. No order of the 
Commission or Board or the judgment of the court to enforce the same shall in any- 
wise relieve or absolve any person from any liability under the antitrust Acts. 

Complaints, orders, and other processes of the Commission or Board under this 
section may be served by anyone duly authorized by the Commission or Board, either 
(a) by delivering a copy thereof to the person to be served, or to a member of the 
partnership to be served, or to the president, secretary, or other executive officer or 
a director of the corporation to be served; or (b) by leaving a copy thereof at the 
principal office or place of business of such person; or (c) by registering and mailing 
a copy thereof addressed to such person at his principal office or place of business. 
The verified return by the person so serving said complaint, order, or other process 
setting forth the manner of said service shall be proof of the same, and the return 
post-office receipt for said complaint, order, or other process registered and mailed 
as aforesaid shall be proof of the service of the same. 

Sec. 12. That any suit, action, or proceeding under the antitrust laws against a 
corporation may be brought not only in the judicial district whereof it is an inhabitant, 
but also in any district wherein it may be found or transacts business; and all process 
in such cases may be served in the district of which it is an inhabitant, or wherever it 
may be found, 

Sec. 13. That in any suit, action, or proceeding brought by or on behalf of the 
United States subpoenas for witnesses who are required to attend a court of the United 
States in any judicial district in any case, civil or criminal, arising under the antitrust 
laws may run into any other district: Provided, That in civil cases no writ of subpoena 
shall issue for witnesses living out of the district in which the court is held at a greater 
distance than one hundred miles from the place of holding the same without the per- 
mission of the trial court being first had upon proper application and cause shown. 

Sec. 14. That whenever a corporation shall violate any of the penal provisions of 
the antitrust laws, such violation shall be deemed to be also that of the individual 
directors, officers, or agents of such corporation who shall have authorized, ordered, 
or done any of the acts constituting in whole or in part such violation, and such violation 
shall be deemed a misdemeanor, and upon conviction therefor of any such director, 
officer, or agent he shall be punished by a fine of not exceeding $5,000 or by imprison- 
ment for not exceeding one year, or by both, in the discretion of the court. 

Sec. 15. That the several district courts of the United States are hereby invested 
with jurisdiction to prevent and restrain violations of this Act, and it shall be the duty 
of the several district attorneys of the United States, in their respective districts, 
under the direction of the Attorney General, to institute proceedings in equity to pre- 
vent and restrain such violations. Such proceedings may be by way of petition setting 
forth the case and praying that such violation shall be enjoined or otherwise prohibited. 
When the parties complained of shall have been duly notified of such petition, the court 
shall proceed, as soon as may be, to the hearing and determination of the case; and 
pending such petition, and before final decree, the court may at any time make such 
temporary restraining order or prohibition as shall be deemed just in the premises. 
Whenever it shall appear to the court before which any such proceeding may be pending 
that the ends of justice require that other parties should be brought before the court, 
the court may cause them to be summoned whether they reside in the district in which 
the court is held or not, and subpoenas to that end may be served in any district by the 
marshal thereof. 

Sec. 16. That any person, firm, corporation, or association shall be entitled to sue 
for and have injunctive relief, in any court of the United States having jurisdiction over 
the parties, as against threatened loss or damage by a violation of the antitrust laws, 
including sections two, three, seven, and eight of this Act, when and under the same 
conditions and principles as injunctive relief against threatened conduct that will cause 
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loss or damage is granted by courts of equity, under the rules governing such pro- 
ceedings, and upon the execution of proper bond against damages for an injunction 
improvidently granted and a showing that the danger of irreparable loss or damage is 
immediate, a preliminary injunction may issue: Provided, That nothing herein con- 
tained shall be construed to entitle any person, firm, corporation, or association, 
except the United States, to bring suit in equity for injunctive relief against any common 
carrier subject to the provisions of the Act to regulate commerce, approved February 
fourth, eighteen hundred and eighty-seven, in respect of any matter subject to the 
regulation, supervision, or other jurisdiction of the Interstate Commerce Commission. 

Sec. 17.6/ That no preliminary injunction shall be issued without notice to the 
opposite party. 

No temporary restraining order shall be granted without notice to the opposite 
party unless it shall clearly appear from specific facts shown by affidavit or by the 
verified bill that immediate and irreparable injury, loss, or damage will result to the 
applicant before notice can be served and a hearing had thereon. Every such tempo- 
rary restraining order shall be endorsed with the date and hour of issuance, shall be 
forthwith filed in the clerk’s office and entered of record, shall define the injury and 
state why it is irreparable and why the order was granted without notice, and shall by 
its terms expire within such time after entry, not to exceed ten days, as the court or 
judge may fix, unless within the time so fixed the order is extended for a like period 
for good cause shown, and the reasons for such extensions shall be entered of record. 
In case a temporary restraining order shall be granted without notice in the contingency 
specified, the matter of the issuance of a preliminary injunction shall be set down for a 
hearing at the earliest possible time and shall take precedence of all matters except 
older matters of the same character; and when the same comes up for hearing the 
party obtaining the temporary restraining order shall proceed with the application for 
a preliminary injunction, and if he does not do so the court shall dissolve the temporary 
restraining order. Upon two days’ notice to the party obtaining such temporary re- 
straining order the opposite party may appear and move the dissolution or modification 
of the order, and in that event the court or judge shall proceed to hear and determine 
the motion as expeditiously as the ends of justice may require. 

Section two hundred and sixty-three of an Act entitled ‘‘An Act to codify, revise, 
and amend the laws relating to the judiciary,’’ approved March third, nineteen hundred 
and eleven, is hereby repealed. 

Nothing in this section contained shall be deemed to alter, repeal, or amend section 
two hundred and sixty-six of an Act entitled ‘‘An Act to codify, revise, and amend the 
laws relating to the judiciary,’’ approved March third, nineteen hundred and eleven. 

Sec. 18.6/ That, except as otherwise provided in section 16 of this Act, no restrain- 
ing order or interlocutory order of injunction shall issue, except upon the giving of 
security by the applicant in such sum as the court or judge may deem proper, condition- 
ed upon the payment of such costs and damages as may be incurred or suffered by any 
party who may be found to have been wrongfully enjoined or restrained thereby. 

Sec. 19.6/ That every order of injunction or restraining order shall set forth the 
reasons for the issuance of the same shall be specific in terms, and shall describe in 
reasonable detail, and not by reference to the bill of complaint or other document, the 
act or acts sought to be restrained, and shall be binding only upon the parties to the suit, 
their officers, agents, servants, employees and attorneys, or those in active concert or 
participating with them, and who shall, by personal service or otherwise, have received 
actual notice of the same. 

Sec. 20. That no restraining order or injunction shall be granted by any court of the 
United States, or a judge or the judges thereof, in any case between an employer and 
employees, or between employers and employees, or between employees, or between 
persons employed and persons seeking employment, involving, or growing out of, a 
dispute concerning terms or conditions of employment, unless necessary to prevent ir- 
reparable injury to property, or to a property right of the party making the application, 


6/See second paragraph of footnote 8 on page 22. 





2418 ANTITRUST AND MONOPOLY PROBLEMS 


for which injury there is no adequate remedy at law, and such property or property 
right must be described with particularity in the application which must be in writing 
and sworn to by the applicant or by his agent or attorney. 

And no such restraining order or injunction shall prohibit any person or persons, 
whether singly or in concert, from terminating any relation of employment, or from 
ceasing to perform any work or labor, or from recommending, advising, or persuading 
others by peaceful means so to do; or from attending at any place where any such 
person or persons may lawfully be, for the purpose of peacefully obtaining or communi- 
cating information, or from peacefully persuading any person to work or to abstain from 
working; or from ceasing to patronize or to employ any party to such dispute, or from 
recommending, advising, or persuading others by peaceful and lawful means so to do; 
or from paying or giving to, or withholding from, any persons engaged in such dispute, 
any strike benefits or other moneys or things of value; or from peaceably assembling 
in a lawful manner, and for lawful purposes; or from doing any act or thing which might 
lawfully be done in the absence of such dispute by any party thereto; nor shall any of the 
acts specified in this paragraph be considered or held to be violations of any law of the 
United States. 

Sec. 21.7/ That any person who shall willfully disobey any lawful writ, process, 
order, rule, decree, or command of any district court of the United States or any court 
of the District of Columbia by doing any act or thing therein, or thereby forbidden to be 
done by him, if the act or thing so done by him be of such character as to constitute also 
a criminal offense under any statute of the United States, or under the laws of any State 
in which the act was committed, shall be proceeded against for his said contempt here- 
inafter provided. 

Sec. 22.7/ That whenever it shall be made to appear to any district court or judge 
thereof, or to any judge therein sitting, by the return of a proper officer or lawful 
process, or upon the affidavit of some credible person, or by information filed by any 
district attorney, that there is reasonable ground to believe that any person has been 
guilty of such contempt, the court or judge thereof, or any judge therein sitting, may 
issue a rule requiring the said person so charged to show cause upon a day certain why 
he should not be punished therefor, which rule, together with a copy of the affidavit or 
information, shall be served upon the person charged, with sufficient promptness to 
enable him to prepare for and make return to the order at the time fixed therein. If 
upon or by such return, in the judgment of the court, the alleged contempt be not suffi- 
ciently purged, a trial shall be directed at a time and place fixed by the court: Pro- 
vided, however, That if the accused, being a natural person, fail or refuse to make 
return to the rule to show cause, an attachment may issue against his person to compel 
an answer, and in case of his continued failure or refusal, or if for any reason it be im- 
practicable to dispose of the matter on the return day, he may be required to give 
reasonable bail for his attendance at the trial and his submission to the final judgment 
of the court, Where the accused is a body corporate, an attachment for the sequestra- 
tion of its property may be issued upon like refusal or failure to answer. 

In all cases within the purview of this Act such trial may be by the court, or, upon 
demand of the accused, by a jury; in which latter event the court may impanel a jury 
from the jurors then in attendance, or the court or the judge thereof in chambers may 
cause a sufficient number of jurors to be selected and summoned, as provided by law, 
to attend at the time and place of trial, at which time a jury shall be selected and im- 
paneled as upon trial for misdemeanor; and such trial shall conform, as near as may 
be, to the practice in criminal cases prosecuted by indictment or upon information. 

If the accused be found guilty, judgment shall be entered accordingly, prescribing 
the punishment, either by fine or imprisonment, or both, in the discretion of the court. 
Such fine shall be paid to the United States or to the complainant or other party injured 
by the act constituting the contempt, or may, where more than one is so damaged, be 
divided or apportioned among them as the court may direct, but in no case shall the fine 
to be paid to the United States exceed, in case the accused is a natural person, the sum 


7/See footnote 8 on page 22. 
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of $1,000, nor shall such imprisonment exceed the term of six months: Provided, That 
in any case the court or a judge thereof may, for good cause shown, by affidavit or 
proof taken in open court or before such judge and filed with the papers in the case, 
dispense with the rule to show cause, and may issue an attachment for the arrest of the 
person charged with contempt; in which event such person, when arrested, shall be 
brought before such court or a judge thereof without unnecessary delay and shall be 
admitted to bail in a reasonable penalty for his appearance to answer to the charge or 
for trial for the contempt; and thereafter the proceedings shall be the same as provided 
herein in case the rule had issued in the first instance. 

Sec. 23.8/ That the evidence taken upon the trial of any persons so accused may be 
preserved by bill of exceptions, and any judgment of conviction may be reviewed upon 
writ of error in all respects as now provided by law in criminal cases, and may be 
affirmed, reversed, or modified as justice may require. Upon the granting of such writ 
of error, execution of judgment shall be stayed, and the accused, if thereby sentenced 
to imprisonment, shall be admitted to bail in such reasonable sum as may be required 
by the court, or by any justice or any judge of any district court of the United States or 
any court of the District of Columbia. 

Sec. 24.8/ That nothing herein contained shall be construed to relate to contempts 
committed in the presence of the court, or so near thereto as to obstruct the adminis- 
tration of justice, nor to contempts committed in disobedience of any lawful writ, 
process, order, rule, decree, or command entered in any suit or action brought or pros- 
ecuted in the name of, or on behalf of, the United States, but the same, and all the other 
cases of contempt not specifically embraced within section twenty-one of this Act, may 
be punished in conformity to the usages at law and in equity now prevailing. 

Sec, 25.8/ That no proceeding for contempt shall be instituted against any person 
unless begun within one year from the date of the act complained of; nor shall any such 
proceeding be a bar to any criminal prosecution for the same act or acts; but nothing 
herein contained shall affect any proceedings in contempt pending at the time of the 
passage of this Act. 

Sec. 26. If any clause, sentence, paragraph, or part of this Act shall, for any 
reason, be adjudged by any court of competent jurisdiction to be invalid, such judgment 
shall not affect, impair, or invalidate the remainder thereof, but shall be confined in 
its operation to the clause, sentence, paragraph, or part thereof directly involved in 
the controversy in which such judgment shall have been rendered. 

Approved, October 15, 1914. 


8/Sections 21 to 25, inclusive, were repealed by Act of June 25, 1948, c. 645 (62 Stat. 683), which re- 
vised, codified and enacted into ‘positive law,”’ Title 18 of the Code (Crimes and Criminal Procedure). 
Said act reenacted said matter, excluding Section 23, as to substance, as 18 U. S. C., Section 402 (as 
amended by Public Law 72, May 21, 1949, 81st Congress), 18 U. S. C., Section 3285 and 18 U.S. C., 
Section 3691. Section 23 was omitted as no longer required in view of the civil and criminal rules 
promulgated by the Supreme Court. 

The Act of June 25, 1948, c. 646 (62 Stat. 896), which revised, codified and enacted into law, Title 28 
of the Code (Judicial Code and Judiciary), repealed the first, second, and fourth paragraphs of Section 
17, and repealed Sections 18 and 19, in view of Rule 65, Federal Rules of Civil Procedure, which 
covers the substance of the matter involved. 
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EXPORT TRADE ACT 
Public - No, 126 - 65th Congress 
H, R. 2316 


An Act To promote export trade, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States of 


America in Congress assembled, That the words “export trade’’ wherever used in this 
Act mean solely trade or commerce in goods, wares, or merchandise exported, or in the 
course of being exported from the United States or any Territory thereof to any foreign 
nation; but the words ‘‘export trade’’ shall not be deemed to include the production, man- 
ufacture, or selling for consumption or for resale, within the United States or any Terri- 
tory thereof, of such goods, wares, or merchandise, or any act in the course of such 
production, manufacture, or selling for consumption or for resale. 

That the words “trade within the United States” wherever used in this Act mean 
trade or commerce among the several States or in any Territory of the United States, or 
in the District of Columbia, or between any such Territory and another, or between any 
such Territory or Territories and any State or States or the District of Columbia, or 
between the District of Columbia and any State or States. 

That the word ‘‘association” wherever used in this Act means any corporation or 
combination, by contract or otherwise, of two or more persons, partnerships, or corpo- 
rations. 

Sec. 2. That nothing contained in the Act entitled ‘‘An Act to protect trade and com- 
merce against unlawful restraints and monopolies,’’ approved July second, eighteen 
hundred and ninety, shall be construed as declaring to be illegal an association entered 
into for the sole purpose of engaging in export trade and actually engaged solely in such 
export trade, or an agreement made or act done in the course of export trade by such 
association, provided such association, agreement, or act is not in restraint of trade 
within the United States, and is not in restraint of the export trade of any domestic com- 
petitor of such association: and provided further, That such association does not, either 
in the United States or elsewhere, enter into any agreement, understanding, or conspiracy, 
or do any act which artificially or intentionally enhances or depresses prices within the 
United States of commodities of the class exported by such association, or which substan- 
tially lessens competition within the United States or otherwise restrains trade therein. 

Sec. 3. That nothing contained in section seven of the Act entitled ‘‘An Act to supple- 
ment existing laws’against unlawful restraints and monopolies, and for other purposes,” 
approved October fifteenth, nineteen hundred and fourteen, shall be construed to forbid 
the acquisition or ownership by any corporation of the whole or any part of the stock or 
other capital of any corporation organized solely for the purpose of engaging in export 
trade, and actually engaged solely in such export trade, unless the effect of such acquisi- 
tion or ownership may be to restrain trade or substantially lessen competition within the 
United States. 

Sec. 4. That the prohibition against “‘unfair methods of competition” and the remedies 
provided for enforcing said prohibition contained in the Act entitled “‘An Act to create a 
Federal Trade Commission, to define its powers and duties, and for other purposes,” 
approved September twenty-sixth, nineteen hundred and fourteen, shall be construed as 
extending to unfair methods of competition used in export trade against competitors en- 
gaged in export trade, even though the acts constituting such unfair methods are done 
without the territorial jurisdiction of the United States. 

Sec. 5. That every association now engaged solely in export trade, within sixty days 
after the passage of this Act, and every association entered into hereafter which engages 
solely in export trade, within thirty days after its creation, shall file with the Federal 
Trade Commission a verified written statement setting forth the location of its offices or 
places of business and the names and addresses of all its officers and of all its 
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stockholders or members, and if a corporation, a copy of its certificate or articles of 
incorporation, and by-laws, and if unincorporated, a copy of its articles or contract of 
association, and on the first day of January of each year thereafter it shall make a like 
statement of the location of its offices or places of business and the names and addresses 
of all its officers and of all its stockholders or members and of all amendments to and 
changes in its articles or certificate of incorporation or in its articles or contract of 
association, It shall also furnish to the commission such infor mation as the commission 
may require as to its organization, business, conduct, practices, management, and rela- 
tion to other associations, corporations, partnerships, and individuals. Any association 
which shall fail so to do shall not have the benefit of the provisions of section two and 
section three of this Act, and it shall also forfeit to the United States the sum of $100 for 
each and every day of the continuance of such failure, which forfeiture shall be payable 
into the Treasury of the United States, and shall be recoverable in a civil suit in the name 
of the United States brought in the district where the association has its principal office, 
or in any district in which it shall do business. It shall be the duty of the various district 
attorneys, under the direction of the Attorney General of the United States to prosecute 
for the recovery of the forfeiture. The costs and expenses of such prosecution shall be 
paid out of the appropriation for the expenses of the courts of the United States. 

Whenever the Federal Trade Commission shall have reason to believe that an associ- 
ation or any agreement made or act done by such association is in restraint of trade 
within the United States or in restraint of the export trade of any domestic competitor of 
such association, or that an association either in the United States or elsewhere has 
entered into any agreement, understanding, or conspiracy, or done any act which artifici- 
ally or intentionally enhances or depresses prices within the United States of commodi- 
ties of the class exported by such association, or which substantially lessens competition 
within the United States or otherwise restrains trade therein, it shall summon such asso- 
ciation, its officers, and agents to appear before it, and thereafter conduct an investiga- 
tion into the alleged violations of law. Upon investigation, if it shall conclude that the law 
has been violated, it may make to such association recommendations for the readjustment 
of its business, in order that it may thereafter maintain its organization and management 
and conduct its business in accordance with law. If such association fails to comply with 
the recommendations of the Federal Trade Commission, said commission shall refer its 
findings and recommendations to the Attorney General of the United States for such action 
thereon as he may deem proper. 

For the purpose of enforcing these provisions the Federal Trade Commission shall 
have all the powers, so far as applicable, given it in “‘An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes.”’ 

Approved, April 10, 1918. 
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WOOL PRODUCTS LABELING ACT 
Public - No. 850 - 76th Congress 
Chapter 871 - 3d Session 
S. 162 
AN ACT 


To protect producers, manufacturers, distributors, and consumers from the unrevealed 
presence of substitutes and mixtures in spun, woven, knitted, felted, or otherwise 
manufactured wool products, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That this Act may be cited as the ool Products 
Labeling Act of 1939. 


DEFINITIONS 


Sec. 2. As used in this Act - 

(a) The term “person” means an individual, partnership, corporation, association, 
or any other form of business enterprise, plural or singular, as the case demands. 

(b) The term ‘‘wool’’ means the fiber from the fleece of the sheep or lamb or hair of 
the Angora or Cashmere goat (and may include the so-called specialty fibers from the 
hair of the camel, alpaca, llama, and vicuna) which has never been reclaimed from any 
woven or felted wool product. 

(c) The term ‘Yeprocessed wool” means the resulting fiber when wool has been 
woven or felted into a wool product which, without ever having been utilized in any way 
by the ultimate consumer, subsequently has been made into a fibrous state. 

(d) The term ‘reused wool”? means the resulting fiber when wool or reprocessed 
wool has been spun, woven, knitted, or felted into a wool product which, after having been 
used in any way by the ultimate consumer, subsequently has been made into a fibrous 
state. 

(e) The term ‘‘wool product”’ means any product, or any portion of a product, which 
contains, purports to contain, or in any way is represented as containing wool, reproc- 
essed wool, or reused wool. 

(f) The term “Commission”? means the Federal Trade Commission, 

(g) The term “Federal Trade Commission Act” means the Act of Congress entitled 
**an Act to create a Federal Trade Commission, to define its powers and duties, and for 
other purposes,’’ approved September 26, 1914, as amended, and the Federal Trade Com- 
mission Act approved March 21, 1938. 

(h) The term “commerce”? means commerce among the several States or with foreign 
nations, or in any Territory of the United States or in the District of Columbia, or between 
any such Territory and another, or between any such Territory and any State or foreign 
nation, or between the District of Columbia and any State or Territory or foreign nation. 

(i) The term “‘Territory” includes the insular possessions of the United States and 
also any Territory of the United States. 


MISBRANDING DECLARED UNLAWFUL 


Sec. 3. The introduction, or manufacture for introduction, into commerce, or the sale, 
transportation, or distribution, in commerce, of any wool product which is misbranded 
within the meaning of this Act or the rules and regulations hereunder, is unlawful and 
shall be an unfair method of competition, and an unfair and deceptive act or practice, in 
commerce under the Federal Trade Commission Act; and any person who shall 
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manufacture or deliver for shipment or ship or sell or offer for sale in commerce, any 
such wool product which is misbranded within the meaning of this Act and the rules and 
regulations hereunder is guilty of an unfair method of competition, and an unfair and de- 
ceptive act or practice, in commerce within the meaning of the Federal Trade Commis- 
sion Act. 

This section shall not apply - 

(a) To any common carrier or contract carrier in respect to a wool product shipped 
or delivered for shipment in commerce in the ordinary course of its business; or 

(b) To any person manufacturing, delivering for shipment, shipping, selling, or offer- 
ing for sale, for exportation from the United States to any foreign country a wool product 
branded in accordance with the specifications of the purchaser and in accordance with the 
laws of such country. 


MISBRANDED WOOL PRODUCTS 


Sec. 4. (a) A wool product shall be misbranded - 

(1) If it is falsely or deceptively stamped, tagged, labeled, or otherwise identified. 

(2) If a stamp, tag, label, or other means of identification, or substitute therefor 
under section 5, is not on or affixed to the wool product and does not show - 

(A) the percentage of the total fiber weight of the wool product, exclusive of 
ornamentation not exceeding 5 per centum of said total fiber weight, of (1) wool; 

(2) reprocessed wool; (3) reused wool; (4) each fiber other than wool if said per- 

centage by weight of such fiber is 5 per centum or more; and (5) the aggregate of all 

other fibers: Provided, That deviation of the fiber contents of the wool product from 
percentages stated on the stamp, tag, label, or other means of identification, shall 
not be misbranding under this section if the person charged with misbranding proves 
such deviation resulted from unavoidable variations in manufacture and despite the 
exercise of due care to make accurate the statements on such stamp, tag, label, or 
other means of identification. 

(B) the maximum percentage of the total weight of the wool product of any non- 
fibrous loading, filling, or adulterating matter. 

(C) the name of the manufacturer of the wool product and/or the name of one or 
more persons subject to section 3 with respect to such wool product. 

(3) In the case of a wool product containing a fiber other than wool, if the percentages 
by weight of the wool contents thereof are not shown in words and figures plainly legible. 

(4) In the case of a wool product represented as wool, if the percentages by weight of 
the wool content thereof are not shown in words and figures plainly legible, or if the total 
fiber. weight of such wool product is not 100 per centum wool exclusive of ornamentation 
not exceeding 5 per centum of such total fiber weight. 

(b) In addition to information required in this section, the stamp, tag, label, or other 
means of identification, or substitute therefor under section 5, may contain other infor- 
mation not violating the provisions of this Act or the rules and regulations of the Com- 
mission. 

(c) If any person subject to section 3 with respect to a wool product finds or has 
reasonable cause to believe its stamp, tag, label, or other means of identification, or 
substitute therefor under section 5, does not contain the information required by this Act, 
he may replace same with a substitute containing the information so required. 

(d) This section shall not be construed as requiring designation on garments or 
irticles of apparel of fiber content of any linings, paddings, stiffening, trimmings, or 
facings, except those concerning which express or implied representations of fiber con- 
tent are customarily made, nor as requiring designation of fiber content of products 
which have an insignificant or inconsequential textile content: Provided, That if any such 
article or product purports to contain or in any manner is represented as containing 
wool, this section shall be applicable thereto and the information required shall be sepa- 
rately set forth and segregated. 
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The Commission, after giving due notice and opportunity to be heard to interested 
persons, may determine and publicly announce the classes of such articles concerning 
which express or implied representations of fiber content are customarily made, and 
those products which have an insignificant or inconsequential textile content. 


AFFIXING OF STAMP, TAG, LABEL, OR OTHER IDENTIFICATION 


Sec. 5. Any person manufacturing for introduction, or first introducing into com- 
merce a wool product shall affix thereto the stamp, tag, label, or other means of identi- 
fication required by this Act, and the same, or substitutes therefor containing identical 
information with respect to content of the wool product or any other products contained 
therein in an amount of 5 per centum or more by weight and other information required 
under section 4, shall be and remain affixed to such wool product, whether it remains in 
its original state or is contained in garments or other articles made in whole or in part 
therefrom, until sold to the consumer: Provided, That the name of the manufacturer of 
the wool product need not appear on the substitute stamp, tag, or label if the name of the 
person who affixes the substitute appears thereon. 

Any person who shall cause or participate in the removal or mutilation of any stamp, 
tag, label, or other means of identification affixed to a wool product with intent to violate 
the provisions of this Act, is guilty of an unfair method of competition, and an unfair and 
deceptive act or practice, in commerce within the meaning of the Federal Trade Com- 
mission Act. 


ENFORCEMENT OF THE ACT 


Sec. 6. (a) Except as otherwise specifically provided herein, this Act shall be en- 
forced by the Federal Trade Commission under rules, regulations, and procedure pro- 
vided for in the Federal Trade Commission Act. 

The Commission is authorized and directed to prevent any person from violating the 
provisions of this Act in the same manner, by the same means, and with the same juris- 
diction, powers, and duties as though all applicable terms and provisions of the Federal 
Trade Commission Act were incorporated into and made a part of this Act; and any such 
person violating the provisions of this Act shall be subject to the penalties and entitled to 
the privileges and immunities provided in said Federal Trade Commission Act, in the 
Same manner, by the same means, and with the same jurisdiction, powers, and duties as 
though the applicable terms and provisions of the said Federal Trade Commission Act 
were incorporated into and made a part of this Act. 

The Commission is authorized and directed to make rules and regulations for the 
manner and form of disclosing information required by this Act, and for segregation of 
such infor mation for different portions of a wool product as may be necessary to avoid 
deception or confusion, and to make such further rules and regulations under and in pur- 
suance of the terms of this Act as may be necessary and proper for administration and 
enforcement. 

The Commission is also authorized to cause inspections, analyses, tests and examina- 
tions to be made of any wool products subject to this Act; and to cooperate with any de- 
partment or agency of the Government, with any State, Territory, or possession, or with 
the District of Columbia; or with any department, agency, or political subdivision thereof; 
or with any person. 

(b) Every manufacturer of wool products shall maintain proper records showing the 
fiber content as required by this Act of all wool products made by him, and shall preserve 
such records for at least three years. 

The neglect or refusal to maintain and so preserve such records is unlawful, and any 
such manufacturer who neglects or refuses to maintain and so preserve such records 
shall forfeit to the United States the sum of $100 for each day of such failure, which shall 
accrue to the United States and be recoverable in a civil action. 
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CONDEMNATION AND INJUNCTION PROCEEDINGS 


Sec. 7. (a) Any wool products shall be liable to be proceeded against in the district 
court of the United States for the district in which found, and to be seized for confiscation 
by process of libel for condemnation, if the Commission has reasonable cause to believe 
such wool products are being manufactured or held for shipment, or shipped, or held for 
sale or exchange after shipment, in commerce in violation of the provisions of this Act, 
and if after notice from the Commission the provisions of this Act with respect to said 
products are not shown to be complied with, Proceedings in such libel cases shall con- 
form as nearly as may be to suits in rem in admiralty, and may be brought by the Com- 
mission, 

If such wool products are condemned by the court, they shall be disposed of, in the 
discretion of the court, by destruction; by sale; by delivery to the owner or claimant 
thereof upon payment of legal costs and charges and upon execution of good and sufficient 
bond to the effect that such wool products will not be disposed of until properly stamped, 
tagged, labeled, or otherwise identified under the provisions of this Act; or by such 
charitable disposition as the court may deem proper. If such wool products are disposed 
of by sale, the proceeds, less legal costs and charges, shall be paid into the Treasury of 
the United States. 

(b) Whenever the Commission has reason to believe that - 

(1) Any person is violating, or is about to violate, sections 3, 5, 8, or 9 of this 
Act, and that ' 

(2) It would be to the public interest to enjoin such violation until complaint is 
issued by the Commission under the Federal Trade Commission Act and such com- 
plaint dismissed by the Commission or set aside by the court on review, or until 
order to cease and desist made thereon by the Commission has become final within 
the meaning of the Federal Trade Commission Act, 

the Commission may bring suit in the district court of the United States or in the United 
States court of any Territory, for the district or Territory in which such person resides 
or transacts business, to enjoin such violation, and upon proper showing a temporary 
injunction or restraining order shall be granted without bond. 


EXCLUSION OF MISBRANDED WOOL PRODUCTS 


Sec. 8. All wool products imported into the United States, except those made more 
than twenty years prior to such importation, shall be stamped, tagged, labeled, or other- 
wise identified in accordance with the provisions of this Act, and all invoices of such 
wool products required under the Act of June 17, 1930 (c. 497, title IV, 46 Stat. 719), shall 
set forth, in addition to the matter therein specified, the information with respect to said 
wool products required under the provisions of this Act, which infor mation shall be in the 
invoices prior to their certification under said Act of June 17, 1930. 

The falsification of, or failure to set forth, said information in said invoices, or the 
falsification or perjury of the consignee’s declaration provided for in said Act of June 17, 
1930, insofar as it relates to said information, shall be an unfair method of competition, 
and an unfair and deceptive act, or practice, in commerce under the Federal Trade 
Commission Act; and any person who falsifies, or fails to set forth, said infor mation in 
said invoices, or who falsifies or perjures said consignee’s declaration insofar as it re- 
lates to said information, may thenceforth be prohibited by the Commission from import- 
ing, or participating in the importation of, any wool products into the United States except 
upon filing bond with the Secretary of the Treasury in a sum double the value of said wool 
products and any duty thereon, conditioned upon compliance with the provisions of this 
Act. 

A verified statement from the manufacturer or producer of such wool products show- 
ing their fiber content as required under the provisions of this Act may be required 
under regulations prescribed by the Secretary of the Treasury. 


63478 O—55—pt. 3-38 
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GUARANTY 


Sec, 9. (a) No person shall be guilty under section 3 if he establishes a guaranty 
received in good faith signed by and containing the name and address of the person 
residing in the United States by whom the wool product guaranteed was manufactured 
and/or from whom it was received, that said wool product is not misbranded under the 
provisions of this Act. 

Said guaranty shall be either (1) a separate guaranty specifically designating the wool 
product guaranteed, in which case it may be on the invoice or other paper relating to said 
wool product; or (2) a continuing guaranty filed with the Commission applicable to all 
wool products handled by a guarantor in such form as the Commission by rules and reg- 
ulations may prescribe, 

(b) Any person who furnishes a false guaranty, except a person relying upon a 
guaranty to the same effect received in good faith signed by and containing the name and 
address of the person residing in the United States by whom the wool product guaranteed 
was manufactured and/or from whom it was received, with reason to believe the wool 
product falsely guaranteed may be introduced, sold, transported, or distributed in com- 
merce, is guilty of an unfair method of competition, and an unfair and deceptive act or 
practice, in commerce within the meaning of the Federal Trade Commission Act. 


CRIMINAL PENALTY 


Sec. 10, Any person who willfully violates sections 3, 5, 8, or 9 (b) of this Act shall 
be guilty of a misdemeanor and upon conviction shall be fined not more than $5,000, or 
be imprisoned not more than one year, or both, in the discretion of the court: Provided, 
That nothing herein shall limit other provisions of this Act. 

Whenever the Commission has reason to believe any person is guilty of a misde- 
meanor under this section, it shall certify all pertinent facts to the Attorney General, 
whose duty it shall be to cause appropriate proceedings to be brought for the enforce- 
ment of provisions of this section against such person. 


APPLICATION OF EXISTING LAWS 


Sec. 11. The provisions of this Act shall be held to be in addition to, and not in sub- 
stitution for or limitation of, the provisions of any other Act of the United States. 


EFFECTIVE DATE 
Sec. 12, This Act shall take effect nine months after the date of its passage. 
SEPARABILITY CLAUSE 


Sec. 13. If any provision of this Act, or the application thereof to any person, part- 
nership, corporation, or circumstance is held invalid, the remainder of,the Act and the 
application of such provision to any other person, partnership, corporation, or circum- 
stance shall not be affected thereby. 


EXCEPTIONS 


Sec. 14, None of the provisions of this Act shall be construed to apply to the manu- 
facture, delivery for shipment, shipment, sale, or offering for sale any carpets, rugs, 
mats, or upholsteries, nor to any person manufacturing, delivering for shipment, ship- 
ping, selling, or offering for sale any carpets, rugs, mats, or upholsteries, 

Approved, October 14, 1940. 
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INSURANCE ACT 


Public Law 15 - 79th Congress 1/ 


Chapter 20 - ist Session 
8. 340 
AN ACT 


To express the intent of the Congress with reference to the regulation of the business 
of insurance. 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, the Congress hereby declares that the continued 
regulation and taxation by the several States of the business of insurance is in the public 
interest, and that silence on the part of the Congress shall not be construed to impose any 
barrier to the regulation or taxation of such business by the several States. 

Sec, 2. (a) The business of insurance, and every person engaged therein, shall be 
subject to the laws of the several States which relate to the regulation or taxation of such 
business, 

(ob) No Act of Congress shall be construed to invalidate, impair, or supersede any 
law enacted by any State for the purpose of regulating the business of insurance, or which 
imposes a fee or tax upon such business, unless such Act specifically relates to the busi- 
ness of insurance: Provided, That after June 30, 1948, the Act of July 2, 1890, as 
amended, known as the Sherman Act, and the Act of October 15, 1914, as amended, known 
as the Clayton Act, and the Act of September 26, 1914, known as the Federal Trade Com- 
mission Act, as amended, shall be applicable to the business of insurance to the extent 
that such business is not regulated by State law. 

Sec. 3. (a) Until June 30, 1948, the Act of July 2, 1890, as amended, known as the 
Sherman Act, and the Act of October 15, 1914, as amended, known as the Clayton Act, and 
the Act of September 26, 1914, known as the Federal Trade Commission Act, as amended, 
and the Act of June 19, 1936, known as the Robinson- Patman Antidiscrimination Act, shall 
not apply to the business of insurance or to acts in the conduct thereof. 

(b) Nothing contained in this Act shall render the said Sherman Act inapplicable to 
any agreement to boycott, coerce, or intimidate, or act of boycott, coercion, or intimida- 
tion. 

Sec. 4. Nothing contained in this Act shall be construed to affect in any manner the 
application to the business of insurance of the Act of July 5, 1935, as amended, known as 
the National Labor Relations Act, or the Act of June 25, 1938, as amended, known as the 
Fair Labor Standards Act of 1938, or the Act of June 5, 1920, known as the Merchant 
Marine Act, 1920. 

Sec. 5. As used in this Act, the term “State” includes the several States, Alaska, 
Hawaii, Puerto Rico, and the District of Columbia. 

Sec. 6. If any provision of this Act, or the application of such provision to any person 
or circumstances, shall be held invalid, the remainder of the Act, and the application of 
such provision to persons or circumstances other than those as to which it is held invalid, 
shall not be affected. 

Approved March 9, 1945. 


1/As amended by Public Law 238, 80th Cong., Ist Sess., July 25, 1947. 
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Excerpt Applicable to Federal Trade Commission 
LANHAM TRADE-MARK ACT 
Public Law 489 - 79th Congress 
Chapter 540 - 2d Session 
H. R. 1654 
AN ACT 


To provide for the registration and protection of trade-marks used in commerce, to 
carry out the provisions of certain international conventions, and for other purposes. 


CANCELATION 


Sec. 14. Any person who believes that he is or will be damaged by the registration 
of a mark on the principal register established by this Act, or under the Act of March 3, 
1881, or the Act of February 20, 1905, may upon the payment of the prescribed fee, apply 
to cancel said registration - 
(a) within five years from the date of the registration of the mark under this 
Act; or 
(b) within five years from the date of the publication under section 12 (c) hereof 
of a mark registered under the Act of March 3, 1881, or the Act of February 20, 
1905; or 
(c) at any time if the registered mark becomes the common descriptive name of 
of an article or substance on which the patent has expired, or has been abandoned or 
its registration was obtained fraudulently or contrary to the provisions of section 4 
or of subsections (a), (b), or (c) of section 2 of this Act for a registration hereunder, 
or contrary to similar prohibitory provisions of said prior Acts for a registration 
thereunder, or if the registered mark has been assigned and is being used by, or with 
the permission of, the assignee so as to misrepresent the source of the goods or 
services in connection with which the mark is used, or if the mark was registered 
under the Act of March 3, 1881, or the Act of February 20, 1905, and has not been 
published under the provisions of subsection (c) of section 12 of this Act; or 
(d) at any time in the case of a certification mark on the ground that the registrant 
(1) does not control, or is not able legitimately to exercise control over, the use of 
such mark, or (2) engages in the production or marketing of any goods or services to 
which the mark is applied, or (3) permits the use of such mark for other purposes 
than as a certification mark, or (4) discriminately refuses to certify, or to continue 
to certify the goods or services of any person who maintains the standards or condi- 
tions which such mark certifies. 
Provided, That the Federal Trade Commission may apply to cancel on the grounds speci- 
fied in subsections (c) and (d) of this section any mark registered on the principal regis- 
ter established by this Act, and the prescribed fee shall not be required. 
Approved July 5, 1946. 





ANTITRUST AND MONOPOLY PROBLEMS 


FUR PRODUCTS LABELING ACT 
Public Law 110 - 82d Congress 
Chapter 298 - ist Session 
H. R. 2321 
AN ACT 


To protect consumers and others against misbranding, false advertising, and false in- 
voicing of fur products and furs. 

Be it enacted by the Senate and House of Representatives of the United States of 
America in ongress assembled, That this Act may be cited as the ‘‘Fur Products 
Labeling Act. 

Sec. 2. As used in this Act-- 

(a) The term ‘person”’ means an individual, partnership, corporation, association, 
business trust, or any organized group of any of the foregoing. 

(b) The term ‘fur’’ means any animal skin or part thereof with hair, fleece, or fur 
fibers attached thereto, either in its raw or processed state, but shall not include such 
skins as are to be converted into leather or which in processing shall have the hair, 
fleece, or fur fiber completely removed. 

(c) The term ‘‘used fur’’ means fur in any form which has been worn or used by an 
ultimate consumer. 

(d) The term ‘fur product’’ means any article of wearing apparel made in whole or 
in part of fur or used fur; except that such term shall not include such articles as the 
Commission shall exempt by reason of the relatively small quantity or value of the fur 
or used fur contained therein. 

(e) The term ‘‘waste fur’’ means the ears, throats, or scrap pieces which have been 
severed from the animal pelt, and shall include mats or plates made therefrom. 

(f) The term ‘“‘invoice’’ means a written account, memorandum, list, or catalog, 
which is issued in connection with any commercial dealing in fur products or furs, and 
describes the particulars of any fur products or furs, transported or delivered to a 
purchaser, consignee, factor, bailee, correspondent, or agent, or any other person who 
is engaged in dealing commercially in fur products or furs. 

(g) The term ‘‘Commission’’ means the Federal Trade Commission. 

(h) The term ‘‘Federal Trade Commission Act”’ means the Act entitled ‘‘An Act to 
create a Federal Trade Commission, to define its powers and duties, and for other pur- 
poses,”’ approved September 26, 1914, as amended. 

(i) The term “Fur Products Name Guide’’ means the register issued by the Com- 
mission pursuant to section 7 of this Act. 

(j) The term ‘“‘ccommerce’’ means commerce between any State, Territory, or 
possession of the United States, or the District of Columbia, and any place outside 
thereof; or between points within the same State, Territory, or possession, or the 
District of Columbia, but through any place outside thereof; or within any Territory or 
possession or the District of Columbia. 

(k) The term ‘United States’’ means the several States, the District of Columbia, 
and the Territories and possessions of the United States. 


MISBRANDING, FALSE ADVERTISING, AND INVOICING DECLARED UNLAWFUL 


Sec. 3. (a) The introduction, or manufacture for introduction, into commerce, or 
the sale, advertising or offering for sale in commerce, or the transportation or distribu- 
tion in commerce, of any fur product which is misbranded or falsely or deceptively ad- 
vertised or invoiced, within the meaning of this Act or the rules and regulations 
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prescribed under section 8 (b), is unlawful and shall be an unfair method of competition, 
and an unfair and deceptive act or practice, in commerce under the Federal Trade 
Commission Act. 

(b) The manufacture for sale, sale, advertising, offering for sale, transportation or 
distribution, of any fur product which is made in whole or in part of fur which has been 
shipped and received in commerce, and which is misbranded or falsely or deceptively 
advertised or invoiced, within the meaning of this Act or the rules and regulations pre- 
scribed under section 8 (b), is unlawful and shall be an unfair method of competition, 
and an unfair and deceptive act or practice, in commerce under the Federal Trade Com- 
mission Act. 

(c) The introduction into commerce, or the sale, advertising or offering for sale in 
commerce, or the transportation or distribution in commerce, of any fur which is falsely 
or deceptively advertised or falsely or deceptively invoiced, within the meaning of this 
Act or the rules and regulations prescribed under section 8 (b), is unlawful and shall be 
an unfair method of competition, and an unfair and deceptive act or practice, in com- 
merce under the Federal Trade Commission Act. 

(d) Except as provided in subsection (e) of this section, it shall be unlawful to re- 
move or mutilate, or cause or participate in the removal or mutilation of, prior to the 
time any fur product is sold and delivered to the ultimate consumer, any label required 
by this Act to be affixed to such fur product, and any person violating this subsection is 
guilty of an unfair method of competition, and an unfair or deceptive act or practice, in 
commerce under the Federal Trade Commission Act. 

(e) Any person introducing, selling, advertising, or offering for sale, in commerce, 
or processing for commerce, a fur product, or any person selling, advertising, offering 
for sale or processing a fur product which has been shipped and received in commerce, 
may substitute for the label affixed to such product pursuant to section 4 of this Act, a 
label conforming to the requirements of such section, and such label may show in lieu 
of the name or other identification shown pursuant to section 4 (2) (E) on the label so 
removed, the name or other identification of the person making the substitution. Any 
person substituting a label shall keep such records as will show the information set 
forth on the label that he removed and the name or names of the person or persons 
from whom such fur product was received, and shall preserve such records for at least 
three years. Neglect or refusal to maintain and preserve such records is unlawful, and 
any person who shall fail to maintain and preserve such records shall forfeit to the 
United States the sum of $100 for each day of such failure which shall accrue to the 
United States and be recoverable by a civil action. Any person substituting a label who 
shall fail to keep and preserve such records, or who shall by such substitution mis- 
brand a fur product, shall be guilty of an unfair method of competition, and an unfair or 
deceptive act or practice, in commerce under the Federal Trade Commission. 

(f) Subsections (a), (b), and (c) of this section shall not apply to any common 
carrier, contract carrier or freight forwarder in respect of a fur product or fur 
shipped, transported, or delivered for shipment in commerce in the ordinary course of 
business. 


MISBRANDED FUR PRODUCTS 


Sec. 4. For the purposes of this Act, a fur product shall be considered to be mis- 
branded-- 

(1) if it is falsely or deceptively labeled or otherwise falsely or deceptively 
identified, or if the label contains any form of misrepresentation or deception, 
directly or by implication, with respect to such fur product; 

(2) u there is not affixed to the fur product a label showing in words and figures 
plainly legible-- 

(A) the name or names (as set forth in the Fur Products Name Guide) of the 
animal or animals that produced the fur, and such qualifying statement as may 
be required pursuant to section 7 (c) of this Act; 
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(B) that the fur product contains or is composed of used fur, when such is 
the fact; 

(C) that the fur product contains or is composed of bleached, dyed, or other- 
wise artificially colored fur, when such is the fact; 

(D) that the fur product is composed in whole or in substantial part of paws, 
tails, bellies, or waste fur, when such is the fact; 

(E) the name, or other identification issued and registered by the Commis- 
sion, of one or more of the persons who manufacture such fur product for 
introduction into commerce, introduce it into commerce, sell it in commerce, 
advertise or offer it for sale in commerce, or transport or distribute it in 
commerce; 

(F) the name of the country of origin of any imported furs used in the fur 
product; 

(3) if the label required by paragraph (2) (A) of this section sets forth the name 
or names of any animal or animals other than the name or names provided for in 
such paragraph. 


FALSE ADVERTISING AND INVOICING OF FUR PRODUCTS AND FURS 


Sec. 5. (a) For the purposes of this Act, a fur product or fur shall be considered to 
be falsely or deceptively advertised if any advertisement, representation, public 
announcement, or notice which is intended to aid, promote, or assist directly or in- 
directly in the sale or offering for sale of such fur product or fur-- 

(1) does not show the name or names (as set forth in the Fur Products Name 
Guide) of the animal or animals that produced the fur, and such qualifying statement 
as may be required pursuant to section 7 (c) of this Act; 

(2) does not show that the fur is used fur or that the fur product contains used 
fur, when such is the fact; 

(3) does not show that the fur product or fur is bleached, dyed, or otherwise 
artificially colored fur when such is the fact; 

(4) does not show that the fur product is composed in whole or in substantial 
part of paws, tails, bellies, or waste fur, when such is the fact; 

(5) contains the name or names of any animal or animals other than the name 
or names specified in paragraph (1) of this subsection, or contains any form of 
misrepresentation or deception, directly or by implication, with respect to such fur 
product or fur; 

(6) does not show the name of the country of origin of any imported furs or those 
contained in a fur product. 

(b) For the purposes of this Act, a fur product or fur shall be considered to be 
falsely or deceptively invoiced-- 

(1) if such fur product or fur is not invoiced to show-- 

(A) the name or names (as set forth in the Fur Products Name Guide) of the 
animal or animals that produced the fur, and such qualifying statement as may 
be required pursuant to section 7 (c) of this Act; 

(B) that the fur product contains or is composed of used fur, when such is 
the fact; 

(C) that the fur product contains or is composed of bleached, dyed or other- 
wise artificially colored fur, when such is the fact; 

(D) that the fur product is composed in whole or in substantial part of paws, 
tails, bellies, or waste fur, when such is the fact; 

(E) the name and address of the person issuing such invoice; 

(F) the name of the country of origin of any imported furs or those contained 
in a fur product; 

(2) if such invoice contains the name or names of any animal or animals other 
than the name or names specified in paragraph (1) (A) of this subsection, or contains 
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any form of misrepresentation or deception, directly or by implication, with respect 
to such fur product or fur. 


EXCLUSION OF MISBRANDED OR FALSELY INVOICED FUR PRODUCTS OR FURS 


Sec. 6. (a) Fur products imported into the United States shall be labeled so as not 
to be misbranded within the meaning of section 4 of this Act; and all invoices of fur 
products and furs required under title IV of the Tariff Act of 1930, as amended, shall 
set forth, in addition to the matters therein specified, information conforming with the 
requirements of section 5 (b) of this Act, which information shall be included in the in- 
voices prior to their certification under the Tariff Act of 1930, as amended. 

(b) The falsification of, or failure to set forth, said information in said invoices, 
or the falsification or perjury of the consignee’s declaration provided for in the Tariff 
Act of 1930, as amended, insofar as it relates to said information, shall be an unfair 
method of competition, and an unfair and deceptive act or practice, in commerce under 
the Federal Trade Commission Act; and any person who falsifies, or fails to set forth, 
said information in said invoices, or who falsifies or perjures said consignee’s declara- 
tion insofar as it relates to said information, may thenceforth be prohibited by the 
Commission from importing, or participating in the importation of, any fur products or 
furs into the United States except upon filing bond with the Secretary of the Treasury in 
a sum double the value of said fur products and furs, and any duty thereon, conditioned 
upon compliance with the provisions of this section. 

(c) A verified statement from the manufacturer, producer of, or dealer in, imported 
fur products and furs showing information required under the provisions of this Act may 
be required under regulations prescribed by the Secretary of the Treasury. 


NAME GUIDE FOR FUR PRODUCTS 


Sec. 7. (a) The Commission shall, with the assistance and cooperation of the 
Department of Agriculture and the Department of the Interior, within six months after 
the date of the enactment of this Act, issue, after holding public hearings, a register 
setting forth the names of hair, fleece, and fur-bearing animals, which shall be known 
as the Fur Products Name Guide. The names used shall be the true English names for 
the animals in question, or in the absence of a true English name for an animal, the 
name by which such animal can be properly identified in the United States. 

(b) The Commission may, from time to time, with the assistance and cooperation of 
the Department of Agriculture and Department of the Interior, after holding public hear- 
ings, add to or delete from such register the name of any hair, fleece, or fur-bearing 
animal. 

(c) If the name of an animal (as set forth in the Fur Products Name Guide) connotes 
a geographical origin or significance other than the true country or place of origin of 
such animal, the Commission may require whenever such name is used in setting forth 
the information required by this Act, such qualifying statement as it may deem necessary 
to prevent confusion or deception. 


ENFORCEMENT OF THE ACT 


Sec. 8. (a) (1) Except as otherwise specifically provided in this Act, sections 3, 6, 
and 10 (b) of this Act shall be enforced by the Federal Trade Commission under rules, 
regulations, and procedure provided for in the Federal Trade Commission Act. 

(2) The Commission is authorized and directed to prevent any person from violating 
the provisions of sections 3, 6, and 10 (b) of this Act in the same manner, by the same 
means, and with the same jurisdiction, powers, and duties as though all applicable 
terms and provisions of the Federal Trade Commission Act were incorporated into and 
made a part of this Act; and any such person violating any provision of section 3, 6, or 
10 (b) of this Act shall be subject to the penalties and entitled to the privileges and 
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immunities provided in said Federal Trade Commission Act as though the applicable 
terms and provisions of the said Federal Trade Commission Act were incorporated 
into and made a part of this Act. 

(b) The Commission is authorized and directed to prescribe rules and regulations 
governing the manner and form of disclosing information required by this Act, and such 
further rules and regulations as may be necessary and proper for purposes of adminis- 
tration and enforcement of this Act. 

(c) The Commission is authorized (1) to cause inspections, analyses, tests, and 
examinations to be made of any fur product or fur subject to this Act; and (2) to cooper- 
ate, on matters related to the purposes of this Act, with any department or agency of 
the Government; with any State, Territory, or possession, or with the District of 
Columbia; or with any department, agency, or political subdivision thereof; or with any 
person. 

(d) (1) Every manufacturer or dealer in fur products or furs shall maintain proper 
records showing the information required by this Act with respect to all fur products 
or furs handled by him, and shall preserve such records for at least three years. 

(2) The neglect or refusal to maintain and preserve such records is unlawful, and 
any such manufacturer or dealer who neglects or refuses to maintain and preserve 
such records shall forfeit to the United States the sum of $100 for each day of such 
failure which shall accrue to the United States and be recoverable by a civil action. 


CONDEMNATION AND INJUNCTION PROCEEDINGS 


Sec. 9. (a) (1) Any fur product or fur shall be liable to be proceeded against in the 
district court of the United States for the district in which found, and to be seized for 
confiscation by process of libel for condemnation, if the Commission has reasonable 
cause to believe such fur product or fur is being manufactured or held for shipment, 
or shipped, or held for sale or exchange after shipment, in commerce, in violation of 
the provisions of this Act, and if after notice from the Commission the provisions of 
this Act with respect to such fur product or fur are not shown to be complied with. 
Proceedings in such libel cases shall conform as nearly as may be to suits in rem in 
admiralty, and may be brought by the Commission. 

(2) If such fur products or furs are condemned by the court, they shall be disposed 
of, in the discretion of the court, by destruction, by sale, by delivery to the owner or 
claimant thereof upon payment of legal costs and charges and upon execution of good 
and sufficient bond to the effect that such fur or fur products will not be disposed of 
until properly marked, advertised, and invoiced as required under the provisions of 
this Act; or by such charitable disposition as the court may deem proper. If such furs 
or fur products are disposed of by sale, the proceeds, less legal costs and charges, 
shall be paid into the Treasury of the United States as miscellaneous receipts. 

(b) Whenever the Commission has reason to believe that-- 

(1) any person is violating, or is about to violate, section 3, 6, or 10 (b) of this 

Act; and 

(2) it would be to the public interest to enjoin such violation until complaint is 
issued by the Commission under the Federal Trade Commission Act and such com- 
plaint dismissed by the Commission or set aside by the court on review, or until 
order to cease and desist made thereon by the Commission has become final within 
the meaning of the Federal Trade Commission Act, 

the Commission may bring suit in the district court of the United States or in the 
United States court of any Territory, for the district or Territory in which such person 
resides or transacts business, to enjoin such violation, and upon proper showing a 
temporary injunction or restraining order shall be granted without bond. 
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GUARANTY 


Sec. 10. (a) No person shall be guilty under section 3 if he establishes a guaranty 
received in good faith signed by and containing the name and address of the person re- 
siding in the United States by whom the fur product or fur guaranteed was manufactured 
or from whom it was received, that said fur product is not misbranded or that said fur 
product or fur is not falsely advertised or invoiced under the provisions of this Act. 
Such guaranty shall be either (1) a separate guaranty specifically designating the fur 
product or fur guaranteed, in which case it may be on the invoice or other paper re- 
lating to such fur product or fur; or (2) a continuing guaranty filed with the Commission 
applicable to any fur product or fur handled by a guarantor, in such form as the Com- 
mission by rules and regulations may prescribe. 

(b) It shall be unlawful for any person to furnish, with respect to any fur product or 
fur, a false guaranty (except a person relying upon a guaranty to the same effect re- 
ceived in good faith signed by and containing the name and address of the person residing 
in the United States by whom the fur product or fur guaranteed was manufactured or 
from whom it was received) with reason to believe the fur product or fur falsely guar- 
anteed may be introduced, sold, transported, or distributed in commerce, and any 
person who violates the provisions of this subsection is guilty of an unfair method of 
competition, and an unfair or deceptive act or practice, in commerce within the mean- 
ing of the Federal Trade Commission Act. 


CRIMINAL PENALTY 


Sec. 11. (a) Any person who willfully violates section 3, 6, or 10 (b) of this Act 
shall be guilty of a misdemeanor and upon conviction shall be fined not more than 
$5,000, or be imprisoned not more than one year, or both, in the discretion of the court. 

(b) Whenever the Commission has reason to believe any person is guilty of a mis- 
demeanor under this section, it shall certify all pertinent facts to the Attorney General, 
whose duty it shall be to cause appropriate proceedings to be brought for the enforce- 
ment of the provisions of this section against such person. 


APPLICATION OF EXISTING LAWS 


Sec. 12. The provisions of this Act shall be held to be in addition to, and not in sub- 
stitution for or limitation of, the provisions of any other Act of Congress. 


SEPARABILITY OF PROVISIONS 
Sec. 13. If any provision of this Act or the application thereof to any person or cir- 
cumstance is held invalid, the remainder of the Act and the application of such provision 
to any other person or circumstance shall not be affected thereby. 
EFFECTIVE DATE 
Sec. 14. This Act, except section 7, shall take effect one year after the date of its 


enactment. 
Approved August 8, 1951. 
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FLAMMABLE FABRICS ACT 
Public No. 88 - 83d Congress, as amended by Public No. 629 - 83d Congress 
H. R. 5069 and S. 3379 


An Act to prohibit the introduction or movement in interstate commerce of articles of 
wearing apparel and fabrics which are so highly flammable as to be dangerous when 
worn by individuals, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, 


SHORT TITLE 
Section 1. This Act may be cited as the ‘‘Flammable Fabrics Act.’’ 
DEFINITIONS 


Sec. 2. As used in this Act - 

(a) The term “‘person”’ means an individual, partnership, corporation, association, 
or any other form of business enterprise. 

(b) The term ‘‘commerce”’ means commerce among the several States or with 
foreign nations, or in any Territory of the United States or in the District of Columbia, 
or between any such Territory and another, or between any such Territory and any State 
or foreign nation, or between the District of Columbia and any State or Territory or 
foreign nation. 

(c) The term ‘‘Territory’’ includes the insular possessions of the United States and 
also any Territory of the United States. 

(a) The term “article of wearing apparel’? means any costume or article of clothing 
worn or intended to be worn by individuals except hats, gloves, and footwear: Provided, 
however, That such hats do not constitute or form part of a covering for the neck, face, 
or shoulders when worn by individuals: Provided further, That such gloves are not more 
than fourteen inches in length and are not affixed to or do not form an integral part of 
another garment: And provided further, That such footwear does not consist of hosiery 
in whole or in part and is no ixed to or does not form an integral part of another 
garment. 

(e) The term ‘fabric’? means any material (other than fiber, filament, or yarn) 
woven, knitted, felted, or otherwise produced from or in combination with any natural or 
synthetic fiber, film, or substitute therefor whichis intended or sold for use in wearing 
apparel except that interlining fabrics when intended or sold for use in wearing apparel 
shall not be subject to this Act. 

(f) The term ‘‘interlining’’ means any fabric which is intended for incorporation 
into an article of wearing apparel as a layer between an outer shell and an inner lining. 

(g) The term “Commission” means the Federal Trade Commission. 

(h) The term “Federal Trade Commission Act”? means the Act of Congress entitled 
“‘An Act to create a Federal Trade Commission, to define its powers and duties, and for 
other purposes,’’ approved September 26, 1914, as amended. 


PROHIBITED TRANSACTIONS 


Sec. 3. (a) The manufacture for sale, the sale, or the offering for sale, in commerce, 
or the importation into the United States, or the introduction, delivery for introduction, 
transportation or causing to be transported in commerce or for the purpose of sale or 
delivery after sale in commerce, of any article of wearing apparel which under the 
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provisions of section 4 of this Act is so highly flammable as to be dangerous when worn 
by individuals, shall be unlawful and shall be an unfair method of competition and an 
unfair and deceptive act or practice in commerce under the Federal Trade Commission 
Act. 

(b) The sale or the offering for sale, in commerce, or the importation into the 
United States, or the introduction, delivery for introduction, transportation or causing to 
be transported in commerce or for the purpose of sale or delivery after sale in com- 
merce, of any fabric which under the provisions of section 4 of this Act is so highly 
flammable as to be dangerous when worn by individuals, shall be unlawful and shall be 
an unfair method of competition and an unfair and deceptive act or practice in commerce 
under the Federal Trade Commission Act. 

(c) The manufacture for sale, the sale, or the offering for sale, of any article of 
wearing apparel made of fabric which under section 4 is so highly flammable as to be 
dangerous when worn by individuals and which has been shipped or received in com- 
merce shall be unlawful and shall be an unfair method of competition and an unfair and 
deceptive act or practice in commerce under the Federal Trade Commission Act, 


STANDARD OF FLAMMABILITY 


Sec. 4. (a) Any fabric or article of wearing apparel shall be deemed so highly flam- 
mable within the meaning of section 3 of this Act as to be dangerous when worn by indi- 
viduals if such fabric or any uncovered or exposed part of such article of wearing apparel 
exhibits rapid and intense burning when tested under the conditions and in the manner 
prescribed in the Commercial Standard promulgated by the Secretary of Commerce ef- 
fective January 30, 1953, and identified as ‘Flammability of Clothing Textiles, Commer- 
cial Standard 191-53,’ or exhibits a rate of burning in excess of that specified in para- 
graph 3.11 of the Commercial Standard promulgated by the Secretary of Commerce effec- 
tive May 22, 1953, and identified as ‘General Purpose Vinyl Plastic Film, Commercial 
Standard 192-53.”” For the purposes of this Act, such Commercial Standard 191-53 shall 
apply with respect to the hats, gloves, and footwear covered by section 2 (d) of this Act, 
notwithstanding any exception contained in such Commercial Standard with respect to 
hats, gloves, and footwear. 

(b) If at any time the Secretary of Commerce finds that the Commercial Standards 
referred to in subsection (a) of this section are inadequate for the protection of the public 
interest, he shall submit to the Congress a report setting forth his findings together with 
such proposals for legislation as he deems appropriate. 

(c) Notwithstanding the provisions of paragraph 3.1 Commerical Standard 191-53, 
textiles free from nap, pile, tufting, flock, or other type of raised fiber surface when 
tested as described in said standard shall be classified as class 1, normal flammability, 
when the time of flame spread is three and one-half seconds or more, and as class 3, 
rapid and intense burning, when the time of flame spread is less than three and one-half 
seconds.1/ 


ADMINISTRATION AND ENFORCEMENT 


Sec. 5. (a) Except as otherwise specifically provided herein, sections 3, 5, 6, and 
8 (b) of this Act shall be enforced by the Commission under rules, regulations and pro- 
cedures provided for in the Federal Trade Commission Act. 

(b) The Commission is authorized and directed to prevent any person from violating 
the provisions of section 3 of this Act in the same manner, by the same means and with 
the same jurisdiction, powers and duties as though all applicable terms and provisions of 
the Federal Trade Commission Act were incorporated into and made a part of this Act; 
and any such person violating any provision of section 3 of this Act shall be subject to the 


1/Subparagraph (c) added by Public No. 629, 83d Cong., Ch. 833, Second Session, 8. 3379 (An Act to 


amend section 4 of the Flammable Fabrics Act, with respect to standards of flammability in the case 
of certain textiles), approved Aug. 23, 1954. 
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penalties and entitled to the privileges and immunities provided in said Federal Trade 
Commission Act as though the applicable terms and provisions of the said Federal 
Trade Commission Act were incorporated into and made a part of this Act. 

(c) The Commission is authorized and directed to prescribe such rules and regula- 
tions as may be necessary and proper for purposes of administration and enforcement 
of this Act. 

(d) The Commission is authorized to-- 

(1) cause inspections, analyses, tests, and examinations to be made of any 
article of wearing apparel or fabric which it has reason to believe falls within the 
prohibitions of this Act; and 

(2) cooperate on matters related to the purposes of this Act with any department 
or agency of the Government; with any State, Territory, or possession or with the 
District of Columbia; or with any department, agency, or political subdivision 
thereof; or with any person. 


INJUNCTION AND CONDEMNATION PROCEEDINGS 


Sec. 6. (a) Whenever the Commission has reason to believe that any person is 
violating or is about to violate section 3 of this Act, and that it would be in the public 
interest to enjoin such violation until complaint under the Federal Trade Commission 
Act is issued and dismissed by the Commission or until order to cease and desist 
made thereon by the Commission: has become final within the meaning of the Federal 
Trade Commission Act or is set aside by the court on review, the Commission may 
bring suit in the district court of the United States or in United States court of any 
Territory for the district or Territory in which such person resides or transacts busi- 
ness, to enjoin such violation and upon proper showing a temporary injunction or 
restraining order shall be granted without bond. 

(b) Whenever the Commission has reason to believe that any article of wearing 
apparel has been manufactured or introduced into commerce or any fabric has been 
introduced in commerce in violation of section 3 of this Act, it may institute proceedings 
by process of libel for the seizure and confiscation of such article of wearing apparel 
or fabric in any district court of the United States within the jurisdiction of which such 
article of wearing apparel or fabric is found. Proceedings in cases instituted under the 
authority of this section shall conform as nearly as may be to proceedings in rem in 
admiralty, except that on demand of either party and in the discretion of the court, any 
issue of fact shall be tried by jury. Whenever such proceedings involving identical 
articles of wearing apparel or fabrics are pending in two or more jurisdictions, they 
may be consolidated for trial by order of any such court upon application seasonably 
made by any party in interest upon notice to all other parties in interest. Any court 
granting an order of consolidation shall cause prompt notification thereof to be given 
to other courts having jurisdiction in the cases covered thereby and the clerks of such 
other courts shall transmit all pertinent records and papers to the court designated for 
the trial of such consolidated proceedings. 

(c) In any such action the court upon application seasonably made before trial shall 
by order allow any party in interest, his attorney or agent, to obtain a representative 
sample of the article of wearing apparel or fabric seized. 

(d) If such articles of wearing apparel or fabrics are condemned by the court they 
shall be disposed of by destruction, by delivery to the owner or claimant thereof upon 
payment of court costs and fees and storage and other proper expenses and upon execu- 
tion of good and sufficient bond to the effect that such articles of wearing apparel or 
fabrics will not be disposed of for wearing apparel purposes until properly and adequate- 
ly treated or processed so as to render them lawful for introduction into commerce, or 
by sale upon execution of good and sufficient bond to the effect that such articles of 
wearing apparel or fabrics will not be disposed of for wearing apparel purposes until 
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properly and adequately treated or processed so as to render them lawful for intro- 
duction into commerce. If such products are disposed of by sale the proceeds, less 
costs and charges, shall be paid into the Treasury of the United States. 


PENALTIES 


Sec. 7. Any person who willfully violates section 3 or 8 (b) of this Act shall be 
guilty of a misdemeanor, and upon conviction thereof shall be fined not more than 
$5,000 or be imprisoned not more than one year or both in the discretion of the court: 
Provided, That nothing herein shall limit other provisions of this Act. 


GUARANTY 


Sec. 8. (a) No person shall be subject to prosecution under section 7 of this Act for 
a violation of section 3 of this Act if such person (1) establishes a guaranty received in 
good faith signed by and containing the name and address of the person by whom the 
wearing apparel or fabric guaranteed was manufactured or from whom it was received, 
to the effect that reasonable and representative tests made under the procedures pro- 
vided in section 4 of this Act show that the fabric covered by the guaranty, or used in 
the wearing apparel covered by the guaranty, is not, under the provisions of section 4 
of this Act, so highly flammable as to be dangerous when worn by individuals, and (2) 
has not, by further processing, affected the flammability of the fabric or wearing 
apparel covered by the guaranty which he received. Such guaranty shall be either (1) 

a separate guaranty specifically designating the wearing apparel or fabric guaranteed, 
in which case it may be on the invoice or other paper relating to such wearing apparel 
or fabric; or (2) a continuing guaranty filed with the Commission applicable to any 
wearing apparel or fabric handled by a guarantor, in such form as the Commission by 
rules or regulations may prescribe. 

(b) It shall be unlawful for any person to furnish, with respect to any wearing 
apparel or fabric, a false guaranty (except a person relying upon a guaranty to the same 
effect received in good faith signed by and containing the name and address of the per- 
son by whom the wearing apparel or fabric guaranteed was manufactured or from 
whom it was received) with reason to believe the wearing apparel or fabric falsely 
guaranteed may be introduced, sold, or transported in commerce, and any person who 
violates the provisions of this subsection is guilty of an unfair method of competition, 
and an unfair or deceptive act or practice, in commerce within the meaning of the 
Federal Trade Commission Act. 


SHIPMENTS FROM FOREIGN COUNTRIES 


Sec. 9. Any person who has exported or who has attempted to export from any 
foreign country into the United States any wearing apparel or fabric which, under the 
provisions of section 4, is so highly flammable as to be dangerous when worn by 
individuals may thenceforth be prohibited by the Commission from participating in the 
exportation from any foreign country into the United States of any wearing apparel or 
fabric except upon filing bond with the Secretary of the Treasury in a sum double the 
value of said products and any duty thereon, conditioned upon compliance with the 
provisions of this Act. 


INTERPRETATION AND SEPARABILITY 
Sec. 10. The provisions of this Act shall be held to be in addition to; and not in 


substitution for or limitation of, the provisions of any other law. If any provision of 
this Act or the application thereof to any person or circumstances is held invalid the 





ANTITRUST AND MONOPOLY PROBLEMS 2439 


remainder of the Act and the application of such provisions to any other person or cir- 
cumstances shall not be affected thereby. 


EXCLUSIONS 


Sec. 11. The provisions of this Act shall not apply (a) to any common carrier, con- 
tract carrier, or freight forwarder with respect to an article of wearing apparel or 
fabric shipped or delivered for shipment into commerce in the ordinary course of its 
business; or (b) to any converter, processor, or finisher in performing a contract or 
commission service for the account of a person subject to the provisions of this Act: 
Provided, That said converter, processor, or finisher does not cause any article of 
wearing apparel or fabric to become subject to this Act contrary to the terms of the 
contract or commission service; or (c) to any article of wearing apparel or fabric 
shipped or delivered for shipment into commerce for the purpose of finishing or proc- 
essing to render such article or fabric not so highly flammable, under the provisions of 
section 4 of this Act, as to be dangerous when worn by individuals. 


EFFECTIVE DATE 
Sec. 12. This Act shall take effect one year after the date of its pagsage. 
AUTHORIZATION OF NECESSARY APPROPRIATIONS 
Sec. 13. There is hereby authorized to be appropriated such sums as may be 


necessary to carry out the provisions of this Act. 
Approved June 30, 1953. 
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The CHarrman. I just want to ask a couple of general questions 
which I have thought of over the recess. 

Mr. Keatine. Mr. Chairman, I make a point of order that the com- 
mittee is not in order with only one member sitting. 

The Cuairman. I know that is true, and the point is well taken. 

Mr. Keatine. I was opposed to that part of the rule that went 
through the House, because I think it throws an impossible burden on 
thecommittee. But I docall attention to it because it is an illustration 
of what I feel we will encounter, and that we will need a necessary 
amendment to that part of the rule. 

The CHarrM4n. f think you are eminently sound in your statement. 

The only point was I did not want to inconvenience witnesses, 
a the chairman of the Federal Trade Commission, which is 
what I would have done if I had suspended operations until we got 
men here, and it would be very unfair to him. You are right; that is 
what often happens. 

I sit here sometimes and open the meeting with a full attendance, 
and suddenly the men drift away. What are we going to do, send the 
witnesses away ¢ 

You realize what the situation is. 

Mr. Kratina. My suggestion was that any witness could insist upon 
2 or more or at least 2 being present, but that it not be mandatory, as 
it was written into this rule. 

I think this is a good illustration of a case where it is desirable, if 
necessary, for one member to conduct a hearing. 

The Cuarrmdn. I think our hearings are a little different, though, 
sometimes, than most of the others. We very rarely subpena a wit- 
ness, as you know; but the gentleman from New York is eminently 
sound in his statements, and I am in thorough accord with them. But 
I certainly would not want Mr. Howrey to be here and then go away, 
and then after another hour come back again when we get a quorum. 
It would be very hard on him. 

Going back to the Pillsbury case, Mr. Chairman, as I understand 
it, the complaint was filed and there was a hearing. Then the hearing 
examiner, in the chronology of the situation, referred his report to the 
full Commission, and then it went back to the trial examiner, and that 
is where it is now; is that correct ? 

Mr. Howrey. That is correct. The respondent is now putting 
in its evidence. 

The Cxarrman. I understand an application has also been made by 
attorneys for the respondent that the matter be put over until the fall 
because they want to go on their vacations; is that correct ? 

Mr. Howrey. I have no knowledge of that, Mr. Chairman. It may 
be correct. 

The CHarrmMan. I am checking the public records to find out. That 
may not be granted to them ; I do not know. 

Mr. Howrey. I might interject, if I may, that under the Adminis- 
trative Procedure Act the hearing examiner, as a matter of law, has 
complete charge of the hearing. We have no responsibility or, for 
that matter, no right to intervene in his handling of the hearing, and 
the only way we come in is on, perhaps, an interlocutory appeal to us 
on some ruling. But other than that we have no right to intervene in 
any way in the hearing until the evidence is all in, and the hearing 
examiner has made his initial decision. 
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The Cuarrman. Have you any idea how many pages there are of 
the transcript of that hearing already ? 

Mr. Howrey. As I understand it, when counsel in support of the 
complaint closed his case the record consisted of 3,500 pages. You 
understand that the hearing examiner, at the close of the Govern- 
ment’s case, dismissed the case upon the ground that the complaint 
lad not been supported by reliable and probative evidence. 

On appeal by counsel in support of the complaint, the Commission 
reversed that and said that the evidence in the record was sufficient 
and was reliable enough to establish a prima facie case; and then the 
case Was remanded, and the nee has been putting in its 
evidence. 

According to the record I have here, they have put in about 5,000 
pr se of testimony, 5 9,100 pages of testimony. 

The Cuarrman. I think it runs, I am told, about 9,000 pages up 
to date. 

Mr. Howrey. Yes; about 8,600. 

The Cuatrman. And has not that lengthy record been more or less 
due to the application of the rule of reason rather than the per se 
rule ? 

Mr. Howrey. No; I do not think it has. I think, if I may just go 
back a little bit, the evidence put in in support of the complaint con- 
sisted primarily of data to show the fact that Pillsbury had a history 
of acquisitions, a pattern of acquisitions, through their growth, their 
relative share of the market, and that was proved by letters which 

Pillsbury filed at a preliminary stage. It consisted of evidence that 
ee: had been few entries, few new entries, into the industry, in that 
area, and that there had been what they call a trend toward oligo- 
polistic competition in the urban markets, and that was the evidence 
put in by the Government. 

I do not consider that 

Mr. Keartne. Did you use that phrase? The Federal Trade Com- 
mission used that “oligopolistic” 

Mr. Howrey. Yes; we have fallen for it. 

Mr. Keatine. Did you get that from our chairman ? 

Mr. Howrey. I am not sure. We may have, because I am sure he 
has used it. 5 

The CHatrman. It is a good economic term, anyhow. 

Mr. Howrey. Yes. I think it is a good term to express a problem 
in our economy that we have never had a term for before, if I may say 
it that way. 

Mr. Keating. I cannot seem to make my constituents understand 
that. 1 

Mr. Howrey. Yes. 

Mr. Keating. I guess Mr. Celler’s constituents understand it. 

The CHarrman. My constituents even understand the other one we 
hear. which is called megalolatry, which is the cult of the bigger, the 
better. 

Mr. Howrey. I do not know that one. 

The Cuatrman. Go ahead, Mr. Howrey. 

Mr. Howrey. Now, the respondent is putting in its testimony, and 
every respondent has to have his day in court. That is our traditional 
system of jurisprudence under whic ‘h our Governr ent has thrived and 
our economy has expanded. 

63478—55—pt. 3——_-39 





2442 ANTITRUST AND MONOPOLY PROBLEMS 


The record I consider a small record up to date, as antitrust cases 
go. I do not think it is due to any difference in philosophy—of the 
rule-of-reason approach or the per se rule. I think if you would turn 
back, as I suggested this morning, to some of the older cases where the 
per se doctrine was followed completely, take a price-fixing case, for 
example 

The Cuatrman. Weren’t those old cases, like the Cement case, 
where, I understand, the record was about 30,000 pages 

Mr. Howrey. I think it was over 40,000; I checked on it. 

The Cuatrman. There, of course, we had no guideposts as you have 
in cases under the Celler Antimerger Act. 

We had very definite guidey yosts indicated in the report of the bill 
and in the law itself. 

In the Cement case, for example, if I remember, you had to deter- 
mine what was an unfair method of competition under section 5, and 
there I think counsel for defendants had a broader base for their 
defense. 

But under the antimerger law there is a much narrower base, end 
if you are going to apply the so-called rule of reason, then everything 

‘an be brought in. 

The base is made so wide, almost as wide as the Atlantic, and you 
could bring in as a defense every conceivable economic factor— 
factors involved in the particular industry. 

That is what I am a little concerned about, Mr. Howrey, with regard 
to the application of the so-called rule of reason. 

In the Pillsbury case, you see, a long time has elapsed; the record 
is now 9,000 pages. The case probably will come before your Commis- 
sion a second time, and then it goes to the court of appeals, and before 
the Supreme Court will have to passed on it, maybe 5 or 6 years will 
have Gapeed. Meanwhile the merger has jelled. It will be almost 
impossible to unscramble the assets of the two companies if a final 
decision is made against the merger. That is the comment I make on it. 

Mr. Keatine. Well, Pillsbury 1 is well able to hire competent lawyers: 
and you are a distinguished lawyer, Mr. Howrey, a practicing lawyer 
before you took on your present assignment. 

My experience has been that wherever you have lawyers involved, 
they seem to be singularly lacking in terminal facilities anyway, and 
if you do not have a rule of reason or some other rule, they usually 
aos ise some method of elongating a record considerably, anyway. 

I do not think it makes much difference what the rule is or what 
kind of a law you write. The lawyers are always—and I am one of 
them—are always devising methods of endeavoring to protect their 
clients’ interests within the framework of the law that has been 
enacted. If you do not have a rule of reason, they will devise some 
other kind of a rule to drag out the proceeding. 

The CHarrMan. I want to say to the gentleman from New York 
that what he says is very cogent. We were discussing this morning 
two types of approach: The per se rule, and the other, the rule of 
reason ; and I feel that the per se rule is the one that should be adopted, 
which would be much narrower. 

Mr. Keatrne. Is the per se rule going to cut down the lawyers’ 
business ¢ 
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The Cuarrman. I think it would materially, because with a rule of 
reason approach, why, a case could go on almost indefinitely by the 
defendants’ lawyers introducing so-called relevant economic factors. 

Now, that is a very broad rule, and if they can introduce relative 
economic factors they can, as I said a moment ago, introduce almost 
anything affecting and impinging upon the particular industry. 

[ am afraid it is going to consume a tremendous amount of time. 
But beyond that I will say to the gentleman from New York, I feel 
that the report that we filed, accompanying the Antimerger Act was 
pretty specific in laying down guideposts for adminisartive agencies ; 
and I read certain passages from it this morning—you were not pres- 
ent, unfortunately—which seemed, in my humble opinion, to indicate 
a per se approach, rather than the other. 

Mr. Kratrne. You mean Congress enunciated a rule of unreason ? 

The CuHarrman. No. 

Mr. Keatine. I do not understand. 

The Cuarrman. I mean, the report that we filed with the Celler 
amendment. 

Go ahead, Mr. Howrey. 

Mr. Howrey. If I may, I would just like to add this comment, that 
I think, perhaps, I did not make myself clear upon: I have analyzed 
the records in some of the cases which used the per se approach. 

Now, the Cement case was one of them. It was a strict price-fixing 
case. 

The question was whether there was collusion and conspiracy, and 
there was no rule of reason involved there. 

The record went to almost 50,000 pages—no, to 49,000 pages, of oral 
testimony, and almost 50,000 pages of exhibits. 

Then we have the Hartford Empire case, which is another per se 
case in the sense that it was price-fixing, and it went to about 64,000 
pages. 

Mr. Keratine. This Pillsbury case is not anywhere near approaching 
that one. 

Mr. Howrey. It is 8,600 today. 

The CuarrmMan. Not yet. 

Mr. Howrey. The point I was making is I do not care whether you 
use the per se approach or the rule of reason approach or think of 
some newly coined phrase—not that those are new phrases—you are 
still going to have big records in antitrust cases. I do not know what 
the answer to it is, but it is a difficult problem. 

The Caatrman. It all depends on the type of case. The Hartford 
case was a monopoly case. 

Mr. Howrey. It was a price-fixing case. The Aluminum Co. case 
was a monopoly case. 

The CaarrmMan. Was it not a case involving monopoly of patents? 

Mr. Howrey. It was a patent question. 

The Cuatrman. That is a different kind of case. 

Mr. Howrey. I have a whole series of cases that we have looked at 
because we feel, if I may just add this, that the Pillsbury case is a 
splendid example of how you can use a rule of reason approach, 
examine certain of the relevant economic. factors, and do it on a small 
record. Counsel for the Commission and counsel in support of the 
complaint did it on a 3,500-page record, and they had these factors. 
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Some of the evidence the hearing examiner did not think was too 
good, and it might shock a careful lawyer, who was used to practicing 
in court instead of before an administrative agency. 

For instance, some of the evidence that we let in to prove share of 
the market was a letter from the respondent making an estimate of 
what his share of the market was before and after the mergers. We 
let that in evidence because we thought it was indicative of a trend. 

In an antitrust case you do not have to prove exact facts like in a 
contract case or in a note case. You introduce evidence enough to 
establish a trend or a conclusion, and we felt that evidence submitted 
there did that, and we think that the Pillsbury case, if given an 
objective reading, and I am sure this committee will give it that, is a 
good example of where you can use a rule of reason approach—TI like 
to use the phrase—where you can examine the relevant economic 
factors—and still do it on a relatively small record. 

The Cuatrman. I am afraid you are not going to conduct many cases 
before the Federal Trade Commission with that approach. 

Mr. Howrey. We have been doing it all the time. I mean, I said 
this morning, and I think it is beyond refutation, that the long records 
in antitrust cases, at least Federal Trade Commission cases, are due 
to the cumlative testimony of competitors, customers, suppliers, and 
they just keep putting, each side keeps putting them on almost end- 
lessly, and there is where the time Me patience has become exhausted. 

Mr. McCuniocn. Mr. Chairman, I would like to make a comment 
in the nature of a question right at that point because I think the 
statement you have just made is so important. 

Is not the length of the record in a good many, if not all, of the 
instances dependent upon the ability and the courage of either the 
trial examiner or the master or the referee, or the judge, as the case 
may be? 

Mr. Howrey. Almost entirely. 

Mr. McCut1ocn. Has it not been your experience as a trial lawyer 
that some judges would permit endless testimony being repeated 
which would result in a trial lasting days and days, when another 
judge would hear the same case or a case exactly like it with the same 
evidence and dispose of it in one-tenth of the time? 

Mr. Scorr. According to the capacity of the judge to absorb punish- 
ment, 

Mr. Howrey. I think that istrue. I do not want to get personalities 
into this, but the judge in the Investment Bankers case in New York 
heard opening statements for some months before any evidence was 
introduced. 

Now, he tried it differently from other judges. He thought that he 
could get the opening statements before him and get more out of that 
than he could out of the great volume of evidence, 

But for some months the judge in the Investment Bankers case, the 
recent Investment Bankers case in New York, heard opening state- 
ments. 

Mr. McCuttocn. Of course, I am prejudiced, but I think it might 
serve a useful purpose for some trial examiners, some masters and 
some referees to go out into.a rural community sometime and hear a 
country judge try a lawsuit. 

Mr. Howrey. I think it would be very helpful. 
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Mr. Keatinea. It would be helpful to them to serve in Congress 
where you are limited to 5 minutes in the House of Representatives. 

Mr. Scorr. What do you mean 5 minutes? Most of the time you 
only get 1. 

Mr. Krattnec. Five isa lot. But isn’t this a judicial matter? Isn’t 
the establishment of what rule is to govern in your deliberation a mat- 
ter of the courts in reviewing some decisions which you may make? 

Mr. Howrey. We, of course, have to delineate our views of the law 
first in a written opinion. That is how this first came up. After the 
interlocutory appeal in the Pillsbury case, the Commission wrote an 
opinion for the first time delineating its view of the 1950 amendment, 
and interpreting that new law. I wrote the opinion. It is still pend- 
ing sdjedieetion and because of some of the penetrating questions 
over on the Senate side, I felt compelled to withdraw from the case 
because I did not think I could be judicial any more when I had been 
such an advocate of its views in answering questions. So I am free to 
discuss it today, and that is what we are discussing now. 

As you suggested now, that view of the law is by no means the estab- 
lished view. It will be, we hope, a case that will go to the courts; at 
least, I hope the courts will soon interpret the Celler amendment. 

Mr. Keattne. Have not the courts passed on it yet? 

Mr. Howrey. Oh, no; it is a new law. 

The Cuatrman. Yes, I think the court in the Second Circuit did. 

Mr. Howrey. In a preliminary way, in a motion for a preliminary 
injunction in a private suit between the Benrus Watch Co. and the 
Hamilton Watch Co., the court, the district court, did pass on it. 

The CHarrman. They applied, I am almost sure, if I can read it 
correctly, a per se rule. 

Mr. Keatinea. Did they call it that? Did they use that phrase 
“ner se’? 

The CHamrman. No. 

Mr. Howrey. No. In the Benrus case, I think Benrus was the sec- 
ond largest, and Hamilton was the third or fourth largest, and one or 
the other bought enough stock to get a representation on the board of 
directors; and a motion was filed to prohibit the voting of that stock 
upon the ground that it might violate amended section 7 of the Clayton 
Act, and the court-granted a preliminary injunction. 

Now, you trial lawyers know that you have a different showing on 
a preliminary stay than you, perhaps, would have on the merits at 
a final decision. But they settled the matter and it never got to a 
final decision. 

The Cuatrman. I admit that, and I would not say that any degree of 
finality was placed on it. | 

Mr. Howrey. Yes. 

The Cuatmrman. But I do think that the judge heard some facts 
very briefly, and held, as a conclusion of law— 
control of Hamilton by Benrus under the facts shown here would have been 


effective substantially to lessen competition in that industry within the purview 
of the Celler Antimerger Act. 


That decision was sustained by the court of appeals for that circuit. 

Mr. Howrey. I think that was a sound decision on a motion for a 
preliminary injunction. 

Mr. Keating. Do you think Mr. Celler’s Act is clear? I mean, did 
he write this in a clear way, or should it be revised and amended 
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Mr. Howrey. Well, I think it is a very good law. But, like every 
other antitrust law in its basic SE centes there is recognition that 
there are good competitive practices and bad competitive practices; 
those which lessen competition are bad, and those which do not are not 
bad, and we have the job given to us by the statute to ascertain whether 
the merger is injurious or not injurious. 

The Cuatrman. Mr. Howrey, I want you to know that there is 
nothing invidious, nothing personal, about this criticism. There is 
just an honest difference of opinion here. I understand that at Ann 
Arbor on July 18, 1953, you discussed the per se rule and the rule of 
reason, and you said, among other things, the following : 

However [you suggested that] the Commission would be plowing barren 
ground if it were bound by per se rules; that is, it cannot acquire a special knowl- 
edge of competitive conditions and the facts unless it, the Commission, examines 
all relative economic factors; unless it, the Commission, tests public interest 
and competitive injury by such comparative facts as business rivalry, economic 
usefulness, degree of competition, degree of market control, degree of vertical 
integation, customer freedom in choice of goods and services, opportunity for 
small competitors to engage in business, costs, prices, and profits. 

[ would like to know where we find warrant for such a conclusion in 
law, where you can take the liberty of determining where the merger— 
I am speaking of mergers—is in the public interest, whether the merg- 
ers have economic usefulness, and whether the mer ger results in 
greater or less profits. Where do you find that in the law? 

Mr. Howrey. Well, I think that is the whole literature of antitrust 
law. If you read any Supreme Court case on any antitrust subject, 
I think you will find those basic tenets set forth. 

Now, I think that was my first speech as Chairman of the Federal 
Trade Commission. It was not, and I am not apologizing for it—I 
liked it the way you read it—but it was not directed to the antimerger 
act or the Celler amendment. 

It was directed—and the title of the speech, I think, was directed— 
to the administrative process, and I was explaining what an admin- 
istrative agency is, wins it does, what Congress intended, what the 
concept was, and I think if you would read further, you w ould quote 
from a Supreme Court case which said that Congress had in mind the 
establishment of a body of experts where there would be lawyers, 
statisticians, and accountants; and we, even in our false advertising 
work, have doctors and chemists on our staff, and where we were to 
examine these factors as a body of experts upon the ground that the 
courts did not have economists and doctors, and so forth, attached to 
them and were not qualified or equipped, I ‘should say, to handle this 

vast cross section of trade regulation cases, and as a body of experts 
those were the things that we should look to and look at in deciding 
our cases. 

The Cuarrman. You may have in your enthusiasm, of course, over- 
shot the mark as a neophyte Chairman of the Commission. But didn’t 
you apply, and are you not applying, those very broad rules to the 
Pillsbury case even now, after you have had considerable experience as 
Chairman of the Commission ¢ 

Mr. Howrey. Yes; I think we are. We are using what I call, and 
other lawyers call, a rule of reason approach. Now, again we get in- 
volved in semantics. That should not be confused for a moment with 
the rule of reason of the Sherman Act. The rule of reason of the 
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Sherman Act was established in the American Tobacco case, and the 
Standard Oil case of 1911, and as far as I know, is still the law. 

Mr. Keating. Have you made aay speeches on the Celler Act of any 
kind? 

Mr. Howrey. I was reluctant to call it the Celler Act at first because 
Senator Kefauver claimed some credit for it, and Judge Gwynne said 
he wrote the report once. 

Mr. Keatrne. They reached an accord over here. When Senator 
Kefauver appeared, he called it the Kefauver-Celler Act, and I think 
our chairman referred to it as the Celler-Kefauver Act, but it is all 
agreed now, we call it the Celler Act. 

Mr. Howrey. I have done so today. 

Mr. Keattne. We are very fond of our chairman. 

Mr. Scorr. We are very fair about it. 

Mr. Kreatine. We are very fair about it. 

Mr. Howrey. I might say the Commission had been recommending 
the law for about 20 years before Mr. Celler got it through. 

The Cuairman. Oh, yes; that has happened. I am very happy to 
take some pride of authorship in it. The man who gets the bill through 
has the distinction of having his name on the bill. 

Mr. Howrey. That is correct. 

The CuatrMan. This is the bill, H. R. 2734, which I authored, and 
if you will look at the report, this is the report that accompanied the 
bill. 

Mr. Keating. Did it go through the House ahead of the Senate? 

The CHARMAN. It went through twice ahead of the Senate, under 
a suspension of the rules. 

Mr. Howrey. We think it is a very good law, and I think the main 
thing we should all work for is getting some authoritative court ad- 
judications behind this. 

Antitrust laws have a habit of having to be interpreted, and it takes 
time to do it. 

Until we get a good Supreme Court interpretation of it, we are all a 
little handicapped. 

Mr. Roprno. You talk about the rule of reason and the rule of reason 
approach. Can you elucidate? What is the difference ? 

Mr. Howrey. Yes, I think Ican. Iam not sure I can, but I will take 
a good try at it. 

The Sherman Act, section 1 of the Sherman Act, prohibits contracts, 
combinations, and conspiracies in restraint of trade. That is the basic 
language. 

The first court to deal with it said—well, any contract that deals with 
competitive matters is in restraint of trade. It is like when you sell a 
product, the seller who lost the business is hurt. So then the courts in 
the Standard Oil and the American Tobacco cases adopted the rule of 
reason, Which was that they should only prohibit unreasonable re- 
straints of trade. The best statement of it is in Mr. Justice Brandeis’ 
opinion in the Board of Trade case. I do not have that quotation here, 
but it is a splendid statement of the rule of reason. 

Now, that is under the Sherman Act, and that is the rule of reason. 

When you come to the Clayton Act you have a different test. You 
h: ave a test of “may subst: intially lessen competition or tend to monop- 
oly,” and the philosophy behind it was that they would try to adopt 
a little stricter test and try to stop things in their incipiency. This 
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the Federal Trade Commission had been doing long before my 
time—it is not my ideology we have adopted—and I think the courts 
had also wished to examine the various factors in the market to de- 
termine whether there may be a lessening of competition. 

In an exclusive dealing case, for example, a very recent case, where 
the Supreme Court said that an exclusive dealing contract in an ad- 
vertising, motion-picture advertising trailer that they run on the 
screen, an exclusive dealing contract for 1 year was reasonable or was 
justified by the business factors, and if it were longer, it would not, 

Now, I say a rule of reason approach requires you to examine cer- 
tain factors, and the factors that we examined in the Pillsbury case 
were the share of the market that was taken up by the merger, the 
pattern of the industry, the pattern of Pillsbury’s growth by acquisi- 
tion rather than by internal growth, that there had been no new en- 
tries, it was a hard business for a new little man to get into, and there 
was a trend toward oligolopolistic competition, that is competition in 
the urban markets between big companies. 

Now, those were the relevant factors that we thought conclusively 
demonstrated that a prima facie case had been made of a violation of 
the Celler amendment. 

In other words, a rule of reason approach was adopted; we called 
those the relevant factors. 

Now, we distinguish this very strongly from the rule of reason which 
~ Sherman Act requires, and we held that the facts in the Pillsbury 

‘ase would not have constituted a violation of the Sherman Act. We 
aid the reason why it would not have constituted a violation of the 
Sherman Act was because there was strong vigorous competition in 
the urban markets, in all the markets, but that competition in the 
urban markets was between the big fellows, General Mills, Pills- 
bury, and General Foods. 

Mr. Roptno. In other words, may I conclude that you see a real 
distinction between the rule of reason and the rule of reason approach? 

Mr. Howrey. In the Pillsbury opinion, section 2 of it is devoted 
entirely to that question, and we devote many pages to it. 

Mr. Roptnpo. Merely as a matter of observation, I would like to 
point out that Professor Oppenheim appeared before our committee, 
and in answer to a question by Mr. Maletz of our staff as to what was 
the distinction between the rule of reason and the rule of reason ap- 
proach, stated, and I quote: 


Well, I think that might be a matter of semantics. I see no real distinction. 


Mr. Howrey. Well, I know Professor Oppenheim very well, and I 
think you may have misunderstood. 

What he means is this: He does not see the per se phrase. He says 
it is unreasonable per se and the rule of reason is where it is an ac- 
complished fact. 

The Cuatrman. Mr. Howrey, would you say that the Supreme Court 
in the Standard Stations case and in the International Salt case, said 
a per se rule must be applied in the interpretation of section 3 of the 
Clayton Act? 

Mr. Howrey. I think you could say, Mr. Chairman, that the Su- 
preme Court said that, perhaps, in the International Salt case, but that 
was a tie-in agreement. I do not think that they said it in the Stand- 
ard Stations case, and certainly Mr. Justice Frankfurter, in com- 
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menting on it in the motion-picture advertising case, and I quoted it 
this morning, and I will be glad to quote it again 

The CHarrmMan. You quoted it this morning. 

Mr. Howrey. Clearly indicated that he considered these other fac- 
tors, such as the industry position of the Standard Oil Co., a large 
percentage of the market shutoff by the contracts, and so forth. 

The CHatrMan. That was an additional observation in a later case. 
But the Court itself as the arguments in that case clearly indicated, 
and as commentators point out t adopted a per se rule and rejected the 
rule of reason not only in the Standard Stations case but in the Inter- 
national Salt case. 

Mr. Howrey. They say that loosely, but if they are speaking ac- 
curately, they usually say that the Supreme Court in the Standard 
Stations case decided that because of the various factors, by far the 
rincipal one being the share of the market involved, they could say 
that that was unreasonable per se. 

In the International Salt case, which was a patent case and a tie- 
in case, which is very different from an exclusive dealing contract, they 
said, “We will sell you ours salt- dispensing machines, but you will have 
to buy our tablets to put init.” There the Supreme C ourt did not even 
bother with the share of the market. They said $500,000 were involved, 
and that was substantial enough. I do not have any quarrel with 
that. We followed that in the Insto Gas case recently. 

The Cuarrman. Let us confine ourselves to those two cases. Is not 
the language, the qualifying language, of section 3 and section 7 the 
same, namely, where the effect may be to substantially lessen com- 
petition or tend to increase monopoly ? 

The language in section 7, my bill, is the same as the language in 
section 3. 

Mr. Howrey. And in section 2; it is the same in section 2. 

The CHarrman. I am limiting myself to section 3 of the C layton 
Act. The Supreme Court made the interpretation I have indicated 
under section 3. 

Now as to section 7 the interpretation should be the same. 

Mr. Howrey. Could I read from—TI have not been able to read my 
statement yet—but if you had let me read from page 29- 

The Cuarrman. Go ahead. 

Mr. Howrey. And then make some other comments. This first 
sentence does not sound very appropriate after the comment you just 
made, but I say I have heard of no one who has seriously urged that 
the 1950 amendment was designed to make mergers unlaw ful per se. 

The legislative history of the amendment is clear beyond question. 

Mr. Keatrnc. That was before; you had not been here before. 

Mr. Howrey. I wrote that before I heard the chairman. 

The legislative history of the amendment is clear beyond question. 

For example, i in commenting on one feature of the bill which sub- 
sequently became the law, the Judici iary Committee of the House 
pointed out that— 

The test of the effect on competition between the acquiring and acquired 
firm has been eliminated. One reason for this action was to make it clear that 
this bill is not intended to prohibit all acquisitions among competitors. 

Another illustration is found in the reports of both committees 
where, as I have already pointed out, it is said repeatedly that the 
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statute would not apply to the mere possibility, but rather to the rea- 
sonable probability of the prescribed effects on competition. 

Moreover, as a further instance, the House Committee on the Judici- 
ary went to great lengths to point out that— 

Small companies which cannot produce the specified effect upon competition 
are not forbidden to acquire either stock or assets. Obviously, those mergers 
which enable small Companies to compete more effectively with giant corpora- 
tions generally do not reduce competition, but rather, intensify it. 

It seems clear, therefore, that a per se approach would in effect re- 
peal the qualifying clause of the statute. 

I would like to add to that, if I may, that the reference that you 
made to the report of similar language being in the Clayton Act, you 
have to look to the three sections. There is section 2, which uses the 
same language or similar language, section 3, and section 7. 

As we pointed out in our opinion in the Pillsbury case, you have to 
look to the purpose of the statute. You cannot interpret the effect 
on competition without any regard to the enacting clause; and in 
section 3 the statute is designed to prohibit exclusive dealing or re- 
quirement contracts and tie-in clauses where the prohibited effect 
may occur; and it was designed to permit the seller to sell to whom- 
soever he pleases, and the buyer to buy from whomsoever he pleases, 
so it was dealing with a seller and a buyer. 

Now, you come to section 7, which prohibits the acquisition of stock 
and assets where the effect may be the lessening of competition, and 
you are looking at the market. The statute uses “the market,” “in the 
market,” in any section of the country. You are not looking at the 
individual seller or buy er: and, further more, the section 3 requirements 
contracts and tie-in clauses are usually imposed by the seller on the 
buyer. They are not voluntary 

In mergers it is usually a voluntary mutual transaction, and so you 

cannot, if I understand you correctly—y ou seem to suggest that you 
can interpret the effect on competition, regardless of the } purpose of the 
statute, and that is the explanation that we made in our Pillsbury 
opinion. 

The Cuarrman. Let us see what Judge Barnes says anent this 
subject. 

In a speech made at Northwestern University in 1955, a month or so 
ago, Judge Barnes discussed the congressional design intended for 
amended section 7, that is the Celler Act t, as well as activ ity aimed at 
effectuating this congressional plan. 

Judge Barnes states at pages 2 and 3 of his speech: 


In like fashion the House Committee report states— 
that is this report accompanying the Celler Act states— 


that the tests prescribed are intended to be similar to those which the courts 
have applied in construing the same language as used in the other sections of the 
Clayton Act * * * From this congressional design we derive amended section 7’s 
essential legal test. 

If it is correct, as I indicated, or you may differ somewhat, that the 
Supreme Court rejected the rule of reason in the interpretation of the 
section 3 referred to by Judge Barnes, I think that you are on the 
wrong track, and I think you may have to revise your point of view. 

Mr. Howrey. I do not disagree with that statement. We tried to 
apply it in our Pillsbury opinion, and we think we did apply, certainly 
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we applied, the same rule that we apply in section 2 cases where the 
same language appears. 

The CuarrMan. Certainly you could not apply a rule of reason in 
the Crown-Zellerbach case. 1am saying this more or less for the edi- 
fication of those on the committee who were not here this morning. 
You could not apply a rule of reason to the Crown-Zellerbach case 
which purchased its competitor, both concerns making coarse paper. 
One concern made 20 percent and the Zellerbach concern made 50 per- 
cent, and in that given area on the Pacific coast the Zellerbach Co. 
obtained 70 percent of that entire type of production there. 

How in thunder you could apply a rule of reason there and not say 
automatically that that was a violation of the Celler Act because it was 
a substantial lessening of competition, is quite beyond me. 

Mr. Keatine. When was that acquisition undertaken ? 

Mr. Howrey. I do not know where Chairman Celler gets the facts. 
Maybe he has examined the record. That case is now being tried, and 
I cannot comment on it unless I disqualify myself, because I have to 
sit as a judge on it. I am already out of the Pillsbury case 

The Cuarrman. I do not want you to do that. 

Mr. Howrey. But I must say that those facts are being established 
now. I do not see how—and I certainly mean no offense to you—you 
can say those are the facts, because there is a hearing going on now to 
try to establish the facts. 

The CHarrman. That is the complaint that you filed. 

Mr. Howrey. I know, but you cannot decide it on a complaint. 

The Cxuarrman. I am willing for you to just limit yourself te 
those facts: whether or not there is 50 percent or whether there is 20 
percent. If youruled that, I do not see how you have to— 

Mr. Howrey. I can say this, that the share of the market is a very 
important factor, and I think it was certainly the primary factor we 
considered in the Pillsbury case. If you will permit me, I would 
like to 

The Cuatrman. I think it is very important, Mr. Howrey. 

Mr. Howrey. I would like to correct a statement I made this morn- 
ing or someone made about the Maico case. There was a suggestion— 
I think you made it, perhaps, Mr. Chairman, or Mr. Maletz, that the 
same situation existed there. That is a finished case, and in that case 
there was no evidence and no finding as to the share of the market 
at all. It was merely a finding of the dollar amount involved, and 
it was an exclusive dealing case, so there we did not even have, when 
we sent it back on a remand, we did not even have any evidence on 
the share of the market. 

The Cuatrman. I do not want you to answer this, but I want to 
make an observation. Certainly, in the Zellerbach case if you are 
seeking to establish a violation of the Celler Antimerger Act, and 
you just proved flatly without much ado that Zellerbach had 50 per- 
cent of the market and the absorbed company had 20 percent of the 
market, you certainly would not have to go into all the relative and 
economic markets, test the public interest, test the competitive injury, 
find out the comparative facts as to business rivalry, economic use- 
fulness, the degree of competition, the degree of market control, the 
degree of vertical integration, customer freedom in choice of goods and 
services, opportunity for small competitors to engage in business, 
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costs. prices, and profits. I think all those extras, those economic 
factors, would be irrelevant. I think the percentage is enough, is 
sufficient, because the act says “substantial lessening of competition.” 

Mr. Howrey. Yes, it may be; when the case comes up it may be 
sufficient. That is the point I have been trying to make, but you 
cannot just establish an invariable rule that the percentage of the 
market is enough, because in some cases, the Supreme Court held 
in the Standard Stations case that 6 percent of the market was 
involved. 

Now, it is true if there is 80 percent involved that you would not 
have to go one step further, or if there was a large amount. But 
when you get down to the Standard Stations’ amount of 6 percent, I 
think the Supreme Court was quite right, and I think Mr. Justice 
Frankfurter was quite right when he said: 

We looked at the dominant position of the Standard Oil Co. We looked at the 
fact that all of the inventory was involved in all of these stations, and these other 
factors. 

The Cuarrman. I do not want to have you answer this question 
because I certainly do not want you to disqualify yourself. This isa 
Judiciary Committee, and we want to be very careful. 

Mr. Kratine. But we do not want to put pressure to bear on the 
Commission as to how they decide a case. 

The CuatrMan. I am just asking questions. Maybe one of the other 
members of the Commission, or one of our distinguished colleagues, 
can answer it. 

Do I understand the Commissioners asked for a survey, an economic 
survey, to be made concerning the Zellerbach case? Judge Gwynne, 
you would be disqualified, too. Is there anybody here who can answer 
that ? 

Mr. Howrey. I think the Director of our Bureau of Litigation 
could probably answer it. He is in charge of the trial of the case. 
Did you hear the question ? 

Mr. Sueeny. I am not sure I heard the question. 

The CuatrMan. Has the Commission ordered an economic survey 
to be made concerning the Zellerbach case ? 

Mr. Sueeny. No, sir. The Bureau of Litigation has conducted 
such a survey, and it has already been introduced into the record. It 
was put in, in hearings during the past week. 

The Cuarrman. I do not know what the nature of the survey is. Do 
you care to give us the nature of the survey ? 

Mr. Suereny. The nature of the survey—the survey was made for 
the purpose of determining the purchasing pattern of jobbers and 
converters of the paper on the west coast and in the Mountain States. 
It was for the purpose of identifying the companies from which they 
purchased and the products that were purchased from the various 
companies. 

The Cuatmrman. That is the point I am trying to make. TI cannot. 
for the life of me, see how a survey of that kind could help in this 

case, except to prolong the case, give a much larger target for defense 
lawyers to shoot at. It would not add one iota as to whether or not 
there was a substantial lessening of competition in that Pacific coast 
area. Ithink that is wrong, in my humble opinion. 

I do not speak for the committee, but I think that is a dangerous 
thing to do where there is 70 percent of the market involved, to con- 
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duct an economic survey and then bring in all these extraneous factors 
for defense lawyers to shoot at, which 1s going to create an inordinate 
length of time and the good Lord knows when we will see the end 
of it. 

Mr. Howrey. Mr. Chairman, we will be glad to substitute any 
counsel you want to suggest. If you want to and if you will appoint 
counsel, we will let them try the case. We will let Mr. Maletz try 
it, won’t we, Joe, if you want to. 

Mr. Keattne. I do not think this committee has got any business 
telling the Federal Trade Commission how to run their shop or how 
they should conduct their lawsuit or prepare their cases for trial. I 
think it is going way wide of the mark of anything I thought we were 
set up to do. 

The CuatrrmMan. I do not agree with the gentleman. I think we 
have a right to know how our act is being carried out. 

Mr. Howrey. We will be very glad, Mr. Chairman, to substitute 
any trial counsel you pick out and let him try the case. It is a tough, 
hard case, and we will be very glad to pass it to this committee if 
they want it. 

Mr. Sueeny. Mr. Chairman, I think there may possibly be a slight 
misunderstanding. 

The Commission has charged, as you state, that in certain papers 
1 of these companies had 50 percent of that market, that west coast 
market, and another company had 20 percent, the company that was 
acquired. But that does not prove even those facts. It does not 
preve the general market out there. It does not prove what the posi- 
tion, actual position, of these companies may be in that market; and 
the purpose of this survey is to prove those facts; so that when we go 
back before the Commission we can state what those facts are, and if 
we go before the court we can state what those facts are. 

Mr. Roprna Mr. Howrey, I believe that some time during your 
testimony this morning you made reference to a July 1, 1954, date. 
Is that in connection with a date on which you ordered the reorganiza- 
tion of the Commission ? 

Mr. Howrey. I do not recall, Congressman, how I made that use 
of the date, how I used that date. I think our reorganization did be- 
come effective July 1, 1954. 

Mr. Roprno. Might I ask whether you recall if Commissioner Mead 
did not enter a vigorous dissent at the time on the question of re- 
organization ? 

Mr. Howrey. Yes; he dissented very strongly. He has in all of 
our reorganization matters. 

[ think this is a matter of private minutes, but it is a fact; I do 

not know whether I should say it or not. 
| Mr. Scorr. We can read it in Drew Pearson’s column, as we did 
recently. We take public notice of it. 

The CHamrmMan. Go ahead with your statement—excuse me, Mr. 
Rodino., 

Mr. Roprno. Was there not, Mr. Chairman—I may be misinformed 
as to the actual title of the bureau you mentioned—I think you men- 
tioned four divisions this morning—was there a Bureau of Anti- 
monopoly ? 
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Mr. Howrey. Yes. At that time we had a Bureau of Antimonop- 
oly, a Bureau of Deceptive Practices, a Bureau of Industry Coopera- 
tion, and a Bureau of Industrial Economics, and a General Counsel’s 
office. 

Now, under the reorganization we changed that to a Bureau of 
Investigation, Bureau of Litigation, Bureau of Consultation, and 
Bureau of Economics, and the General Counsel’s office. 

Now, we did that for this reason: We had 2 sets of investigators, and 
2 sets of trial lawyers, 1 in the Bureau of Antideceptive Practices, and 
1 in the Bureau of Antimonopoly, and there had grown up a very 
unfortunate relationship of so-called first-class lawyers who had anti- 
monopoly cases, and second-class lawyers who tried antideceptive 
cases. 

I thought that was bad for our morale. We had 2 sets of investi- 
gators and 2 sets of trial lawyers, and I thought it was a luxury we 
could not afford, so we combined them, and we have now 1 Bureau 
of Litigation, and 1 Bureau of Investigation, and it follows out, | 
think, the original Hoover recommendations. 

We followed them in this way: We set up what we call project 
attorneys, and we patterned it—it was an idea of mine, so I take the 
credit for it—we patterned it after the English system of the solicitor 
who has charge of a case. The solicitor goes out and employs a bar- 
rister, accountant, or whatever he needs. 

We now have put the project attorney in charge of the case in the 
sense that he cannot buck it to anybody else. It had been the custom 
for years in the Commission, I think, when you would call up a par- 
ticular man and say, “Why isn’t that case moving?” he would say, 
“T haven’t got it; it is down in the Bureau of Economics.” 

But the project attorney cannot say that now because as the solicitor 
had the responsibility, he has the responsibility from the time the case 
comes in until the time it is settled, and we have, I think, licked the 
delay problem with that plan. 

Mr. Kearttine. I think that is very sound. 

Now, we have jurisdiction over monopoly and antitrust, and the 
Committee on Interstate and Foreign Commerce has jurisdiction over 
deceptive practices. They would not like to have themselves called a 
second-class committee and ourselves called a first-class committee. 

Mr. Howrey. I am sure they would not. 

Mr. Keatrine. I think it would be very sound. 

The CHarrmMan. You will admit we are a first-class committee. 

Mr. Roprno. What bureau has jurisdiction over mergers, Mr. How: 
rey / 

Mr. Howrey. Well, no particular bureau has, and that is why we 
had to establish the task force because the way it worked before, thi 
Bureau of Economics—I think this is right, and if it is not I will stané 
corrected—learns about the merger, they make some preliminary 
checks, based upon a vast reservoir of information about various i! 
dustries. If they think it is important enough, they make a furthe! 
check and investigation. Then they made a recommendation to tli 
Bureau of Litigation, which looks it over and says, “Well, we have 
not got enough evidence on this point and we cannot draw a complaint 
until you make another investigation.” It shuttled back and fort! 
in this manner. 
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So we set up this task force to cut across all bureau lines, and we put 
lawyers, statisticians, and accountants. all types of personnel, on the 
task force. The task force sends a case to the Bureau of Litigation 
when the members believe there is a case. 

Mr. Roptno. Thank you. 

Mr. McCuuxocu. I would like to ask about three questions that 
touch on this particular thing. I presume that there were some dupli- 

cations eliminated in this reorganization ? 

Mr. Howrey. Yes. We eliminated, I think, a great deal of duplica- 
tion primarily in making the changes in bureaus that I have described. 

The big thing, however, I think we accomplished was the element 
of delay; delay 1 is the greatest enemy of all law, but I think even more 
so of administrative law than judicial law— although in the Federal 
district courts in New York they tell me it takes 3 to 4 years to get 
to trial in a civil case, and in our own courts in the District of Co- 
lumbia it takes 2 to 3 years to get to trial in a civil case. We were 
suffering under the handicap of del ay, and the whole reorganization 
was aimed at this problem. 

We think—I hesitate to say this because the chairman has sort of 
criticized me for boasting today, at least this morning—but we have 
brought our docket up to date for the first time in the history of the 
Federal Trade Commission. There is only one case that is pending 
before an individual Commissioner now for more than 30 days. 

Our dockets are more up to date than they have ever been in his- 
tory, and I attribute it to our reorganization. 

Another thing we did, one of the big things—besides the project 
attorney concept, was to put in a set of controls. They are called 
management controls. A set of IBM machines is used, and we require 
our lawyers now to keep a diary just like a lawyer in private practice. 

We run our office like a big law office. They enter on their cards 
every day the number of hours they spend on their cases, and what 
they did on each case. 

We run these through the IBM machines, and the Executive Direc- 
tor makes a report monthly on the time spent on each case. If we find 
some small case where there is an inordinate time spent on it we can 
check it right away. 

Then the other thing we did to beat the delay problem was that we 
took off the Commissioner’s table approximately 60 or 70 percent of 
the volume work they had been doing. 

Heretofore no case was closed except by minute of the Commission. 

We had this firm of management consultants come in, and it recom- 
mended that where the staff had unanimously, and all bureaus, recom- 
mended that no case be made, the secretary has the prerogative of 
closing that case. 

Then a report is made at the end of the month to the Commission 
showing what case was closed, the reasons for its closing, so that any 
Commissioner who wants to can call for the file and have it reopened. 

But we do not have to wade through this enormous—we used to have 
files rolled into our conference room that would cover 3 or 4 dollies. 
These were the files we were investigating. Some Commissioner had 
to go through all those files and recommend the case be closed. We do 
not do that any more. 
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Mr. McCutxiocu. Another question, Mr. Howrey: I presume in 
this reorganization there were some employees who resigned or lost 
their positions by reason of this reorganization; is that correct? 

Mr. Howrey. There were some who resigned. There were some 
who were shifted, but I do not believe we let anybody go as a result 
of the reorganization. 

Now, we did have a reduction in force earlier, a year before that, 
because of a budgetary situation, but we changed some bureau heads. 
I do not believe we let anybody go as a result of the reorganization, 
but we did change jobs. 

As a matter of fact, we changed every job at the Commission be- 
cause we had an entirely new structure, entirely new concept. 

Mr. McCutiocu. There were some people who were a bit unhappy, 
and they complained to individual Members of Congress or to the 
committees thereof ? 

Mr. Howrey. I am sure of that. There were some people we had 
who were Bureau Directors, and we did not want them. There was 
1 Bureau Director who was 69 and was going to retire, and we put 
him on a job as counsel to the Bureau. We had several cases of that 
kind, you are right. 

But if I may say so, it was, in my opinion, all done strictly on 
merit, and I think we have picked the right men for the right jobs. 

Mr. McCutiocn. Are you reasonably satisfied with the results of 
your reorganization up to this time? 

Mr. Howrey. Beyond any hope that I had; I am satisfied, yes. 
It has been a success to a much greater degree than I anticipated. 

Mr. Scorr. That led toa certain amount of criticism in Washington, 
inevitably. 

Mr. Howrey. Yes. 

We did this: We employed and the Budget Bureau paid for a firm 
of outside management consultants. The firm came in and it wrote 
a big black book; it is a splendid book. 

The first thing we did was to set that book on the table, on the 
press table, so that it was svailable to anybody who wanted to see 
it, and everybody. It has been there for everybody to look at from 
the time we received it; it was all on the table from the beginning. 

The Cuatrman. To get back to this exclusive dealing contract that 
you spoke of this morning, that is the exclusive dealing contract in 
the Maico case, which was a hearing-aid case, there was an exclusive 
dealing contract where the dealer was prohibited from using products 
from any competing company of the seller. 

In that case, as I understand it, the Federal Trade Commission, 
considering the exclusive dealing arrangements, rejected the per se 
wpproach which the Supreme Court adopted in interpreting section 3 
of the Clayton Act, and I think you said in a speech before the 
American Marketing Association on June 14, 1954, that in that case 
the Commission there held that it could properly consider economic 
and marketing factors in deciding exclusive dealing cases under 
section 3 of the Clayton Act. 

Do you hold to that view, despite the Standard Stations case which 
rejected the rule of reason? 

Mr. Howrey. Well, there is where we separate. I cannot admit 
that the Standard Stations case absolutely rejected an examination 
of relevant market factors. , 
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The CuatrmMan. Don’t you think where there is an exclusive deal- 
ing contract that in and of itself makes for violation of section 3 of 
the Clayton Act ¢ 

Mr. Howrey. No, I do not, because Congress outlawed exclusive 
dealing contracts only where they substantially lessen competition or 
tend to monopoly, and many of them have been upheld in the courts. 

The Cuarrman. In other words, where there is an exclusive contract 
and it tends to create a monopoly or tends to substantially lessen com- 
petition, must you not apply the per se rule there? 

Mr. Howrey. Well, 1 do not know what you mean by the per se 
rule. Ithink you apply there the rule that 1 would apply there, which 
is whether there has been a substantial foreclosure of the market. 
In other words 

Mr. Keating. All of these economic factors would be pertinent to 
the question as to whether the exclusive contract did tend to substan- 
tially lessen competition or create a monopoly. 

Mr. Howrey. I think, if I may just say, not all of them, perhaps— 
this long list that the Chairman read from one of my speeches— 
would not apply in all cases, but some of them would apply in some 
cases and some in others. But each case is based on its facts, and in 
these hearing-aid cases, this Maico case to which you referred, was 
one of them, one of the things—I am repeating myself a little from 
this morning—the hearing examiner—we had several of these cases, 
and they all wanted to show through evidence that an exclusive deal- 
ing contract was justifiable in their particular industry, because of 
the particular facts—where the machine was expensive and their 
outlets were trained and were semiprofessional, and they thought it 
was only fair that they could tie up those outlets that they had trained 
for some time. We held in all those cases 

The Cuarrman. That case, has it been appealed / 

Mr. Howrey. The second circuit confirmed us in the Dictograph 
case. We have issued an order in every one of those cases. We have 
held them all illegal, and the second circuit affirmed the Dictograph 
case and in another case, Anchor Serum, a brilliant opinion was 
written by Judge Gwynne. 

Mr. Keatinc. When Judge Gwynne writes an opinion it is accepted 
per se as brilliant. 

Mr. Howrey. It is in my case because I have great admiration 
for his ability. 

Mr. Mauerz. Is it not true in the Standard Stations case that the 
Supreme Court held if a substantial volume of commerce was involved 
that constituted a violation of section 3 of the Clayton Act, and that 
it Was unnecessary to consider other relevant economic factors? 

Mr. Howrey. No, it did not hold that. It held that—and what you 
probably meant to say was that it held that—where a substantial 
share, you said a substantial volume—that could just mean a dollar. 

Mr. Materz. I said substantial volume, and I meant to say that. 

Mr. Howrey. They did not hold that at all; the International Salt 
case held that. 

Mr Materz. Would you tell us what you think the Supreme Court 
held in the Standard Stations case ? 

Mr. Howrey. Well, I will be very happy to—— 

Mr. Keating. How long will it take you to do that? 


63478—55—pt. 340 
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Mr. Howrey. Well, commentators have varied on that subject, and 
I have in my own speeches found that I have said differing things 
about what the Standard Stations case held. 

One lawyer will say it held one thing; another lawyer will say it 
held something else. The opinion was 5 to 4. Three of the people 
who participated, three of the Justices who participated in the case, 
are no longer sitting on the Court, and then the guess is what the 
present Court would hold. 

But I think the best evidence and the best answer I can give you 
is to give you the reference to what the man who wrote it said he 
meant to say. 

Mr. Maerz. That was in a subsequent case involving different 
acts. 

Mr. Howrey. That was a subsequent case, but he was commenting 
on his own words, and I think I probably will buy that viewpoint of 
the Standard Stations case. 

Mr. Marerz. Would you say, Mr. Howrey, that the Maico decision 
is entirely consistent with the Standard Stations decision ? 

Mr. Howrey. Yes, I would, and I have the opinion right here, and 
I will be glad to submit it for the record. 

Mr. Maerz. Let me ask you this question. 

The CHarrmMan. That will be accepted for the record. 

Mr. Howrey. Fine; I would like to have it. 

(The document referred to follows :) 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Cemmissioners: Edward F. Howrey, Chairman; Lowell B. Mason; James M. 
Meaa; Albert A. Carretta; John W. Gwynne. 


IN THE MATTER OF THE Marco Co., INC., A CORPORATION 


DOCKET NO. 5822——-ORDER GRANTING APPEAL IN PART, SETTING ASIDE INITIAL DECISION, 
AND REMANDING PROCEEDING TO HEARING EXAMINER 


This matter is before the Commission upon respondent’s appeal from the 
initial decision of the hearing examiner, briefs in support of and in opposition 
to said appeal and oral argument of counsel. 

In support of its appeal respondent contends that the record herein does not 
establish that its exclusive dealing contracts with its distributors has had or 
may have any adverse effect on competition and that, therefore, the compplaint 
herein should be dismissed. Respondent also takes exception to certain of the 
findings, to the conclusion, and to the order in the initial decision. It also excepts 
to the hearing examiner’s rulings granting a motion, to strike certain evidence, 
excluding certain exhibits and rejecting certain offers of proof. 

An examination of the record shows that the hearing examiner struck or 
excluded from the record certain evidence relating to the effect on competition 
of the exclusive dealing provisions in respondent’s contracts with its distributors. 
For the reasons stated in the written opinion of the Commission, which is being 
issued simultaneously herewith, the Commission is of the opinion that evidence 
relating to the effect of these contractual provisions on competition is relevant 
and material to the issues herein and should have been received and considered. 

The Commission, however, does not believe that this matter should be dis- 
missed, but is of the opinion that the initial decision should be set aside and the 
proceeding returned to the hearing examiner for the reception and consideration 
of such material evidence. Respondent’s exception to the hearing examiner's 
failure to dismiss the complaint, therefore, should be denied. 

Consideration of respondent’s other objections to the initial decision is not 
believed necessary as that decision is being set aside. 
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The Commission, therefore, being of the opinion that material evidence neces- 
sary for a proper consideration of this matter has been erroneously excluded from 
the record: 

Ir 'S ORDERED that respondent's appeal from the initial decision is granted in 
part and denied in part in the manner and to the extent hereinabove idicated. 

IT IS FURTHER ORDERED that the initial decision is hereby set aside. 

IT 1S FURTHER ORDERED that this matter is hereby remanded to the hearing 
examiner for reconsideration of all rulings rejecting or striking evidence in the 
light of this decision, for reception of proper evidence relating to the competitive 
effect of the exclusive dealing provisions of respondent’s contracts, and for 
further appropriate proceedings in due course. 

By the Commission, Commissioner Gwynne not participating for the reason 
that oral argument herein was heard prior to his appointment to the Commission. 

Commissioner Mead concurs in the result in the light of the facts in this case. 

[SEAL] ALEX. AKERMAN, Jr., Secretary. 


Issued December 7, 1953. 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COM MISSION 


Commissioners: Edward F. Howrey, Chairman; Lowell B. Mason; James M. 
Mead; Albert A. Carretta; John W. Gwynne. 


IN THE MATTER OF THE Marco Co., INC., A CORPORATION 
Docket No. 5822 
OPINION OF THE COMMISSION 


By Mason, Commissioner: 


This matter is before the Commission upon an appeal by the respondent 
from an initial decision holding that it has entered into and enforced ex- 
clusive dealing contracts with retail dealers of hearing aids in violation of 
section 3 of the Clayton Act. The hearing examiner found in his initial 
decision that this exclusive dealing contract requirement may have, has had, 
and now has the effect of substantially lessening competition and has a tendency 
to create a monopoly. 

Upon examination of the record, however, we find that the hearing examiner 
has excluded or stricken all evidence relating to the actual competitive effect 
of respondent’s exclusive dealing requirement. His entire decision is based 
on the presumption that there must have been lessening of competition because 
respondent is either the ‘fourth, fifth, or sixth” largest company in the hearing- 
aid field: it has had exclusive dealing contracts with its retail distributors 
since 1945 (1238 distributors in 1950) and during that period of time its business 
has increased greatly : 


1945 (approximately) ______ t _____ $600, 000 
[oneeee.. ck. Bonbe : . ez . 1,912, 736 
1948—49_____ ABS, 2 : af : = 3, 8G8;287 
1940-§0___.._____ aru i 2 Es 1, 927, 733 


The hearing examiner rejected all of respondent’s attempts to present evidence 
for the purpose of showing (1) that there has been an increase in the number 
of its competitors, (2) that the volume of business of its competitors has in- 
creased, (3) that its share of the market has been decreasing, (4) that its 
dealers constitute a small percentage of the total number of hearing-aid dealers 
in the country, and (5) other matters relating to effect on competition. 

These factors, in our opinion, all have a very real hearing on whether there 
may be, or already has been, a substantial lessening of competition due to 
respondent's exclusive dealing contracts. The examiner likewise refused to 
allow counsel supporting the complaint to present testimony by competitors 
of actual foreclosure of a portion of the market to them as a result of respondent's 
contracts. 

The hearing examiner presumed the existence of a lessening of competition 
yet excluded evidence which might show facts to the contrary. This exclusion 
was based on an interpretation of the Supreme Court's decision in the Standard 
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Stations case’ to the effect that such evidence as to the economic effect of the 
challengea contract is immaterial and surplusage. 

From our reading of the statute, we cannot conclude that evidence of the 
effect of an exclusive dealing agreement on competition is immaterial in a 
Federal Trade Commission proceeding alleging violation of section 3 of the 
Clayton Act. The Supreme Court did not require evidence of competitive effect 
under the circumstances of the Standard Stations case, ruling that it was 
sufficient to show that competition has been foreclosed in a substantial share 
of the line of commerce affected. In its decision, it stated that courts were 
most ill-suited to make an appraisal of economic data to determine the actual 
effect of a practice on competion, such a determination being virtually impossible 
for ascertainment by the courts. 

It is significant that at the same time the Court pointed out the Federal Trade 
Commission was adequately equipped to weigh all relevant economic factors. 
For it noted: 

“Our interpretation of the act, therefore, should recognize that an appraisal 
of economic data which might be practical if only the latter [i. e., the Federal 
Trade Commission] were faced with the task may be quite otherwise for a judge 
unequipped for it either by experience or by the availability of skilled assistance” 
(Standard Oil Co. vy. U. S., supra, p. 310). 

The view of the Commission’s functions is not novel. Congress created the 
Commission “with the avowed purpose of lodging the administrative functions 
committed to it in ‘a body specially competent to deal with them by reasom 
of information, experience, and careful study of the business and economic 
conditions of the industry affected,’ and it was organized in such a manner, 
with respect to the length and expiration of the terms of office of its members, 
as would ‘give to them an opportunity to acquire the expertness in dealing 
with these special questions concerning industry that comes from experience.” 
Report of Senate Committee on Interstate Commerce, No. 597, June 13, 1914, 
63d Congress, 2d session, pages 9, 11.” (Federal Trade Commission vy. R. F. 
Keppel & Bro., 291 U. S. 304, 314 (S. Ct., 1934) ). 

The need for specialized consideration in matters involving complex economic 
factors and the intention of Congress that the Federal Trade Commission should 
give such consideration to these matters has often been recognized by the 
Supreme Court, as for instance, in the Cement case in which is stated: 

“In the Keppel case the Court called attention to the express intention of Con- 
gress to create an agency whose membership would at all times be experienced, 
so that its conclusions would be the result of an expertness coming from experi- 
ence. We are persuaded that the Commission’s long and close examination of 
the questions it here decided has provided it with precisely the experience that 
fits it for performance of its statutory duty. The kind of specialized knowledge 
Congress wanted its agency to have was an expertness that would fit it to stop 
at the threshold every unfair trade practice—that kind of practice, which if left 
alone, ‘destroys competition and establishes monopoly.’ Federal Trade Comm’s 
v. Raladam Co., 283 U. 8S. 643, 647, 750 (S. Ct., 1951)". Federal Trade Commis- 
sion v. Cement Institute, et al., 333 U. 8. 688. (S. Ct., 1948). 

A reading of section 3 of the Clayton Act clearly indicates Congress intended 
to outlaw only those exclusive dealing agreements which are lessening or which 
if allowed to continue will probably lessen competition or tend to create a 
monopoly. We believe the structure of the Federal Trade Commission was 
specifically designed to make decisions involving this type of complex economic 
problem. To refuse to exercise our talents as an administrative tribunal in 
these cases because the courts feel “ill suited” to weigh all of the relevant factors, 
would deprive the country of the very services which we were created to furnish. 

We cannot decide this matter on the record before us. To reach a reasoned 
decision we must have the facts. Therefore, this matter must be remanded to 
the hearing examiner for the development of a record sufficient to enable us to 
determine the effect of respondent’s practices on competition. 


Mr. Howrey. I wonder—I do not mean to presume because you have 
been very courteous—— 
The CHatrMan. Go ahead. 


1 Standard Oil Co. of California v. United States (337 U. S. 393, 69 S. Ct. 1051 (1949)). 
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Mr. Howrey (continuing). But references have been made to ex- 
cerpts from several of my speeches, and I wonder if it would be possi- 
ble for the full speech to be placed into the record. 

The CuarrmMan. You certainly have that right. 

Mr. Howrey. Because it is very difficult to take these legal questions 
out of context. 

The CuarrmMan. You can add those speeches when you make cor- 
rections to the record ; that is perfectly agreeable. 

Mr. Howrey. Thank you very much. 

(The documents referred to follow :) 


[For release after 7 p.m. (CST), June 18, 1953] 
REVALUATION OF COMMISSION’S RESPONSIBILITIES 


Address of Hon. Edward F. Howrey, Chairman, Federal Trade Commission, 
before the 1953 Institute Federal Antitrust Laws at the University of Michigan 
Law School, Ann Arbor, Mich. 

Mr. Chairman, I welcome the honor of appearing before the University of 
Michigan’s 1953 Institute on Federal Antitrust Laws to make my first public 
statement as Chairman of the Federal Trade Commission. 

The Commission is, or at least should be, one of the most important and vital 
agencies in Washington. It exercises a jurisdiction which staggers the imagina- 
tion. It supervises the competitive practices of our vast multi-billion-doliar 
economy. It is charged with the basic duty of preserving our private competitive 
system. 

The antitrust laws are deeply embedded in our business philosophy. They 
were enacted many years ago as the Magna Carta of economic freedom for an 
America emerging from an agricultural economy. 

As Chairman of the Commission I will do my best to see that they are admin- 
istered vigorously, fairly, and intelligently, with due regard for all segments 
of our economy, including the consumer, the small-business man, the medium 
size, and the large. 

The purpose of this statement is to suggest certain lines along which the 
Commission’s efforts may immediately be directed toward realization of this 
overall objective. 

The time that I have been in office is too brief to permit evaluation of all 
phases of the Commission’s responsibilities. Such a program will be filled out 
in the months ahead. I hope tonight to provide a substantial beginning. 


II 


The Sherman Act of 1890 as a broad statute setting up general standards which 
prohibit unreasonable restraints of trade and attempts to monopolize. 

The Federal Trade Commission Act of 1914, as amended, is a general statute 
which prohibits “unfair methods of competition” and “unfair or deceptive acts or 
practices.” This statute supplements the Sherman Act. 

The Clayton Act of 1914, as amended, is a special statute which prohibits 
particularized practices when specified effects upon competition are proved, such 
as price and service discriminations, exclusive dealing and tying contracts, ac- 
quisitions of competitors, and interlocking directorates. This statute also sup- 
plements the Sherman Act. 

There is no doubt that these statutes were intended to be in pari materia. 
No presumption or inference is necessary to disclose the congressional inten- 
tion of treating them as interrelated expressions of the national antitrust policy. 

In recent years, however, enforcement policies have grown up which seem 
to magnify conflicts and inconsistencies in these basic statutes. 

Policy choices have been made, for example, between “hard” and “soft” com- 
petition. At other times these anithetical positions have received concurrent 
and simultaneous advocacy in separate counts of the same complaint. 

There may be some inconsistency between legislative policies which enforce 
price competition (Sherman Act and Federal Trade Commission Act) and those 
Which regulate price discrimination (Robinson-Patman Act), but this incon- 
sistency has been accentuated and magnified out of all proportion by the applica- 
tion of unrealistic legalisms. 
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As Congress thought of it, the promotion of price competition and the pro- 
hibition of unfair and discriminatory pricing practices constituted a comple- 
mentary dual program of fostering competition in the public interest. 

The gearing of the privilege to compete with the obligation to compete fairly, 
is not necessarily inconsistent except as made so by strained statutory interpreta- 
tion. 

III 


In creating the Federal Trade Commission, Congress had two principal ideas 
in mind: first, to create a “body of experts” competent to deal with complex 
competitive practices “by reason of information, experience, and careful study 
of business and economic conditions ;” and second, to authorize this body of 
experts to deal with unfair competitive methods in their incipient stages. 

The action was to be prophylactic; the purpose was prevention of diseased 
business conditions, rather than cure. 

Critics of the Commission have maintained that it is not the body of experts 
Congress intended; that it has become a prosecuting agency employing laborious 
procedures and rigid per se interpretations without regard to the relationship of 
law, business economics, and public policy; that its staff consists of a small 
coterie of rigid-minded men dedicated to the expansion of the Commission’s 
jurisdiction by means of strained interpretations and “test” cases. 

Supporters of the Commission, on the other hand, have maintained that a 
per se philosophy and “test” cases are necessary in order to deal with new, 
unforeseen, and expanding unfair methods of competition created by a growing 
and dynamic economy; that the Commission would be unable to stop unfair 
practices, either in their incipency or in their fruition, if it must employ the 
rule of reason in all cases or be limited to those unyielding categories of 
practices which had already been litigated or which were in violation of common 
law. 

It would take a bold and adventuresome spirit to attempt to resolve these 
differences of opinion in one short evening. 

I do suggest, however, that the expertise which the Commission is supposed 
to exercise plows barren ground if it is bound by absolute or per se rules; that 
it cannot acquire a special knowledge of competitive conditions and effects un- 
less it examines all relevant economic factors, unless it tests public interest and 
competitive injury by such comparative facts as business rivalry, economic use- 
fulness, degree of competition, degree of market control, degree of vertical inte- 
gration, customer freedom of choice of goods and services, opportunities for 
small competitors to engage in business, costs, prices, and profits. 

Mr. Justice Frankfurter in the Standard Oil of California case suggested that 
standards of proof of this type might be practicable for the Federal Trade Com- 
mission but were ill suited for ascertainment by courts which lacked skilled 
economic assistance. 

The inference to be drawn from this comment, and the more recent Motion 
Picture Advertising case, is that the Federal Trade Commission can and should 
sift and appraise all relevant economic data. In the Motion Picture case the 
Supreme Court said: “The precise impact of a particular practice on the trade 
is for the Commission, not the courts, to decide.” 

lor emphasis and appreciation of the proper concept of administrative law 
and of the true function of the Federal Trade Commission, we are indebted to 
the dissenting opinion of Mr. Justice Jackson in the case of Federal Trade Com- 
mission v. Ruberoid Co. Let us examine his analysis. 

Congress was conscious of the “convenient vagueness” of the term “unfair 
methods of competition” in the FTC Act and similar phrases in the Clayton Act. 
These acts, like other regulatory measures, sketched a general outline which 
contemplated clarification and completion by the Federal Trade Commission 
and other administrative agencies before court review. 

The importance that policy and expertise were expected to play in reducing 
the Clayton Act to “guiding yardsticks,” for example, is evidenced by the fact 
that authority to enforce it was dispersed among several administrative agencies 
dealing with speeial types of commerce. The act vested enforcement in the 
Interstate Commerce Commission where applicable to railroads and common 
carriers; in the Federal Communications Commission as to wire and radio com- 
munications; Civil Aeronautics Board as to air carriers; Federal Reserve Board 
as to banks; and the Federal Trade Commission as to all other types of commerce. 

The rise of administrative agencies has been the most significant legal trend 
of the last century. “They have become a veritable fourth branch of Govern- 
ment.” 
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Courts and commentators “have differed in assigning a place to these seemingly 
necessary bodies in our constitutional system. Administrative agencies have 
been called quasi-legislative, quasi-executive, or quasi-judicial, as the occasion 
required * * * The mere retreat to the qualifying ‘quasi’ is implicit with con- 
fession that all recognized classifications have broken down, and ‘quasi’ is a 
smooth cover which we draw over our confusion as we might use a counterpane 
to conceal a disordered bed.” 

Where a statute is complete in policy aspects (such as a revenue act) and 
ready to be executed as law, Congress yields enforcement to a wholly executive 
agency. Where the law is not clear of policy elements its enforcement is placed 
in the hands of an independent administrative tribunal. If the tribunal to which 
such discretion is delegated does nothing but promulgate per se doctrines the 
rationale for placing it beyond executive control disappears. 

As Mr. Justice Jackson said, “* * * if the scheme of regulating complicated 
enterprises through unfinished legislation is to be just and effective, we must 
insist that the legislative function be performed and exhausted by the adminis- 
trative body before the case is passed on to the courts.” 

This is the duality of responsibility imposed by Congress on the Federal Trade 
Commission and the courts—that is, ascertainment by the Commission of com- 
petitive effects and review by the courts. 


IV 


As an important first step in this direction the Commission should revitalize 
its Bureau of Industrial Economics in order to provide for greater coalescence 
of legal and economic concepts of competition and monopoly. Standards of 
proof for measuring injury to competition should be carefully explored. 

Almost every antitrust case presents economic as well as legal questions. In 
important cases the Commission’s economists, guided by legal principles out- 
lined by lawyers in charge of the case, should take part in the field investigation 
and furnish an economic report to the Commission prior to complaint. 

Economics can properly be brought to bear on antimonopoly cases at four 
successive levels: 

1. Initiation of cases—Economic criteria are relevant as to whether or not par- 
ticular complaints should be investigated, the relative importance to be attributed 
to different cases, the amount of business affected. the seriousness of the economic 
impact of the alleged violation, the likelihood that what can be done about it 
will be effective. 

2. Development of a theory of the case.—Complex cases should be made to 
depend upon an acceptable economic theory as well as upon a valid legal theory. 
This necessarily raises a question as to the type of remedy that is desired and 
the economic consequences of such remedy. Questions of this type cannot ade- 
quately be covered by legal analysis alone. 

3. Investigation.—Restraint of trade and Clayton Act cases often require the 
development of statistical, accounting, 4nd marketing information. Such analy- 
ses can contribute to the planning of the investigation as well as to its actual 
conduct. 

}. Decision.—Economic analysis may be needed to evaluate the facts. Such 
analysis may be relevant at either or both of two stages—(1) in considering 
whether or not a complaint should issue, and if so, on what theory: and (2) after 
trial, in formulating the findings and determining the scope of the order. 

The economic work of the Commission has not been adapted to the requirements 
of the Administrative Procedure Act. After trial is completed, neither the hear- 
ing examiner nor the Commission can ask for economic help in cases where the 
Bureau of Industrial Economics has participated in the development of the 
prosecution—the Administrative Procedure Act bars the furnishing of such 
advice. 

This serious defect should be remedied by attaching economic advisers directly 
to the Commission, and possibly to the hearing examiners, to perform economic 
functions in the same manner as the General Counsel performs legal functions. 


V 


There is a particular need to formulate guiding yardsticks in matters arising 
under the Robinson-Patman Act. 

Much discussion has taken place as to the relative merits and demerits of that 
act. Small-business groups, primarily retailers and wholesalers, strongly support 
it. Recently they have formed a committee called the Committee for the Preser- 
vation of the Robinson-Patman Act. 
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On the other hand, at the American Bar Association meeting in San Francisco, 
several speakers said “No” to the proposition, “The Robinson-Patman Act—is 
it in the public interest?” 

For my own part I believe in its philosophy and am obligated to enforce it. 
Enforcement by an administrative agency means, or should mean, making every 
attempt to obtain compliance, first voluntarily and then by order. 

I long have thought that one of the main reasons for failure to obtain general 
compliance with the Robinson-Patman Act, is the mystery and ignorance (both 
in industry and Government) which surround distribution costs. 

While savings in cost constitute the primary justification for price differen- 
tials under the act, there has been little advancement in the field of distribution 
cost accounting during the 17 years it has been on the books. Manufacturing 
cost determination has been reasonably well understood and recognized for many 
years, but this has not been true in the distribution field. 

In Robinson-Patman Act cases it has been very difficult, if not impossible, to 
determine precisely what cost savings are allowable and how they may be proved. 
General accounting analyses made for management in the regular course of 
business seem to be unsuitable for the purpose of supporting price differentials 
under the act. 

The few distribution cost studies that have been developed have been very 
expensive and have involved detailed functional analyses of the sellers’ entire 
husiness. Even then the conflicts between respondent’s accountants and Com 
mission accountants with reference to theory, allocations, procedures, and 
methods have prevented any reasonable evaluation of the actual savings in serv 
ing different customers. 

I therefore intend to recommend the establishment of an advisory committee 
on cost justification consisting of accountants, economists, and lawyers repre- 
senting all viewpoints. 

This committee should be instructed to ascertain whether it is feasible for 
the Commission to develop standards of proof and procedures for costing which 
can be adopted by the Commission as guides to business enterprises desirous of 
complying with the statute. 

If standard methods and procdures can be developed, then distribution cost 
accounting could be built into the seller’s formal books of account. This would 


permit business firms to keep their costs in a form which would enable them to 
compute directly the distribution costs applicable to specific products, to specific 
classes of transactions, or to specific classes of customers. 

At the present time most companies do not undertake any such prior syste- 
matic analysis, but develop their analyses only when they face an actual Federal 
Trade Commission complaint. 


VI 

Turning to another phase of the Commission’s responsibilities, you will recall 
Woodrow Wilson said that businessmen “desire something mote than that the 
menace of legal process be made explicit and intelligible; they desire the advice, 
the definite guidance, and information which can be supplied by an administra- 
tive body.” 

In an effort to carry out this original intent, I propose to recommend the estab- 
lishment of a Bureau of Consultation within the Commission. 

The primary purpose of such a Bureau would be threefold: (1) to act in a 
cooperative and consultative capacity to business, particularly small business: 

2) to give informal advice on all kinds of matters involving the laws nadminis- 
tered by the Commission; and (3) to seek voluntary compliance with such laws 
by means of conferences, informal hearings and other types of informal pro- 
cedures. 

One of the divisions of this Bureau should be concerned exclusively with the 
problems of small business. 

Small business has an essential economic and human role in American life. 
All inequitable handicaps should be eliminated so that small firms may grow in 
a healthy way and compete more effectively with their bigger competitors. 

Big business and small business are interdependent, one cannot live without 
the other. The distribution system of the Nation consists primarily of small 
wholesalers and retailers who carry manufactured goods to market. 

One of the complaints of small business is the mystery and delay which sur- 
round their applications for complaint; they say they drop their complaints in 
the hopper and never hear from them again unless and until a formal complaint 
issues or the case is dropped. 
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One of the duties of the Small Business Division would be to advise such ap- 
plicants for complaint with reference to the precise status and progress of the 
investigations being made by the Commission. 

A Conference Division should be established within the Bureau of Consultation 
to stimulate voluntary compliance. In the Sugar Institute case Chief Justice 
Hughes said: “Voluntary action to end abuses and to foster fair competitive 
opportunities in the public interest may be more effective than legal process.” 

Business concerns, large and small, generally favor voluntary ccmpliance with 
the law. 

It is the object of the Commission to stop unfair and deceptive practices. 
If the practice can be stopped, and surely stopped, by informal procedures, the 
Commission’s object is attained. Under such circumstances ao order is neces- 
sury, nor should one be entered. If, however, the action of the wrongdoer does 
not insure cessation of the practice in the future, an order to cease and desist 
is appropriate. Such orders are entered, not as punishment for past offenses, 
but for the purpose of regulating present and future practices. 

3ut in cases where everything that can be accomplished by a protracted pro- 
ceeding, has been or can be accomplished by voluntary cooperative effort, then 
the time and expense of trial should certainly be avoided. 

Before a formal complaint is recommended the Conference Division should 
give the proposed respondent an opportunity to appear and show cause why a 
complaint should not issue. In those cases where the complaining party desires 
to do so, he should be permitted to appear and take part in an informal hearing. 
No testimony should be taken but it should be a joint conference between the 
Commission, the proposed respondent, and the applicant if willing. If this were 
done the Conference Division should be able to dispose of the majority of the 
potential cases of the Federal Trade Commission in harmony with the public 
interest and to the satisfaction of all concerned. 


Vil 


In litigated cases involving legal and economic complexities, the issues should 
be earefully particularized in the complaint. Discovery procedures, of course, 
are not available. For this reason the pleadings and issues should be made as 
definitive as possible. 

An adversary hearing of the type required under sections 7 and 8 of the 
Administrative Procedure Act cannot by its very nature be used as an investiga- 
tory process. Such a hearing, like any other trial, is for the determination of 
issues. 

Surprise and tactical advantages should be frankly eliminated in all admin- 
istrative hearings. Particularization in pleading should be accompanied, in 
the big cases at least, by pretrial procedures involving the identification and 
authentication of exhibits, exchange of exhibits, exchange of written drafts of 
the proposed testimony of experts, stipulations of fact not subject to dispute, 
and a detailed plan for the hearing. 

VIII 


There are many other phases of the Commission's responsibilities which I 
should like to discuss if time permitted. 

Delay in disposition of cases is one of them. It is believed that a manage- 
ment survey by an outside firm of management engineers is an essential first 
step in dealing with this problem. I have already recommended to the Com- 
mission that such a survey be made in order to eliminate excess paperwork, 
simplify the structure of the Commission’s staff, redefine the ground rules 
under which the staff operates, and decrease the workload of the individual 
Commissioners so that they are not overwhelmed by petty matters. 

In closing, I want to stress the fact that the Commission seeks compliance, 
not punishment. 

In order to accomplish this the lawyers, economists, and accountants repre- 
senting the Commission must approach each case in a spirit of fair play; they 
must be governed by the statute and the facts of the particular case, not by pre- 
conceived ideologies or theories. 

Representatives of business must approach the problem in the same spirit; 
they must place public interest ahead of private advantage. 

In some instances compliance can be obtained only through formal hearings 
leading to cease and desist orders. In many cases, however, voluntary com- 
pliance can and should be obtained through informal procedures, through in- 
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vestigation, and consultation. This is one great advantage the efficient admin- 
istrative agency has over the courts. 

In each instance, whether compliance be voluntary or by order, the goal is 
the same—the prevention of improper practices and the perpetuation of our 
free competitive system through practical and effective enforcement of law. 


{For release after 11:15 a. m. (c. s. t.), October 14, 1953] 
SMALL BUSINESS AND THE FEDERAL TRADE COMMISSION 


Address of Hon. Edward F. Howrey, Chairman, Federal Trade Commission, 
Before the Convention of the National Association of Retail Druggists, 
Chicago, I1l., October 14, 1953 


It is an honor to take part in the 54th Annual Convention of the National 
Association of Retail Druggists. 

The corner drugstore is an American institution. From an ice cream soda 
after the show, and possibly a free review of the current magazines, to the des- 
perately needed medicinal preparations in time of sickness, the retail drugstores 
of the country have become a permanent part of life in America. 

Individually, retail druggists are small-business men; collectively, you are 
a highly important segment in the Nation’s economy. As independent business- 
men, you are interested in what the Government is doing to preserve our private 
competitive-enterprise system, of which you are a vital part. 

This morning I would like to talk briefly on the subject of small business as 
I view it from the Federal Trade Commission. 

The primary objective of the Commission is to preserve effective and vigorous 
competition. In order to accomplish this, small business must continue to be 
strong and aggressive; it must be protected from unfair competition. All 
inequitable handicaps should be eliminated so that small firms may grow in a 
healthy way and compete more effectively with their bigger competitors. 

It is startling to realize the dynamic and important position occupied by 
small business today. While we hear much about big business, the truth is 
that the typical business unit in the United States is small. Nine out of every 
10 business concerns engaged in manufacturing operations are small concerns. 
They employ close to half of all persons engaged in manufacturing, and they 
account for more than one-third of total output. 

It is reported by one of the largest automobile manufacturers that 58 percent 
of the total price of an automobile represents more than 10,000 purchased parts 
and that such parts are obtained from more than 7,000 different suppliers. 

One of our great steel companies says that 40 percent of its total revenue is 
paid out to 54,000 suppliers of goods and services, and that at least 50,000 of 
these suppliers are small-business concerns. 

The majority of new ideas, new methods, and inventions originate with small 
business. Of all the patents issued by the United States Patent Office during 
a 17-year period, approximately 77 percent went to individuals and small and 
medium-size businesses. 

In the field of distribution, I find that if the corporations doing business in 
1949 were divided into 2 groups—those with assets of more than $250,000 and 
those with assets of less than $250,000—the smaller would contain about 90 
percent of the retailers in the United States and 80 percent of the wholesalers. 
This is actually an understatement, because these figures do not take into account 
sole proprietorships and partnerships which are particularly important in 
distribution. 

Figures of this kind are sometimes criticized on the ground that the number 
of small businessmen is a bad measure of their importance because a few big 
concerns outweigh many small ones. It is, of course, true that the big companies 
do more than a proportionate share of the total business. This is what is meant 
by saying they are big. 

But even when the place of small business is measured by the amount of 
business done, it remains a solid and substantial part of the total. In both 
wholesaling and retailing, corporations with assets of less than a million dollars 
received in 1949 approximately half of the gross revenue of all corporations in 
the field. 

I noted with interest just recently that your able executive secretary, John 
Dargavel, estimated that of the $150 billion spent in retail stores in 1952 small 
retailers accounted for $119 billion, or 80 percent of the total. 
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To me, these examples typify the interdependence of small and large business ; 
they lend perspective to the indispensable role of small business, both economic 
and human, in our free-enterprise system. The fact is that the American system, 
as we know it, cannot survive without both big and small business. 

There are few topics, however, on which people are more likely to go to 
extremes than on the subject of small business. Some will whisper privately 
that there is no special problem and no occasion for a Government policy toward 
small business. This is not true. 

Others will proclaim emphatically that small business is facing a Crisis, that 
the very existence of the independent businessman is in danger, that unless 
drastie steps are taken to rescue him he will disappear and competition will 
disappear with him. This is also untrue, and such statements are less than 
complimentary to the brains and strength of the hundreds of thousands of small- 
business men in this country. 

Those who speak about the small-business crisis advocate a wide variety of 
remedies, some of which are good and some of which are not. Included among 
the latter are a number of remedies which would do much damage both to the 
publie interest and to small business itself. 

One of these is the grant of various kinds of public subsidy to small business. 
Along this line small business becomes the ward of the state and a charge upon 
the taxpayer. It loses both its independence and its usefulness. 

Another is the protection of small business by the imposition of such tight 
controls upon large business as to enmesh it in a straitjacket of regulation. This 
runs counter to the public interest because, as I have indicated, there is a place 
for large business as well as small. It also runs counter to the small-business 
interest because comprehensive regulation of the business process is bound to 
control all business, large and small. 

Still another is a broad grant of immunity from the operation of the anti- 
trust laws. Such a policy might conceivably help the first few small-business 
groups to which it Was applied. But as further inroads were made upon compe- 
tition, these groups would lose vy the monopolistic practices of others. Small 
business as a whole would lose because of the deadening of the competitive 
incentive and initiative. If competitive checks and balances are weakened, 
the larger concerns are likely to attain greater market advantage than the small- 
business group. 

Small business needs no such dubious remedies but rather special remedies 
adapted to its special problems. 

I am confident that there is a greater awareness in Washington today of small- 
business problems than at any previous time. During the first session of the 
present Congress legislation was enacted establishing for the first time in the 
country’s history a comprehensive, independent, peacetime agency for small 
business. It is called the Small Business Administration. 

This agency, as I understand it, will provide financing for small business, will 
assist small concerns to obtain a fair share of Government contracts, and will 
otherwise help them with special problems. 

The most obvious of these problems is that small enterprises are too small to 
do for themselves, individually, a good many things which large business can do, 
and which it is in the public interest to have done. Some of these things can 
be done by small concerns acting together, and where this is so, the proper role 
of Government is to encourage and facilitate such joint action. Technological 
research and market research are good examples. 

While the Federal Trade Commission supervises the competitive practices of 
both small and big business, it should make a special effort to protect small 
business from predatory practices. It should, in fact, have its own small-business 
program. 

With this in mind, I suggest the following: 

1. A vigorous application of the antimonopoly and antidiscrimination statutes 
is an important part of a policy favorable to small business. So long as the vigor 
and fairness of competition is maintained, small-business men will have a fair 
chance to perform their economic functions and prosper accordingly. They 
should not want more, and they do not need more to preserve their place in 
the sun. 

2. A separate Small Business Division should be established within the Com- 
mission. One of the principal complaints of small-business men is the mystery 
and delay surrounding their requests for action against unfair competitors or 
other suspected violators. They say they drop their complaints in the hopper 
and never hear from them again unless and until a formal complaint issues. 
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One of the duties of the Small Business Division would be to keep small 
concerns informed, and to expedite the movement of their matters through the 
Commission. 

3. The Commission should strengthen the administration of the Robinson- 
*atman Act and seek wider compliance with its provisions. In this connection 
we propose to establish an advisory committee on cost justification. 

Although savings in cost constitute the primary justification for lawful price 
differentials under the act, there has been little advancement in the field of 
distribution cost accounting during the 17 years it has been on the books. 
Business concerns have found it very difficult, if not impossible, to determine 
precisely what cost savings are allowable and how they may be proved. The 
few distribution-cost studies that have been developed have been very expensive 
and have involved detailed functional analyses of the seller’s entire business. 

These difficulties have engendered widespread disregard of the prohibitions 
against price discrimination. This is so because sellers cannot, in our com- 
petitive economy, rely on a one-price policy. In order to compete they must 
be able, where the occasion requires it, to pass on to the buyer the actual savings 
created by the buyer’s method of doing business. 

It is our hope that this advisory committee will be able to ascertain whether 
it is feasible for the Commission to formulate standards of proof and procedures 
for costing which can be adopted by the Commission as guides to business enter- 
prises desirous of complying with this important statute. The results of this 
activity, which should greatly stimulate compliance with the act, will prove 
especially helpful to smaller concerns. 

It is recognized that no cost accounting system can give instantaneous Robin- 
son-Patman Act answers, but in my opinion there is no necessary conflict between 
better costs for Commission purposes and more useful costs for management. 

4. The investigative work of the Commission should be improved and expanded. 
All of the Commission’s work, its successes or its failures, depend primarily 
in charge of this work have received neither the recognition nor the support 
upon the facts which are developed by the examiners in the field. The attorneys 
necessary for a successful administration of the Commission’s laws. Subject to 
surveys now in progress, I propose to make recommendations that will raise the 
investigative work to a status equal with that of our other work. 

5. Another problem affecting small business which we must solve concerns 
compliance by respondents with cease and desist orders entered against them. 
Hundreds of lawyers are being utilized to obtain cease-and-desist orders while a 
mere handful are employed in obtaining compliance with the 4,500 orders already 
on the books. There seems to be an unawareness of whether these orders are 
being complied with or violated. It is useless, it seems to us, for the Commission 
to enter orders unless it sees to it that they are obeyed, either voluntarily or 
through appropriate enforcement proceedings against those who deliberately 
or willfully ignore them. 

I have recently established a special staff committee within the Commission 
to formulate ways and means to correct this weakness. 

Failure to obtain compliance constitutes a waste of public money, has a 
demoralizing effect on competitors and members of the public who have been 
injured, and tends to encourage a general disregard of the antitrust and trade 
regulation laws, oftentimes to the direct detriment of small-business men trying 
to enter or remain in a highly competitive market. 

6. The Commission should not seek to nullify the McGuire Act, which has 
the strong support of small business, by the application of unrealistic legalisms 
or strained statutory interpretation. This act, as you know, exempts from the 
operation of the Federal antitrust laws vertical resale price maintenance con- 
tracts which are legal under State fair-trade acts. 

At the time the MeGuire Act was introduced the Commission deemed the bil! 
not to be in the public interest and urged Congress to reject it. The act is now 
on the books: and Congress, by an overwhelming vote, has left no doubt concerning 
the basic purpose and intent of the legislation. 

In closing, I want to emphasize that the Commission, in developing its future 
enforcement policies with respect to all of the statutes it administers, should 
hew closely to the intent of Congress. The prosecuting functions should be 
reserved for the swift and effective elimination of hard core violations of law. 

In the past the Commission has not utilized its funds in a manner best calcu- 
lated to prohibit those acts and practices which Congress found and declared to 
be injurious to competition. It has overemphasized, I believe. fringe issues 
which were punitive in nature and of no practical benefit to small business. 
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In the future I hdpe the Commission will forego peripheral test cases of doubt- 
ful validity and questionable economic consequence. 

Only when this approach is taken can we venture to claim that the Federal 
Trade Commission is performing its duty to the competitive system and that the 
public is obtaining a fair return on its law-enforcement dellar. 


[For release after 12 noon (eastern standard time), January 28, 1954] 


THE FEDERAL TRADE COMMISSION AND THE ADMINISTRATIVE PROCESS 


Address of Hon. Edward F. Howrey, Chairman, Federal Trade Commission, 
Before the Section of Antitrust Law of the New York State Bar Association, 
New York, N. Y., January 28, 1954 


The role of the Federal Trade Commission, as an administrative agency, 
needs to be further defined,’ better understood, and most of all, performed and 
implemented in the manner Congress intended. 

It was designed to supplement the work of the Department of Justice and 
the courts under the Sherman Act. The job of the Department was to be 
primarily that of the prosecutor. The Commission, on the other hand, was 
meant to practice preventive law through administrative and regulatory activities 
as well as by the initiation and conduct of adversary proceedings. 

Congress foresaw, and in fact intended, some mutual responsibility,’ but 
net mere duplication. Both agencies were to work in the same field, but with 
different tools. 

In the light of this statutory setting, it may be helpful to give brief consid- 
eration to the history of the origin and development of the Federal administrative 
agency. It constitutes an important chapter in human affairs. The rise of 
sdministrative agencies has been the most significant legal trend in the last 
century. “They have become a veritable fourth branch of government.” * 


I 


The creation of the Interstate Commerce Commission in 1887 furnishes the 
first well-known example. The rapid development of the railroads, the com- 
plexity, significance, and abuses which attended this development, created a 
public demand for governmental regulation. This was accompanied by a break- 
down of judicial processes—or to put it more accurately, an inadequacy, as 
applied to these problems. The courts were not equipped to deal with the unrea- 
sonableness of rates, the intricacies of ratemaking, the discriminations between 
shippers or communities. 

Some continuing supervision over the railroad problem as a whole was required ; 
the solution could not be left to the cumbersome and sporadic processes of private 
litigation. The creation of an independent Commission provided the answer. 

As the American economic system evolved, as various complex industries and 
occupations assumed significance in our national life, the Federal Trade Com- 
mission and other agencies came into being to supply the minimum of essential 
control.* 

The administrative agency was not born as a single philosophical concept 
but came into being by an involuntary process based on experience and necessity 
As a rule the business of these agencies has related not to society as a whole but 
to its particularized aspects. Their concern has been with particular commercial 


I do net refer to further legislative direction but rather to a fuller recognition and 
acceptance of present statutory responsibilities. 

Both agencies, for example, were given duties with respect to the enforcement of 
certain sections of the Clayton Act 

Federal Trade Commission vy. Ruberoid Co. (343 U. 8S. 470. 487 (1952)). 

‘See remarks of Representative Covington, author of the House bill to establish the 
Federal Trade Commission and House conference manacer : 

“Mr. Covinctoxn. * * * When you begin to organize a bureau as an independent 
administrative body, authorize it to do work along certain lines. and employ steadily 
special classes of legal experts and certain classes of experts in the various lines of 
industrial business to make investigations, that just as the Interstate Commerce Commission 
has created its trained experts to get the facts regarding railway operations in the country, 
you would develop a set of experts by the constant special work who will be much more 
successful than the chance investigators that the Department of Justice or the Bureau of 
Corporations is able to find’ (51 Congressional Record 8845). 
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activities, such as, banking, commodity exchanges, packers and stockyards, 
aeronautics, communications, water power, utilities, shipping, securities, and the 
like. 

In a few instances, the jurisdiction of the administrative agency has been 
defined with reference to special problems that cut across different industries 
and occupations. The outstanding example of this tendency is the Federal 
Trade Commission which was entrusted with the vital problems of trade regu- 
lation and the maintenance of our private competitive system. 


II 


The driving impulse in the creation of these new instruments of government 
was the need for specialization and expertise. The Federal Trade Commission, 
for example, was to be staffed with lawyers, economists, accountants, statisti- 
cians, and other business experts.’ It was intended that these gentlemen would 
become specialists in preventing price-fixing agreements, combinations in re- 
straint of trade, boycotts, false and misleading advertising, price and service 
discriminations, exclusive dealing and tying contracts, acquisitions of com- 
petitors, interlocking directorates, improper labeling of wool and fur products. 

In an early case the Supreme Court, quoting from the original congressional 
committee reports, declared that the Commission “was created with the avowed 
purpose of lodging the administrative functions committed to it in ‘a body 
specially competent to deal with them by reason of information, experience, and 
careful study of the business and economic conditions of the industry affected’ ” ; 
that “it was organized in such a manner, with respect to the length and expiration 
of the term of office of its members, as would ‘give to them an opportunity to 
acquire the expertness in dealing with these special questions concerning industry 
that comes from experience.’ ” ° 

In a more recent case, the Court said: “We are persuaded that the Commis- 
sion’s long and close examination of the questions it here decided has provided 
it with precisely the experience that fits it for the performance of its statutory 
duty * + 9”" 

The expertness of the Commission and the great weight accorded its findings 
have become so well established that in 1952 we find a court of appeals, in re- 


viewing an order of the Federal Trade Commission, merely stating the facts of 
the case, holding that respondent was engaged in interstate commerce, and con- 
cluding that ‘The whole matter being clearly within the jurisdiction and com- 
petence of the Commission, its order is affirmed.” * 


Ill 


The deference with which the courts have spoken of the capabilities of the 
Commission should be gratifying to the Commission—and, indeed would be, but 


for two reasons: 

First is the fact that the courts, with their self-declared limited knowledge 
and experience in dealing with complex economic and marketing questions, have 
found it necessary on occasion to overrule the Federal Trade Commission “ex- 


> Senator Newlands, a principal proponent of the bill in the Senate and later conference 
m:nager, stated-on the floor : 

“Mr. NEWLANDS. * * * T assume that we will have appointed upon this commission 
very high-class men, very able men—lawyers, economists, and men of prominence—who 
are familiar with the industries of the country. I assume that as they proceed they will 
gain knowledge, information, and experience (51 Congressional Record 11596). 

* * ~ * * + * 

“It is expected that the trade commission will be composed not only of eminent lawyers, 
but of eminent economists, businessmen of large experience, and publicists, and that their 
knowledge and information and experience will be of such a varied nature as to make them 
more competent to deal with the practical question of the dissolution of these combinations 
than any court or attorney general could be. It is also expected that as a result gf in- 
vestigation and as the result of long experience they will build up a body of information 
and of administrative law that will be of service not only to them but to the country itself, 
and that gradually standards will be established with will be accepted and will constitute 
our code of business morals” (51 Congressional Record 11083). 

6 Federal Trade Commission v. R. F. Keppel & Bro., Inc. (291 U. 8S. 304, 314 (19384)), 
quoting from report of Senate Committee on Interstate Commerce, No. 597, June 13, 1914, 
63d Cong., 2d segs., pp. 9-11. 

7 Federal Trade Commission v..Cement Institute, et al. (333 U. S. 683. 720 (1948)). 

8 Bernatein, et al: vy. Federal Trade-Commiasion (200 F. 2d 404, 405 (C. A. 9, 1952)). 
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perts.”® And, secondly, many of the court references to the expertness of the 
Commission, upon closer examination, are found to be mere restatements of gen 
eral concept and legislative intent, rather than expressions of confidence. 

Fortunately, when an agency fails in its duty as a body of experts, the courts 
usually find a way to deal with the situation. As Professor Davis said, ““When 
judges have confidence in agencies’ thoroughness and integrity, a strong case is 
required to move the judges to dig deeply into the problem, whether the problem 
is regarded as one of law or fact or discretion. But when the agencies’ work 
seems slipshod * * * judges are likely, irrespective of formulas and theories, 
to do what is necessary to assure that justice is done.” ” 

The Federal Trade Commission has not always had the full confidence of the 
courts and has not been immune from criticism.” It has been suggested by 1 or 2 
crities, quite erroneously, I think, that the Commission no longer serves a useful 
purpose.” This type of criticism is based, I feel certain, not on disagreement 
with legislative purpose or concept, but on alleged failure of implementation and 
udministration. For these reasons it is appropriate, perhaps necessary, to recon- 
sider the basic role of the Commission and its place in the administrative scheme. 


IV 


It has been recognized and agreed as a general tenet of political philosophy 
that vigorous enforcement of antitrust and trade regulation laws is in the public 
interest. Once this general premise was accepted by the major political parties,” 
it was evident, in view of our rapidly expanding economy, that the judicial sys- 
tem was deficient as the sole instrument of antitrust law enforcement.” 

Enforcement of private rights in the antitrust field could not adequately pro- 
tect the public interest. Private parties often forgo redress of legal wrongs, 
especially in the business field, because of fear of reprisal.” 

Individuals and small-business concerns often lack the resources to pursue their 
rights. “Wherever a continuing series of controversies exist between a power- 
ful and concentrated interest on one side and a diversified mass of individuals, 
each of whose separate interests may be small, on the other side, the only means 
of obtaining equality before the law has been to place the controversies in an 
administrative tribunal.” “ 

Moreover, businessmen do not relish becoming litigants in order to develop 
and establish new principles, and as Jhering pointed out many years ago, it is 


®* Jacob Siegel Company v. Federal Trade Commission (327 U. S. 608 (1946) ), involved the 
issue as to whether respondent should be prohibited from using a particular trade name 
because it was false or misleading. The Commission issued an order requiring respondent 
to discontinue use of the name. Although it had long been the law that a person will not 
be required to discontinue use of a name where some remedy “short of the excision” will 
give adequate protection (Federal Trade Commission y. Royal Milling Company (288 U. S. 
212 (1933))), the Commission made no findings nor, as far as the record disclosed, gave 
any consideration to a lesser remedy. Although the Court affirmed that “the Commission 
is the expert body to determine what remedy is necessary to eliminate the unfair or deceptive 
trade practices which have been disclosed” and that the Commission’s “expert opinion is 
entitled to great weight,’ the Court remanded the case to the Commission for further 
consideration on the question of remedy. Upon remand the Commission found a way to 
permit respondent’s continued use of the trade name and at the same time protect the 
public from deception. See also Standard Oil Company vy. Federal Trade Commission (340 
- » 231 (1951)), and Automatic Canteen Company v. Federal Trade Commission (346 

1. S. 61 (1953)). 

10 Davis, Administrative Law (1915), pp. 905-6. Likewise, the report of the Attorney 
General’s Committee on Administrative Procedure (1941) at page 91 states ‘the confidence 
which the agency has won is one of the factors influencing the scope of judicial review.” 

11 See Oppenheim, Federal Antitrust Legislation : Guideposts to a Revised National Anti- 
trust Policy, 50 Mich. L. Rev. 1139, 1225-1227, 1952; Landis, Monopoly and Free Enter- 
prise (1951), p. 548; Simon, The Case Against the Federal Trade Commission, 19 U. Chi. 
L. Rev. 297, 329 (1952). 

2 Landis, Monopoly and Free Enterprise (1951), p. 548. 

3The Republican and Progressive Party platforms of 1912 recommended establishment 
of a Trade Commission. On January 14, 1914, when President Wilson addressed both 
Houses of Congress, he also recommended establishment of an interstate trade commission. 

4“To a large degree,” said Mr. Justice Frankfurter, “administrative agencies have been 
a response to the felt need of governmental supervision over economic enterprise—a super- 
vision which could effectively be exercised neither directly through self-executing legislation 
nor by the judicial process.” F. C. C. v. Pottsville Broadcasting Co. (309 U, S. 134, 142 
(1939) ) ; see also Davis, Administrative Law (1951), p. 13, and Landis, The Administrative 
Process (1938), p. 30. 

% Dickinson, Fisinisttative Justice andthe Supremacy of the Law (1927), note 22 at 
p. 12; Landis, The Administrative Process (1938), pp. 34—35. 

This was the reason prompting the Commission, early in its history, to adopt a policy of 
not divulging the names of complainants. FTC Annual Report (1916), p. 7. 

we veto message on Walter-Logan bill, H. Doc. No. 986, 76th Cong., 3d sess. 3 
(1940). 
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only through this process that the common law affords the possibility of carying 
out new rights.” 

In the fast-developing industrial economy which this country has witnessed, 
it could not be expected that the cumbersome method of developing a body of 
antitrust law by vindication of private rights would be sufficient to protect the 
free enterprise system. A need was felt for an arm of government which could, 
on its own motion, initiate proceedings.“ “Courts are not expected to start 
wheels moving or to follow up judgments.” ” Courts do not dig up evidence, 
analyze reports or prepare prosecutions, and the “judicial power is reluctant if 
not unable to summon evidence until it is shown to be relevant to the issues in 
litigation * * *”” 

Another reason for the inadequacy of private litigation was that such relief as 
might be obtained often came too late to protect the public interest. As stated 
by Freund, “It is obvious that the law of nuisance is inadequate as a substitute 
for modern * * * [administrative] regulation: it takes cognizance of practices 
only when danger passes into actual mischief.” * 

The Sherman Act of 1890 was a substantial first step toward the alleviation 
of the deficiencies of private remedies. By 1914, however, there prevailed a 
general climate of doubt, particularly in the Congress, that the Sherman Act and 
the judicial process provided the complete solution in an America emerging from 
an agricultural economy. 

Strong sentiment developed in favor of the administrative process. It was 
suggested that a trade commission would be well suited to deal with the complex 
problems of industries and markets—problems which Congress was unable to 
solve and which it considered too burdensome for the courts to resolve unaided.” 

The view still prevails that the courts are not equipped to handle—without 
assistance—long, tedious, and highly complex antitrust cases. Chief Judge 
Knox of the southern district of New York, recently said: 

“The thing that presently worries me is that antitrust litigations in the court 
over which I preside are monopolizing the time, energy, and effort of judges who 
ought to be trying cases that have to do with the lame, the halt, and the blind, 
and who are daily being deprived of simple justice.” * 

Judge Knox illustrated his dilemma, by citing several antitrust cases which 
had consumed inordinate amounts of the time of the judges of his court. He 
referred to one case in which a jury trial had been demanded. Concerning this, 
he said: 

“Had that case gone to a jury, each of the juriors would now be ruined. Those 
of them who were employed would have lost their jobs, and those who were self- 
employed would be in bankruptcy. Save in exceptional instances, the jury system 
is not adaptable to the trial of antitrust litigations and, in these prolonged trials, 
my disposition will be that the civil rights of jurors transcend in importance the 
legal rights of litigants.” ™ 


17 Jhering, the Struggle for Law (Lalor’s translation, 1879). 

1% “The demand for a power to initiate action was one of the primary purposes under- 
ve ne of the Federal Trade Commission.” Landis, the Administrative Process 

Ho » D.< 5. 

1” U. S. v. Morton Salt Co. (338 U. S. 632, 641 (1950)). ‘The Trade Commission Act 
is one of several in which Congress, to make its policy effective, has relied upon the 
initiative of administrative officials * * *, Its agencies are provided with staffs to insti- 
tute proceedings * * *.” TId., p. 640. 

~»Jd. 641. Cf. F. T. C. v. Morton Salt Co, (334 U. S. 37, 538-54 (1948)). In this case 
the Supreme Court refused to sustain that part of the Commission’s order which would 
have required the courts to make findings of fact as a basis for contempt proceedings. 

21 Freund, Standards of American Legislation (1917), p. 67. 

In speaking of the proposed legislaticn to establish a trade commission, the Senate 
committee reported : 

“These powers, partly administrative and partly quasi-judicial, are of great importance 
and will bring both to the Attorney General and to the court the aid of special expert 
experience and training in matters regarding which neither the Department of Justice nor 
the courts can be expected to be proficient. 

“With the exception of the Knight case, the Supreme Court has never failed to condemn 
and to break up any organization formed in violation of the Sherman law which has been 
brought to its attention; but the decrees of the court, while declaring the law satisfac- 
torily as to the dissolution of the combinations, have apparently failed in many instances 
in their accomplishment simply because the courts and the Department of Justice have 
ite a expert knowledge and experience necessary.” S. Rept. 597, 63d Cong., 2d sess., 
12 (1914). 

As early as 1911, Attorney General Wickersham had recommended an administrative 
ageney such as the Federal Trade Commission to supplement his department’s work in 
ft ey field (51 Congressional Record 11094 (1914) (speech given at Duluth, July 

9, >. 

3C.C. H. Antitrust Law Symposium, 1952, p. 15. 

4 7d., 16. 
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A principal and additional advantage of the administrative process is that the 
undesired condition need not yet be in existence; there need be only a reasonable 
probability that it will come to pass if nothing is done to stopit. This, of course, 
was one of the underlying purposes of both the Federal Trade Commission and 
Clayton Acts, which are the principal laws administered by the Commission. 
They were designed to “supplement” the Sherman Act, to prohibit practices which 
singly and in themselves were not covered by that act, to arrest potential viola- 
tions of the Sherman Act in their incipiency and before consummation.” 

Keeping in mind the fundamental reasons for the creation of the Federal Trade 
Commission, what attributes and characteristics are required to make it work in 
the manner Congress intended? They are many. Today I will mention three 
that I consider of overriding importance. 


Vv 


1. Sound administration requires strong, but fair, administrators who are 
in general sympathy with the objectives and policies expressed in the legislation 
which they administer. “* * * [A] dominant point of view or bias may * * * 
color all activities, including even the fact-finding function. Thoroughly con- 
scientious men of strong conviction may sometimes interpret evidence to make 
findings which indifferent men would not make. The theoretically ideal adminis- 
trator is one whose broad point of view is in general agreement with the policies 
he administers but who maintains sufficient balance to perceive and to avoid the 
degree of zeal which substantially impairs fairmindedness.” ” 

Although the legislative history of the Federal Trade Commission reflects a 
basic dissatisfaction with the courts,“ Congress was not willing to confer carte 
blanche authority on the Commission without procedures for judicial review. As 
stated by Mr. Justice Jackson in the Morton Salt case, in reference to the combined 
prosecuting and adjudicatory functions of the Commission, “it is expected that 
this combination of duty and power always will result in earnest and eager action 
but it is feared that it may sometimes result in harsh and overzealous action.” * 

Thus, while good administration requires a zeal and vigor in the prosecution 
of the statutes committed to the Commission, it likewise requires a balanced 
approach consistent with the whole body of antitrust law. 

2. Another important characteristic of an administrative agency is that it 
arrive at a decision only after thorough exploration of all factors bearing upon 
the particular problem. 

In the past the Commission has, I believe, followed the per se approach to a 
degree inconsistent with its status as an expert.” 

The laws given to the Commission to administer are, for the most part, general 
in nature and not clear of policy elements. “Congress advisedly left the concept 
flexible to be defined with particularity by the myriad of cases from the field of 
business.” It contemplated clarification and completion by the Federal Trade 
Commission. If the administrative tribunal to which such discretion is delegated 
does nothing but promulgate per se doctrines, the rationale for its creation dis- 
appears.” If a particular competitive act is automatically to be presumed un- 
lawful, the administrative process of the Commission loses its purpose, and the 
justification for limiting the scope of judicial review and for exempting the Com- 
mission from executive control no longer remain. In such event the administra- 
tive agency may as well give way to the prosecutor. 


3S. Rept. No. 698, 63d Cong., 2d sess., 1 (1914); Standard Fashion Co. v. Magrane- 
Houston Co. (258 U. 8S. 346, 356 (1922)). 

* “It is a sine qua non of good administration that it believe in the rightness and worth 
of the laws it is enforcing and that it be prepared to bring to the task zeal and astuteness 
in finding out and making effective those purposes.’ Jaffe, the Reform of Administrative 
Procedure, 2 Pub. Ad. Rev. 141, 149 (1942). 

** Davis, Administrative Law (1951), p. 347. 

%“The people of this country will not permit the courts to declare a policy for them 
with respect to this subject.” S. Rept. No. 1326, 62d Cong... 3d sess. (1914), 51 Congres- 
sional Record 11384. See also, Landis, the Administrative Process, pp. 32-34. 

#338 U. 8S. 632, 640 (1950). 

“Of course, where Congress has laid down self-operative doctrines, the Commission 
should vigorously enforce them. I refer not to these but to instances where the Com- 
mission has adopted the per se approach on its own motion. 

Federal Trade Commission v. Motion Picture Advertising Service Co., Inc. (334 U. S. 
392 (1952)); Federal Trade Commission v. R. F. Keppel & Bro., Inc., supra, 310-312. 

_ See dissenting opinion of Mr. Justice Jackson in The Ruberoid Co. vy. Federal Trade 
Commission (343 U. S. 470 (1952) ). 


63478—55—pt. 3———41 
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The courts consistently have recognized that the Commission was created for 
the purpose of appraising economic data and market facts, and they have re- 
peatedly declared that the courts are ill-suited to perform such functions.” 

Regarding the admissibility and relevance of economic factors, there has been 
much discussion of the Standard Stations case,“ which arose under section 3 of 
the Clayton Act. In that case, Mr. Justice Frankfurter, speaking for the major- 
ity, said: 

“Our interpretation of the act * * * should recognize that an appraisal of 
economic data which might be practicable if only * * * [the Federal Trade 
Commission] were faced with the task may be quite otherwise for judges un- 
equipped for it either by experience or by the availability of skilled assistance.”™ 

Mr. Justice Douglas predicated his dissent in large measure upon a failure 
adequately to analyze competitive effects. He said, “Whether it [the type of 
exclusive contract involved] is a substantial lessening of competition within the 
meaning of the antitrust laws is a question of degree and may vary from industry 
to industry.” * 

Mr. Justice Jackson’s dissent, in which Chief Justice Vinson and Mr. Justice 
Burton joined, leaves no doubt that they believed it was necessary to examine 
all relevant economic factors. He said: 

“T regard it as unfortunate that the Clayton Act submits such economic issues 
to judicial determination. It not only leaves the law vague as a warning or guide, 
and determined only after the event, but the judicial process is not well adapted to 
exploration of such industrywide, and even nationwide, questions. 

“But if they must decide, the only possible way for the courts to arrive at a 
fair determination is to hear all relevant evidence from both parties * * *”” 

Thus, while the Court split 5-4 on the merits, the controversial Standard Sta- 
tions case may nonetheless be taken as an unanimous expression that the Federal 
Trade Commission can and should make adequate appraisals of economic and 
marketing data. 

The Motion Picture Advertising case must also be considered. There the 
Commission held that exclusive contracts for 5 years were unlawful but that 
exclusive contracts for a 1 year period “would not be an undue restraint upon 
competition, in view of the compelling business reasons for some exclusive 


arrangement.” ® 


The Supreme Court affirmed saying that “The precise impact of a particular 


” #0 


practice on the trade is for the Commission, not the courts, to determine. 
Mr. Justice Frankfurter, dissenting in this case, gave us a persuasive analysis 
of the practical reasons why the Commission should consider all relevant eco- 


nomic factors. 

He began with the observation that the Commission had not explained its 
position with the “simplicity and clearness” necessary to tell the Court “what 
the decision means before the duty becomes ours to say whether it is right or 
wrong”; his primary concern was that the Commission had “not related its 
analysis of this industry to the standards of illegality of section 5 with sufficient 


clarity to enable this Court to review the order.” “ 
He distinguished his own opinion in the Standard Stations case by suggesting 


that it turned on the seller’s industry position; the large percentage of the 
market shut off by the contracts; the significance of the volume of commerce 
involved; the bargaining power of the large seller vis-a-vis the smaller retailer; 
and the fact that the filling station’s entire inventory was subject to the ex- 
clusive arrangement.” 


% Standard Oil Company of California v. U. 8S. (337 U. S. 293, 310, 322 (1949)). 

“Td. 

*%1d., 310. 

%1d., 319. 

7 1d., 322. 

88 Federal Trade Commission v. Motion Picture Advertising Service Co. (344 U. S. 392 

391d. 396. 

“1d 396. 

“1d. 398. 

21d. 401—402. Mr. Justice Frankfurter said: “It may be that considerations undis 
closed could be advanced to indicate that the percentage of the market shut off here, calcu- 
lated by a juggling of imponderables that we certainly would not confidentially weigh 
without expert guidance, ought not to be considered significantly different from that in 
the Standard Oil case, or perhaps more imp rtant in the light of that decision, see 5° 
U. S., at 314, that the aggregate volume of business is of as great significance to the public 
as it was there. Even so, there are apparent differences whose effects we would need to 
have explained. 

“The obvious bargaining power of the seller vis-a-vis the retailer does not, so far as W' 
are advised, have a parallel here. Nor are we appraised by proof or analysis to disregard 
the fact that here the advertising, unlike sales of gasoline by the retailer in the Standard 
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He then suggested that the Commission should exhibit “that familiarity with 
competitive problems which the Congress anticipated the Commission would 
achieve from its experience’ and to furnish the Court with “expert guidance” 
as to competitive ‘effects,’ “interest affected,’ “how these practices, if full 
blown, would violate * * * [the Sherman or Clayton] Acts” and “the need for 
enforcement” in the particular area.” 

Beginning then with the Keppel case in 19384 and continuing to date the 
Supreme Court consistently has defined the status of the Commission as an 
expert body possessing procedures and means not available to the courts.“ 

3. The heart of the Commission’s work, as an expert body, is its fact finding.” 
The power to determine facts is probably as great a power, if not greater, than 
the power to interpret law. Chief Justice Hughes once said: ‘An unscrupulous 
administrator might be tempted to say, ‘Let me find the facts * * * and I care 
little who lays down the general principles.’ ” “ 

What was the reason for conferring upon the Federal Trade Commission the 
power to make findings of fact which, if properly supported, would be binding 
upon the courts? It was, as I have indicated, because Congress “expected that 
the problems which would be encountered would be of a technical and specialized 
character, calling for experience and training which a court might not possess 
hut Which could be found in a Commission especially selected for the purpose, 
and authorized to employ technical experts as well as lawyers for its guidance. 
It was undoubtedly the belief of Congress that the Commission could perform 
more satisfactorily than a court the task of making findings of fact in the special 
field of which it was given jurisdiction.” “ 

Gerard Henderson in his early work on the Federal Trade Commission, devoted 
an entire chapter to the Commission’s “findings of fact.” He concluded that 
“regardless of accuracy and fairness, the formal character of the findings, the 
use of ‘legal’ phraseology and of ambiguous words and stock phrases, and the 
frequently obvious attempt to frame findings with a view to the legal result 


Oil case, is not the central business of the theaters and apparently accounts for only a 
smal! part of the theaters’ revenues. In any event, in the Standard Oil case we recognized 
the discrepancy in bargaining power and pointed out that the retailers might still insist on 
exclusive contracts if they wanted. See 337 U. S., at 314. And although we are not 
told in this ease whether the pressure f r exclusive contracts comes mainly from the dis- 
tributor or the theater, there are indications that theaters often insist on exclusive provi- 
sions. See Findings as to the Facts No. 12, In re Motion Picture Advertising Service Co., 
supra, at 388. 

“Further, the findings of the Commission indicate that there are some factual differences 
in the ‘exclusive’ provisions here, f°r in this industry, as may not have been feasible in 
gasoline retailing, distributors of films often do have access to the theaters having nomi- 
nally exclusive contracts with competing distributors. At times the exclusive provision 
may do little more than give the distributor a priority over other distributors in the use 
of screen space. Indeed, the degree of exclusion of competitors in some instances is repre- 
sented simply by the inadequacy of a 15 percent commission paid the ‘excluded’ competitor 
when he is permitted to show his films in theaters n minally exclusive. The Commission 
found the 15 percent unprofitable in local advertising, but it did not find how much of 
the affected competitors’ total business, which may also have included manufacturer-dealer 
or cooperative advertising and national advertising, was in effect excluded because of the 
unprofitability of the ec mmission in local advertising.” 

“It has been suggested that the abandonment of the per se approach and the examination 
and appraisal of economic factors may extend the record, in the “big case,”” to unman- 
ageab'e proportions. Where this threat exists the hearing examiner could control the situa- 
tion, it seems t) me, through the use of pretrial procedures and by requiring the parties to 
submit their direct economic testimony and evidence in advance in written exhibit form. 

My own experience indicates that large records, in Commission cases, have been due 
primarily to the admission of irrelevant and cumulative material, not to the admission of 
relevant evidence of competitive effect. 

““The Trade Commissi n Act is one of several in which Congress, to make its policy 
effective, has relied upon the initiative of administrative officials and the flexibility of the 
administrative process. Its agencies are provided with staffs to institute proceedings and 
to follow up decrees and police their obedience. While that process at times is adversary 
it also at_ times is inquisitorial.” U.S. v. Morton Salt Co. (338 U. S. 632, 640 (1050)). 
See also Far East Cunference vy. U. 8. (342 U. S. 570, 574-575 (1951)). Cf. remarks of 
Senator Hollis, a proponent of the bill to create the Commission, who stated on the floor: 

“The C mmission, by reason of its knowledge of business affairs and the concentrated 
attention it will give thereto, its facilities for investigation, its rapid, summary procedure, 
ian able to protect business against unfair competition * * *” (51 Congressonal Record 

2146). 

“Fact finding is, of course, likewise the heart of the judicial process in the trial courts. 
Judge Frank states that “Judicial fact-finding constitutes the most difficult part of court- 
house government” ; that “it should be improved” but is “larg¢ly ignored” and “push+d off 
to the edge in most descriptions of our legal system.” He concludes: “My experiences as 
& ‘quasi-judicial’ fact-finder on the SEC and my service on the bench have not changed my 
fundamental belief that trial-court fact-finding is the soft spot in the administration of 
Justice.” Frank, Courts on Trial (1949), pp. 70-74. 

“ See Frank, op. cit. supra, p. 32. 

“ Henderson, The Federal Trade Commission (1924), p. 92. 
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desired, rather than as a mirror of events and circumstances * * * tend to make 
the findings unsatisfactory and unconvincing.” “ 

Mr. Justice Jackson, in the recent Ruberoid case, said: 

“If the independent agencies could realize how much trustworthiness judges 
give to workmanlike findings and opinions and how their causes are prejudiced 
on review by slipshod, imprecise findings and failure to elucidate by opinion the 
process by which ultimate determinations have been reached, their work and 
their score on review would doubtless improve.” 

There are a number of compelling reasons, in addition to technical legal re- 
quirements,” why the Commission should adopt a new policy with respect to its 
findings of fact. I propose to deal with these reasons in detail in a later paper. 

For the present, I merely suggest that the findings should include a specific 
statement of the salient facts, as well as the conclusions of fact. They should 
give a narrative and descriptive account of the controversy involved and the 
issues presented. In the recent Pillsbury opinion, an attempt was made to set 
forth the facts in a manner that may serve as a partial pattern for future 
findings.” 

In closing, let me say again that the Department of Justice and the Federal 
Trade Commission are not, or at least should not be, duplicating Federal agencies, 
They were designed to serve different, although complementary, purposes. 

Putting aside the suggestion that the Commission may have strayed from the 
path of its statutory duty, it seems clear that its antitrust policy for the future 
should be firmly predicated upon a continuing purpose to perform—as Congress 
intended—its full function in the administrative process. 


[For release at 2 p. m. (eastern daylight time), June 14, 1954) 
EconoMIc EVIDENCE IN ANTITRUST CASES 


Address by Hon. Edward F. Howrey, Chairman, Federal Trade Commission, 
prepared for delivery before American Marketing Association, Atlantic City, 
N. J., Monday, June 14, 1954 


The antitrust laws administered by the Federal Trade Commission prohibit 
various types of acts and practices which may have an adverse effect on com- 
petition.» Today I should like to explore, if I may, the use of economie evidence 
in determining this latter fact, that is, in ascertaining and adjudicating the 
ultimate question of injury to competition. 

In recent years there has been a tug of war between two antithetical approaches 
to the problem of competitive effects, namely, the per se violation doctrine and 
the rule of reason.’ 

Per se violation means that certain types of conduct are illegal as such, that 
is, the conduct is considered unreasonable per se. Injury to competition is con- 
clusively presumed. The respondent is foreclosed from introducing evidence as 
to actual competitive effects. He is not permitted to offer marketing or eco 
nomic justifications for the challenged practice. 

Agreements among competitors involving price fixing, limitations on produc- 
tion, boycotts, allocation of markets, and allocation of customers are frequently 
cited as per se violations. More recently agreements between suppliers and 


4 1d., 162-163. 

4 Davis states that although there is some judicial authority to the effect that the 
Constitution requires administrative findings, his proposition is ‘‘untenable” and that in its 
more recent opinions “the Supreme Court has shown no inclination to put the requirement 
on a constitutional ground.” Davis, Administrative Law (1951), 525-526. See also 
Chamberlain, Dowling, and Hays, The Judicial Function in Federal Administrative Agen- 
cies (1942), p. 27; McFarland and Vanderbilt, Cases on Administrative Law (2d ed. 
1952), p. 808; contra, If Vom Baur, Federal Administrative Law (1942), p. 535. Stand- 
ards as to findings set up by the courts are, in any event, minimum standards. Likewise, 
the Administrative Procedure Act establishes only the “minimum requirements of fair 
administrative procedure.”’ See remarks of Senator McCarran, S. Doc. 248, 79th Cong. 
2d sess., 327 (1946). I believe that the Commission's findings of fact, from a practical 
standpoint, should more than meet minimal standards. 

50 In the Matter of Pillsbury Mills, Inc., F. T. C. Docket No. 6000, decided December 18, 
1953. 

1There arec ertain exceptions to this. Secs. 2 (d) and 2 (e) of the Clayton Act, 29 
amended, for example, a certain practices as such, 

2 Oppenheim, Federal Antitrust Legislation : Guideposts To a Revised National Antitrust 
Policy, 50 Mich. L. Rey. 1148-1165. 
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their customers containing tying clauses and exclusive dealing arrangements * 
have been added to the list. 

The growth of the per se doctrine in the courts has been based in part on ex- 
pediency. The judges have felt they were not equipped, “either by experience or 
by the availability of skilled assistance,” to appraise economic data.* 

Opposed to the per se doctrine is a rule-of-reason approach. It permits con- 
sideration and analysis of all the relevant marketing and economic factors. The 
ultimate test, under this approach, is whether an arrangement involves presence 
or absence of prejudice to the public interest.°® 

In the Board of Trade case Mr. Justice Brandeis set forth the following 
criteria : ° 

“Every agreement concerning trade, every regulation of trade, restrains. 
To bind, to restrain, is of their very essence. The true test of legality is whether 
the restraint imposed is such as merely regulates and perhaps thereby promotes 
competition or whether it is such as may suppress or even destroy competition. 
To determine that question the court must ordinarily consider the facts peculiar 
to the business to which the restraint is applied; its condition before and after 
the restraint was imposed; the nature of the restraint and its effect, actual or 
probable. The history of the restraint, the evil believed to exist, the reason for 
adopting the particular remedy, the purpose or end sought to be attained, are 
all relevant facts.” 

In the Columbia Steel case,’ the Supreme Court specified the following factors 
as relevant to the standard of reasonableness : 

“In determining what constitutes unreasonable restraint we do not think the 
dollar volume is in itself of compelling significance; we look rather to the per- 
centage of business controlled, the strength of the remaining competition, whether 
the action springs from business requirements or purpose to monopolize, the 
probable developments of the industry, consumer demands, and other char- 
acteristics of the market.” * 

On several occasions, as Chairman of the Federal Trade Commission, I have 
taken the strong position that the Commission should not further extend the per 
se doctrine ; that, except where the Supreme Court or Congress has directed other- 
wise, the Commission should determine competitive effects by examination, 
analysis, and evaluation of relevant market facts.” 

If this view is to prevail, and if the forward march of the per se doctrine is 
to be halted, we must find satisfactory answers to three very practical ques- 
tions : 

1. What are the relevant economic and marketing factors? 
2. How can they be developed? 
How can they be presented in evidence without unduly burdening the 
record or extending the time of trial? 

These questions must be answered by the lawyer, the business economist, and 

the marketing expert working together as a team. 


’Contra: In the Matter of The Maico Co., Inc., docket 5822, decided by FTC December 7, 
1953. The Commission there held that it could naa consider economic and marketing 
factors in deciding exclusive dealing cases under sec. 3 of the Cc layton Act. 

* Standard Oil of California, et al. vy. United State: s, 337 S$. 29% 3. 310 (1949) 

The courts have, on the other hand, recognized that the Federal Trade Commission was 
created for the purpose of appraising economic data an d market facts 

5See United States vy. Columbia Steel Co., et al. (334 U. S. 495 (1948)) and United 
States vy. United States Steel Corp., et al. (251 U. S. 417 (1920)). Cf. United Statea v. 
Paramount Pictures, Inc., et al. (334 U. S. 131 (1948)). 7 

* Board of Trade of the City of Chicago, et al. v. United States (246 U. S. 231, 238 
(1918)), 

* United States v. Columbia Steel Co., et al. (334 U. , 

SIn Appalachian Coals, Inc., et al. v. United States (i ¢ 's S. 344, 359 (1933)), Chief 
Ju stice Hughes said : 

‘There is no question as to the test to be applied inp determining the legality of the 
defendants’ conduct. The purpose of the Sherman Antitrust Act is to prevent undue 
restraints of interstate commerce, to maintain its appropriate freedom in the public inter- 
est, to afford protection from the subversive or coercive influences of monopolistic endeavor. 
As a charter of freedom, the act has a generality and adaptability comy arable to that 
mane to be desirable in constitutional provisions. It does not go into detailed definitions 
which might either work injury to legitimate enterprise or through particularization defeat 
its purposes by providing loopholes for escape. The restrictions the act imposes are not 
mechanical or artificial. Its general phrases, interpreted to attain its fundamental objects, 
set up the essential standard of reasonableness. 

In Standard Oil Co. (Indiana), et al. v. United States (283 U. S. 163 (1931)), Justice 
Bra deis applied the “‘rule of reason” pursuant to the requirement that “there must be a 

In 7 factual showing of illegality’ as tested by the factors he mentioned in the Chicago 
Bi rd of Trade case, supra. 

® See particularly ‘““The Federal Trade Commission and the Administrative Process,” 
re arcs BOS the sectionof antitrust law of the New York State Bar Association, January 
#0, ivv 





QATS ANTITRUST AND MONOPOLY PROBLEMS 


I 


The relevant economic and marketing factors would, of course, vary from case 
to case. The market, the industry, and the type of violation involved would 
form the frame of reference. The tests in a merger case under amended section 7 
of the Clayton Act * might be quite different from those in a restraint of trade 
case brought under section 5 of the Federal Trade Commission Act.” However, 
1 will attempt no such refinements in this paper but will merely list some of 
the factors that may be relevant to one or another type of case, and some that 
may have common relevance to all types of cases. 

Some economists belong to the behaviorist school while others belong to the 
structural school. The former focus attention upon the performance of the 
industry and the behavior of the firms therein as the key to the competitive situa- 
tion. The latter group looks to the market structure, for example, to the num- 
ber of sellers or buyers present in the particular market. 

My own belief is that these are not mutually exclusive viewpoints. In some 
situations market structure and behavior are inseparable and in most situations 
an examination of all the relevant facts will involve both structural and behavior 
considerations. The distinction between the two therefore, although widely used 
in the literature on the subject, will not be followed in my analysis. 

Economists generally agree, regardless of their school, that the competition 
which the antitrust laws seek to preserve cannot be defined in terms of absolute 
or perfect competition. It is recognized that the public policy of the antitrust 
laws is governed by the reality that imperfect competition exists in most com- 
petitive markets. This concept, particularly when accompanied by a rule of 
reason approach, is sometimes referred to as “workable” or “effective” compe- 
tition. 

Against this background various tests, standards or criteria have been sug- 
gested for determining whether or not competitive conditions in a particular 
market comply with the requirements of the antitrust laws. These tests include 
but are not limited to the following: (1) ease of entry, that is, freedom of oppor- 
tunity for new traders to enter the market; (2) opportunity for survival; (3) 
opportunity for growth and profits; (4) effective consumer choice of alternative 
goods and services with consideration of extent to which products or services 
are differentiated or substitutable; (5) level of concentration—the number and 
relative size of competitors selling in a particular market; (6) the merger or 
consolidation trend; (7) relationship between size and efficiency; (8) balance 
of bargaining power between seller and buyer; (9) degree of price competition 
and competitive meeting of prices; (10) responsiveness of price to changes in 
cost—are reductions in cost passed on to purchasers; (11) profit pattern; (12) 
degree of independence of action by competing sellers; (13) efficiency in produc- 
tion—are new products and processes being introduced in keeping with technolo- 
gical advances—is investment in capacity excessive in relation to output; (14) 
efficiency in distribution; (15) flexible adjustment to changing markets; (16) 
presence or absence of unfair competitive or trade practices. 

One well-known business economist has added national defense to this list of 
economic tests.” ‘This means,” he said, “that a good antitrust policy must be 
consciously geared to the requirements of efficiency, progress and volume of pro- 
duction. These down-to-earth values will serve equally well our peacetime 
objective of more goods for more people and the defense objective of military 
might.” ™ ; 

It has been suggested, as I have indicated, that these tests cannot be admin- 
istered successfully by a court of law; that to ask courts to go into matters of 
this kind might cause antitrust administration to become mired in a bottomless 
bog. 

This may or may not be true of the courts—personally, I doubt it—but the 
Federal Trade Commission was designed and set up for the specific purpose of 
dealing with complex problems of industries and markets. It was to be staffed 
with business specialists—lawyers, economists, marketing experts, accountants 
and statisticians who could appraise economic data and market facts. It was 
given wide powers of inquiry and compulsory disclosure. It was, in short, 
created for the purpose of supplementing the work of the courts by furnishing 
expert guidance as to competitive effects. 


2064 Sat. 1125, 15 U. S. C., sec. 18. 

138 Stat. 719, 15 U. S. C., sec. 45. 

ona Economic Approach to Antitrust Problems, 1951, pp. 62, 82. 
, D. 85. 
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The importance of marketing facts should therefore be recognized by the Com- 
mission at all stages, that is, in the initiation of antitrust cases, in the develop- 
ment of a theory of the case, in planning and conducting the investigation, and 
in prescribing the remedy. 

II 


While there has been no lack of suggested tests or standards, not enough atten- 
tion has been directed to the problem of gathering and tabulating factual data 
on the basis of which they can be applied. 

To be sure, both Government and private agencies devote considerable funds 
and effort to the collection and dissemination of economic facts, but this informa- 
tion often relates to such wide and heterogeneous classes of business enterprise 
that it loses much of its usefulness from an antitrust standpoint. In most cases 
the classifications are too broad. The data are tabulated in terms of what are 
known as 2-digit industry groups, that is, general groupings, such as, food and 
kindred products.“ These are, of course, too broad to be meaningful in market 
analysis. 

In applying standards of workable competition it is essential that the data 
being used relate to particular markets, commodities, or industries. Each anti- 
trust case presents its own separate issues which serve to define and delimit the 
type of marketing data that may be relevant. 

I am not suggesting—and it is unlikely that any antitrust lawyer would sug- 
gest—that it is feasible to maintain reservoirs of up-to-date facts relating to all 
markets, products, or industries. But I do suggest that we enlarge our 
archives of empirical data for key industries and key classifications to serve as 
a backdrop for the market and product analysis that may be required in the 
particular case. 

The American Marketing Association, the American Bar Association, and other 
similar organizations would perform a real public service, and greatly assist 
antitrust law enforcement if they would appoint committees to consider this 
problem. The Attorney General’s National Committee To Study the Antitrust 
Laws, of which I am a member, is now giving consideration to problems of this 
nature. 

As a start, I am recommending that the Commission’s Bureau of Economics 
conduct preliminary studies, using existing sources of information. Data are 
available, for example, which could be tabulated to show the general structural 
characteristics of many industries. These can be compiled from the 1947 Census 
of Manufacturers and brought up to date whenever a new census is undertaken. 
They will show the industry’s size, average size of plants, number of plants, 
number of companies, number of plants per company, level of concentration, and 
level of company concentration (that is, the share accounted for by the industry’s 
4, 8, 20, and 50 leading concerns). 

In addition, certain competitive relationships might tentatively be established 
from existing data. In the Commission’s recent report on changes in concentra- 
tion it was found that “* * * a rapid expansion in output, particularly if it 
takes the form of a marked increase in the number of plants, tends to be asso- 
ciated with decreasing concentration.” Other relationships illustrated by 
patterns of behavior, such as price and profit patterns, should be explored and 
developed, 

Of all the tests or standards which have been suggested, none has been pro- 
posed more frequently than ease of entry. The suggestion is that the greater 
the ease of entry the greater the probability of competition and the less the need 
for Government intervention to correct practices. There may be various types 
of existing statistical data which could be tabulated in such a way as to shed some 
light on this question, 

As part of the old-age insurance program, employers regularly file returns show- 
ing the industry in which they are engaged and number of employees. These 
can, We believe, be tabulated in such a way as to distribute business births by 
industry and by size of reporting unit. 

One of the factors governing the ease of entry into any given industry is the 
amount of capital required. It has been said that “The most important single 
determinant of the degree of competition in a given industry is the shape of the 


‘An example of a “2-digit” group, as I have indicated, is food and kindred products; 
a “3-digit” industry is grain mill products; a “4-digit” industry is bread and other bakery 
products ; ete. 

* Report of the Federal Trade Commission on Changes in Concentration in Manufac- 
turing, 1935 to 1947 and 1950, p. 57 (1954). 
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long-run cost curve confronting the prospective entrant.” Although no defini- 


tive information can be obtained for any large number of industries, it may be 
possible to tabulate certain governmental data in such a way as to indicate 
amounts involved for certain selected industries. 

The Commission, as you know, makes a continuing study of changes in con 
centration. It has been suggested that this study shoul! b* enlirge. t> ine ude 
“cross concentration’—although Congress will first have to provide the neces- 
sary funds. The purpose of such a study would be to ascertain whether the 
leading firms in a given industry are largely limited to that one industry or 
whether they are also the leading firms in other industries as well. 

Because of the tendency of firms within an industry to specialize in the pro- 
duction of particular products, the general tendency is for the concentration 
ratio of an industry to be lower than the ratios for the particular products. The 
forthcoming Corporate Pattern Survey.of the Federal Trade Commission will 
provide basic data on product concentration. 

It seems to be axiomatic in economic theory that over the long run prices 
in a competitive industry should be responsive to changes in cost. The belief is 
that where such responsiveness exists, competition is reasonably effective, and 
that where it is absent, restrictive forces are at work. Had cartel arrangements 
prevented manufacturers in this country from reducing prices as mass produc- 
tion methods lowered production costs, fewer people would own automobiles, 
farm equipment, and household appliances, and millions of workers who gain 
a lving in these and in related industries would be less profitably employed. The 
national income would be much lower. 

The basic difficulty in applying this standard is the absence of unit cost data. 
The collection of such cost data for all or even a substantial number of industries 
would be an expensive and complex undertaking. 

An indirect approach to the problem could be made by comparing trends of 
prices of finished goods with trends of relevant wage rates and of raw material 
prices. Most of the information required for the preparation of such trend 
comparisons is available in the form of wage rate, productivity, and wholesale 
price data regularly gathered by the Bureau of Labor Statistics. Such com- 
parisons might provide rough answers to the question whether, over a period 
of years, prices had moved in response to significant changes in direct costs.” 

The foregoing is merely suggestive of the type of studies that might be under- 
taken by the Federal Trade Commission using material now being gathered by 
Government agencies. My main purpose in referring to them is to stimulate 
your thinking and perhaps thereby stimulate legal and economic research on the 
overall problem. 

III 


The third question I posed, namely, the problem of introducing economic proof 
in evidence in antitrust cases, will be more fully explored in a later paper. 

Competition is a complex and constantly changing phenomenon. It has never 
been sharply defined. Injury to competition, as distinguished from injury to 
a competitor, is seldom capable of direct proof and must therefore be inferred 
from all of the surrounding circumstances. 

It is important to remember in this connection that the Federal Trade Commis- 
sion is an administrative agency, not a court; that while Commission action 
must be supported by “reliable, probative and substantial ev idence,” * technical 
rules of evidence are not applicable to administrative hearings.” 

Competitive effects need not, in my opinion, be determined by absolute facts 
such as precise sales, costs, profits, or share of the market of a particular party. 
It is enough, I believe, to show patterns, trends and relative positions. 

Hearing officers, and judges too for that matter, should permit industry and 
company history, industry and company statistics, pricing and trade practices, 
price levels and variations in price and other business facts to be shown by 
methods usually employed by practical marketing men—methods “resting mainly 
on common sense,” that is, by “such * * * evidence as a reasonable mind might 
accept as adequate to support a conclusion.” *” Summaries, tabulations, charts, 


16 Markham, Proceedings of the Section of Antitrust Law, American Bar Association, 
April 1—2, 1954, p. 149. 
a oan they would ignore changes in indirect costs, such comparisons would not be 
efinitive. 

18 Sec. 7 (c) of the Administrative Procedure Act, 5 U. S. C. 1006c. 

1° Attorney Geet s Manual on the Administrative Procedure Act. P.. 76 (1947) 7. C.€ 
v. Baird (194 U. S. 25, 44); F. T. C. v. Cement Institute, et al. (333 U. 683. 705 (1948)). 

2 See donacbated Bp dison Co., et al. v. N. L. R. B., et al. (805 U. S. ioY, 229 (1938)). 
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graphs, sampling and polls of opinion, for example, must be admitted in evidence 
if antitrust enforcement is to succeed and hearing records kept to manageable 
proportions.” 

In closing let me repeat that a sensible and consistent antitrust policy depends 
upon the appraisal of relevant economic and marketing factors. In the absence 
of such information, commissions and judges are likely to continue, and perhaps 
to extend, the use of fhe per se approach in reaching decisions. Yet it must be 
obvious that competition can be judged only after the market facts have been 
weighed. 


{For release at 12 noon (c. d. t.), August 19, 1954] 
A REPORT OF PROGRESS 


Address of Hon. Edward F. Howrey, Chairman, Federal Trade Commission, 
prepared for delivery before the Section of Antitrust Law of the American 
sar Association, Chicago, Ill., August 19, 1954. 


During the 12 months since the last association meeting in Boston, I have 
completed my first year as Chairman of the Federal Trade Commission. I feel 
that the year has been one of progress. We have not accomplished all of our 
objectives, but we have taken measurable strides in what I consider to be the 
right direction. 

Shortly after taking office I suggested a revaluation or reassessment of the 
Commission’s responsibilities. Among other things I proposed a return to first 
principles, a program for increased compliance and enforcement, a full-fledged 
attack on delay—probably the worst enemy of administrative law, and a study of 
agency overlap and duplication of activity. 

Let us review a few of the developments that have taken place with reference 
to these problems: 

RETURN TO FIRST PRINCIPLES 


In creating the Federal Trade Commission, the Congress had two principal 
ideas in mind: First, to create a body of experts competent to deal with complex 
competitive practices “by reason of information, experience and careful study 
of business and economic conditions”; and, second, to authorize this body of 
experts to deal with unfair competitive methods in their incipient stages. The 
action was to be prophylactic; the purpose of prevention of diseased business 
conditions, 

While the Sherman Act of 1890 constituted a substantial first step toward the 
alleviation of the deficiencies of private remedies in the antitrust field, there 
remained a general climate of doubt, particularly in Congress, that the Sherman 
Act and the judicial process provided the complete solution in an Americe 
emerging from an agricultural economy. It was believed that the administrative 
process—in the form of a trade commission—would be well suited to deal with 
the difficult problems of industries and markets, problems which Congress was 
unable to solve and which it considered too burdensome for the courts to solve 
without assistance. 

In my first public statement as Chairman, made at Ann Arbor in June 1953, I 
called attention to the fact that critics of the Commission had maintained that 
it was not the body of experts Congress intended; that it had become instead a 
prosecuting agency employing laborious procedures and rigid interpretations 
without regard to the relationship of law, business economics, and public policy. 
I said that if this were true, that if an administrative tribunal of experts does 
nothing but promulgate per se doctrines, the rationale for its creation disappears. 
I urged that the Commission gear itself to the responsibilities originally contem- 
plated by Congress. 

Assuming that some of the criticism was justified, what have we done about 
it at the Commission? 

l. First and foremost, the decisional work of the Commission is ample evi- 
dence, I believe, of a return to first principles. The Maico, Pillsbury, and 
Harley-Davidson decisions make clear that the Commission will examine relevant 
industry and market facts; that henceforth it will attempt to perform its intended 
function as a body of experts. The General Foods decision demonstrates that 
conclusive presumptions of injury do not constitute acceptable substitutes for 


*1 See Report of the Committee on Practice and Procedure in the Trial of Antitrust Cases 
of the Section of Antitrust Law of the American Bar Association, pp. 40-50 (1954). 
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fair evidentiary standards. The Lever Brothers decision provides reassurance 
that the Commission is looking to the impact and practical consequences of its 
enforcement measures. The Wildroot decision indicates that good faith con- 
sultation and cooperation can, in some cases at least, take the place of compulsory 
procedures. And the Doubleday and Eastman decisions show, I b°lieve, that 
the Commission will take a good hard look at so-called periphera! tost cases. 

The Commission has, at the same time, been hard hitting and effective where 
the circumstances required it, particularly the hard-core type of case. Since I 
have been Chairman, the Commission has issued 129 cease-and-desist orders—29 
in the antimonopoly field and 100 in the deceptive practice field. 

The magnitude of some of these orders is indicated by one cease and desist 
order that terminated a restraint of trade combination among 350 distributors 
of electronic equipment. Another involved the entire salmon industry of Alaska 
and brought to an end a long standing price-fixing combination among canners 
and fisherman unions. A number of orders to cease and desist were issued 
under section 3 of the Clayton Act; these required the discontinuation of exclusive 
dealing arrangements in the hearing aid, hog serum, and motorcycle industries. 
Numerous other orders prohibited false labeling of wool and fur products, false 
and misleading advertising of food plans, and misrepresentations with reference 
to sewing machines and other consumer appliances. 

During the same period of time the Commission issued 141 complaints, 34 in 
antimonopoly cases, and 107 in deceptive practice cases. 

Illustrative of the antimonopoly complaints were those against members of 
the iron and steel scrap industry alleging restraint of trade in both domestic 
and foreign commerce ; against price-fixing agreements among building material 
manufacturers and among paint and wallpaper dealers; and against unlawful 
price discrimination in the sale of petroleum gas used by farmers and rural 
residents for cooking and heating. 

Complaints in the deceptive practice field ran the entire gamut of consumer 
goods, from food and drugs to clothing and home appliances. 

Based on a comparison of fiscal years, I am told that the record of complaints 
issued during the past fiscal year has not been surpassed—at least in recent 
years. While I have no intention of running a statistical race against earlier 
Commissions, and did not intend to compile this record until asked to do so a few 
weeks ago in order to prepare a statement for the House Small Business Com- 
mittee, I cite it here to show that an administrative tribunal can have a sensible 
trade regulation program and still remain a strong law enforcement agency. 

2. The economic and marketing work of the Commission is of primary concern 
if the administration process is to furnish the broad factual base in the complex 
field of antitrust law that Congress originally intended. Almost every antitrust 
case presents economic and marketing problems. Legal procedures are employed, 
it is true, but primarily for the purpose of resolving relevant economic questions. 
For this reason, the Commission’s Bureau of Economics has been and is being 
revitalized. Our economists are working closely with our investigators and trial 
lawyers. Primary emphasis is being placed upon those practices that have sig- 
nificance in the market place; that have or are likely to have some economic 
consequence. 

Recently the Commission issued two economic reports, one on Changes in Con- 
centration in Manufacturing, and the other on Coffee Prices. Both are fair, 
honest and objective studies. The coffee report is in my judgment one of the 
best economic studies ever published by a governmental agency. 

8. On several occasions, I have taken the position that the Commission should 
not further extend the per se doctrine; that, except where the courts and Con- 
gress have directed otherwise, the Commission should determine competitive 
effects by examination, analysis and evaluation of relevant market facts. 

If this view is to prevail, satisfactory answers to three very practical questions 
must be found: 

(a) What are the relevant economic and marketing factors in the particu- 
lar case? 

(b) How can they be developed? 

(c) How can they be presented in evidence without unduly burdening the 
record? 

If a rule of reason approach is ever to receive general application, solutions 
to these questions must be forthcoming. In a recent talk before the American 
Marketing Association I attempted to furnish partial answers. My main pur- 
pose, however, was to stimulate the thinking of antitrust scholars and perhaps 
thereby stimulate legal and economic research on the overall problem. 
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4, Another key in our effort to effectuate a return to first principles lies in the 
improvements that have taken place in the fact-finding and decisional work of 
the Commission and its hearing examiners. 

On May 11, the Commission adopted the following program: 

(a) The hearing examiner should issue findings and conclusions and his rea- 
sons therefor in every case, whether they be favorable or adverse to the allega- 
tions of the complaint. He should abandon formal and legalistic findings and 
adopt instead narrative and descriptive reports. 

(b) The form and content of the order to cease and desist, which is part of 
the initial decision, should be improved. 

The prohibitions of the order should deal with the specific issues and should 
be so clear that respondents will have no doubt as to what is expected of them. 
The exact practice found to be illegal should be expressly prohibited, as well as 
such other practices as may be necessary to assure adequate relief. 

(c) Except in rare cases, the Commission, on review or appeal, should not issue 
new or separate findings. 

Where the Commission disagrees with some of the findings in the initial deci- 
sion, it is the purpose of an opinion to point that out, to explain why the Commis- 
sion differs, and to order the findings modified accordingly. Since the Commis- 
sion, under the statute, has the ultimate factfinding responsibility, the opinion 
should, of course, expressly adopt the findings and conclusions of the hearing 
examiner as modified. 

(a) The Commission should write an opinion in every case. 

It is my hope that as a result of this action future published decisions will not 
only constitute the authentic public record of what was done in a particular 
case but will also afford a collection of precedents by which its handling of future 
eases can be forecast. All of us know that factfinding is the heart of the Com- 
mission’s work. Narrative and descriptive reports will provide a long-needed 
degree of certainty in this complex field of the law. 

5. I'he Commission has, I think, adopted the view that it should proceed 
against “hard-core,” predatory violations of the antitrust laws and should forego 
cases of doubtful validity and questionable economic consequence. We feel we 
should not deplete our limited resources on fringe issues having no practical 
benefit. In this connection, we feel that the Sherman Act, the Federal Trade 
Commission Act, and the Clayton Act, with its Robinson-Patman amendment, 
can be successfully administered as interrelated expressions of national antitrust 
policy—not as separate and conflicting statutes. 

6. To assure a proper functioning of the Commission as a quasi-judicial 
agency, a number of steps have been taken to increase the authority of the 
hearing examiners who, as the triers of fact, are of key importance in the ad- 
ministrative process. In the Eastman Kodak case, for instance, the Commission 
ruled that examiners were qualified to entertain a preliminary motion to dismiss 
on the ground that the complaint failed to state a cause of action. 

Presently the Commission is engaged in a comprehensive study of its rules of 
practice. On the basis of this study, it is fair to expect that the Commission 
will be able to revise its rules and thus to improve its administrative procedures. 
Such revisions will, I hope, include recommendations of the President's Con- 
ference on Administrative Procedure to increase the authority of hearing exam- 
iners. This will lend greater substance to the spirit and purpose of the Admin- 
istrative Procedure Act. 

I attempted to deal with some of these important considerations in my dis- 
senting opinion in the Florida Citrus case. There the Commission held that the 
hearing examiner did not have the authority to entertain a motion to dismiss 
predicated on the contention that, inasmuch as the practices had been abandoned, 
there was no further public interest in the proceeding. My dissent stated that 
the jurisdictional issue of public interest should not be removed from the ad- 
judicatory processes of the Commission and made a matter of administrative 
discretion. If the basic statutory issue of public interest can be removed from 
the hearing table and determined by the Commissioners, as plaintiffs instead of 
judges, upon the basis of information contained in secret files, so can any other 
Issue, 

As Chairman, I have attempted in every possible way to strengthen adminis- 
trative law and procedure. 
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INCREASED COMPLIANCE AND ENFORCEMENT 


Several steps have been taken to accelerate and make more effective the 
Commission’s compliance and enforcement work. These include: 

7. In November of 1953, we announced the appointment of members of the 
Commission’s Advisory Committee on Cost Justification. The purpose of this 
Committee, which consists of outstanding specialists in the field of distribution 
cost accounting, is to ascertain the feasibility of developing standards of proot 
and procedures for costing for adoption by the Commission as guides to business- 
men desiring to comply with the Robinson-Patman Act. The work of this Com- 
mittee should result in a strengthening of the administration of the act and 
result in wider compliance with its provisions. 

8. The investigative work of the Commission has been improved and expanded, 
All of the Commission’s work, its successes and failures, depends primarily upon 
the facts which are developed by investigators in the field. The attorneys en- 
gaged in this work had received neither the recognition nor the support necessary 
for effective results. A number of steps have been taken to assure improvement, 
including the establishment of a separate Bureau of Investigation. 

In addition to its usual case work, this bureau will, on occasion, make industry- 
wide investigations. ‘T'ypical of these is the present nationwide investigation of 
the advertising claims of concerns selling health, accident, and hospitalization 
insurance. This is the first investigation of its kind that has ever been con- 
ducted by a law-enforcement agency. The public interest in this project, like 
the coffee study, is almost staggering. 

9. In September of last year, a special staff committee was appointed to study 
the agency’s procedures for obtaining compliance. On the basis of this Com- 
mittee’s work, the Commission adopted in June a broad-scale compliance pro- 
gram. This will include, as a first step, a systematic and selective review of 
over 4,000 cease and desist orders, 8,000 stipulations and 2,000 trade practice 
rules. Other steps include: 

(a) Closer coordination between the general investigative staff and the staffs 
primarily responsible for compliance with orders, stipulations, and trade prac- 
tice rules. 

(b) More frequent use of procedures for requiring the filing of special follow- 
up reports “showing the manner and form of compliance with cease and desist 
orders.” 

(c) Use of a more informative letter of notification to respondents under or- 
ders and parties to stipulations concerning the action taken in receiving and fil- 
ing their reports of compliance. 

(d) A more effective program for enlisting the cooperation of industry mem- 
bers to effect industrywide observance of trade-practice rules. 

On August 3, we appointed a task force to screen current national and re- 
gional advertising so as to determine whether advertisers are in compliance 
with outstanding orders, stipulations, and trade-practice rules. The task force 
is comprised of personnel with legal training. Previous advertising surveys 
were conducted by nonlegal personnel. 

These measures will serve to stimulate compliance with existing orders. It 
is useless, it seems to me, for the Commission to enter orders unless it sees 
to it that they are obeyed either voluntarily or through appropriate enforcement 
proceedings against those who deliberately or willfully ignore them. 

Failure to obtain compliance constitutes a waste of public money, has a 
demoralizing effect on competitors and members of the public who have been 
injured and tends to encourage a disregard of antitrust and trade-regulation 
laws, oftentimes to the direct detriment of small-business men trying to enter 
or remain in a highly competitive market. 

10. On May 12 of this year, I indicated in a public statement that the Com- 
mission’s trade practice conference rules would, in appropriate instances, be 
backed up by investigations and formal action. On that date I announced 
the Commission’s plan to effectuate a cooperative program designed to bring 
about prompt compliance with the rules in the cosmetics industry. In the 
future, one of the purposes of the trade-practice rules will be to ferret out and 
pinpoint the willful violator. 

11. To expedite compliance in formal cases, the Commission adopted in May 
a new rule of practice permitting a more extensive use of consent orders. This 
new rule was recommended for the primary purpose of reducing expense and 
delay. The new rule— 

(a) Eliminates the previous requirement that consent settlements contail 
findings of fact. 
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(b) Permits disposition of a case by consent at any stage of the proceeding. 

(c) Allows settlement of a case as to some or all of the issues or as to some 
or all of the respondents. 

(d) Authorizes hearing examiners to accept or reject stipulations containing 
proposed consent orders, with acceptance subject to Commission review and 
with rejection subject to appeal to the Commission. 

Under the new rule, the only admission required of respondents is that of 
jurisdiction. Respondents must agree, however, that the complaint may be 
used in construing the terms of the order; that the order shall have the same 
force and effect as if entered after a full hearing; and that the order may be 
modified or set aside in the same manner as Other orders. The rule further 
provides for the respondents to waive the entry of findings of fact and con- 
clusions of law, as well as further procedural steps before the hearing examiner 
cr the Commission, and also their right to contest in the courts the validity of 
the order. 

12. On December 11, 1953, the Commission adopted a policy to provide fuller 
protection of the public against unfair and deceptive practices through increased 
cooperation with officials of State governments. Under this policy, the Com- 
mission will regularly refer to State authorities matters it closes for lack of 
the jurisdictional prerequisite of interstate commerce, 

13. The consultative function of the Commission has not in recent years 
received sufficient emphasis. Before the enactment of the Federal Trade Com- 
mission Act, both political parties, the Congress, and the President, envisaged 
a trade commission which would, as part of the administrative process, provide 
solutions to many complex competitive problems through consultation. It is 
my hope that the new Bureau of Consultation, which was established on July 1, 
will revitalize this intended program. The new bureau includes, in addition 
to the Divisions of Trade Practice Conferences and Stipulations, a Division 
of Small Business. The establishment of the latter Division was considered 
important in order to make the facilities of the Commission readily accessible 
to small-business concerns. Among other things. the division will advise small- 
business men with respect to laws administered by the Commission, explain 
to them the method by which complaints are initiated, inform them of the 
status of investigations in which they are interested, and otherwise expedite 
small-business matters through the Commission. 


DELAY 


14. One of the most significant events during my term as Chairman was the 
recent reorganization of the Commission. Its significance depends in no small 
measure upon the frequent criticism, valid in my view, that the Commission’s 
operations and procedures over the years have been marked by endless delays. 

Shortly after I took office, I stated that every effort would be made to elimi- 
hate such delays. The reorganization, based as it is upon an objective survey 
by an outside firm of management consultants, is designed to achieve this 
end. Measures have now been placed in effect to eliminate more than 5 percent 
of the procedural steps formerly taken within the Commission in the internal 
processing of its work. 

The new organization of the Commission represents a major change in both 
concept and structure. By contrast, it is much simpler than the old organiza- 
tion and should promote more economical use of manpower. With well- 
selected personnel in key positions, the organization should develop a high 
level of administrative efficiency, enabling the Commission to fulfill its re 
sponsibilities with greater dispatch and less cost. 

All investigative activities will be centered in a newly formed Bureau of 
Investigation, all trial work in a new Bureau of Litigation, and voluntary com- 
pliance procedures in a Bureau of Consultation. Thus the Commission will no 
longer enjoy the luxury of two separate trial and investigative staffs. The 
integrated staffs should prove more economical and, I am confident, will pro- 
vide the basis for a more effective administration of our antimonopoly and 
trade regulation statutes. 

Probably one of the greatest causes of delay in the past was the fact that 
responsibility for a case was not centered in any particular individual. Re- 
sponsibility was reassigned to conform to various stages of the development 
of a case, with no one attorney remaining continuously responsible. To correct 
this shortcoming, and also to furnish a smooth coordination of trial and in- 
Vestigative activities in keeping with the principles outlined by the first Hoover 
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Commission, provision has been made for the appointment of project attorneys 
in the Bureau of Investigation. These attorneys will supervise a case through 
its entire course and will be responsible for any unnecessary delay. 

We envisage the project attorney as being analogous to the solicitor in the 
British practice. The solicitor is responsible to his client through all phases 
of a case, although he may from time to time, bring into the case additional 
assistance in the form of economists, accountants, barristers and the like. Like 
the solicitor, the work of the project attorney will not cease with the conclusion 
of the investigation; he will accompany the case into the litigation stage and 
assist the trial attorney with respect to the facts. It is my feeling that, if delay 
is to be eliminated, of this feature the reorganization will be more helpful than 
any other. 

15. One of the most important accomplishments in our effort to eliminate 
delay has been the reduction in the backlog of cases pending before the Con- 
mission for decision. It has been the custom, at the first of each month, for 
the Secretary to report at the conference table the cases which have rested 
on individual Commissioners’ desks for 30 days or more. 

In the period since early 1953, with Commissioner Mead acting as whip and 
with the cooperation of all the Commissioners, we have reduced by almost 5 
times the number of cases pending more than 3 days. I am especially proud 
of this fact. 

The Commission has also become more expeditious in disposing of informal 
matters brought before it by the staff. The backlog of recommendations for 
complaints, for example, has been reduced by more than 10 times—until at the 
present time this work is virtually current. 


OVERLAPPING ACTIVITIES 


16. Some mention should be made of the steps taken to improve the relation- 
ships existing between the Commission and other agencies of the Government. 
I have long deplored instances of overlapping and conflicting activities. It is 
inconceivable to me that there is justification for noncumulative remedies 
being sought by more than one agency against the same person, at the same 
time, for the same thing. 

I am especially grateful for the fine arrangement that we have with Stanley 
N. Barnes of the Department of Justice. We discuss matters of mutual con- 
cern at frequent intervals, and I am strongly convinced that the great volume of 
our work is in no way inconsistent. 

In the field of food, drug, and cosmetics, we have been able to work with 
Secretary Hobby a very promising interagency agreement designed to correlate 
the work of the Commission and the Food and Drug Administration in such a 
way as to eliminate overlapping activities and duplication of effort. This agree 
ment has been in effect since July 1. 

Similar liaison arrangements, although less formal, have been made with 
other agencies, including the Bureau of Standards, the Post Office Depart- 
ment, and the Patent Office. 

These are some of the events that have taken place in recent months at the 
Commission. I hope you will agree that they have been constructive and in 
the public interest. 


[From the Annual Report of the Federal Trade Commission, 1954, pp. 1-9] 
CHAPTER ONE 
IMPROVEMENTS IN ADMINISTRATION 


Fiscal year 1954 was a year of substantial progress and of marked improve- 
ment in the operations of the Commission. Its program consisted of efforts to 
return to first principles, plans to accelerate compliance and enforcement, 4 
full-fledged attack on delay in the casework and procedures of the Commission, 
and a study of agency overlap and duplication of activity. 

A review of a few of the developments that have taken place with reference 
to these problems is believed warranted. 


RETURN TO FIRST PRINCIPLES 


In creating the Federal Trade Commission, the Congress had two principal 
ideas in mind: First, to create a body of experts competent to deal with col- 
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plex competitive practices “by reason of information, experience, and careful 
study of business and economic conditions” ; and, second, to authorize this body 
of experts to deal with unfair competitive methods in their incipient stages. 
The action was to be prophylactic; the purpose was prevention of diseased busi- 
ness conditions. 

While the Sherman Act of 1890 constituted a substantial first step toward the 
alleviation of the deficiencies of private remedies in the antitrust field, there 
remained a general climate of doubt, particularly in the Congress, that the 
Sherman Act and the judicial process provided the complete solution in an 
America emerging from an agricultural economy. It was believed that the ad- 
ministrative process—in the form of a trade commission—would be well suited 
to deal with the difficult problems of industries and markets, problems with 
respect to which Congress was unsuited to deal and which it considered too 
burdensome for the court to solve without assistance. 

The Commission has sought to gear itself to the responsibilities originally 
contemplated by the Congress. 

1. First and foremost, the decisional work of the Commission is believed to 
be ample evidence of a return to first principles. 

2. The Commission has been hard-hitting and effective where the circum- 
stances required it, particularly in the “hard-core” type of case. During the 
fiscal year 1954, the Commission has issued 104 cease-and-desist orders. It is 
noteworthy that of these more were issued in the antimonopoly field during 
fiscal year 1954 than in any preceding fiscal year since 1946. 

The magnitude of some of these orders is indicated by 1 cease-and-desist 
order that terminated a restraint of trade combination among 350 distributors 
of electronic equipmert. Another involved the entire salmon industry of Alaska 
and brought to an end a long-standing price-fixing combination among canners 
and fishermen unions. A number of orders to cease and desist were issued 
under section 3 of the Clayton Act; these required the discontinuance of ex- 
clusive dealing arrangements in the hearing aid, hog serum, and motorcycle in- 
dustries. Numerous other orders prohibited false labeling of wool and fur 
products, false and misleading advertising of “food plans,’ and misrepresenta- 
tions with reference to sewing machines and other consumer appliances. 

During the same period of time the Commission issued 123 complaints. This 
included more antimonopoly complaints than in any of the four preceding fiscal 
years. 

Illustrative of the antimonopoly complaints were those against members of 
the iron and steel scrap industry alleging restraint of trade in both domestic 
and foreign commerce ; against price-fixing agreements among building material 
manufacturers and among paint and wallpaper dealers; and against unlawful 
price discrimination in the sale of petroleum gas used by farmers and rural 
residents for cooking and heating. 

Complaints in the deceptive-practice field ran the entire gamut of consumer 
goods, from food and drugs to clothing and home appliances. 

3. The economic and marketing work of the Commission is of primary con- 
cern if the administrative process is to furnish the broad factual base in the 
complex field of antitrust law that Congress originally intended. Almost every 
antitrust case presents economic and marketing problems. Legal procedures 
are employed, it is true, but primarily for the purpose of resolving relevant eco- 
nomie questions. For this reason, the Commission’s Bureau of Economics has 
been and is being revitalized. Its economists are working closely with its in- 
vestigators and trial lawyers. Primary emphasis is being placed upon those 
practices that have significance in the market place; that have or are likely to 
have some economic consequence. 

The Commission issued 2 economic reports, 1 on changes in concentration in 
manufacturing, and the other on coffee prices. Both have been well received. 
The coffee report has been described as one of the best economic studies ever 
published by a governmental agency. 

4. The Commission has not further extended the per se doctrine. Except where 
the courts and Congress have directed otherwise, the Commission determines 
competitive effects by examination, analysis, and evaluation of relevant market 
facts. 

+. Another key in the effort to effectuate a return to first principles lies in the 
improvements that have taken place in the factfinding and decisional work of 
the Commission and its hearing examiners. 

On May 11, 1954, on the recommendation of Chairman Howrey, the Commis- 
sion adopted the following program: 
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(a) The hearing examiner should issue findings and conclusions and his rea- 
sons therefor in every case, whether they be favorable or adverse to the allega- 
tions of the complaint. He should abandon formal and legalistic findings and 
adopt instead narrative and descriptive reports. 

(0) The form and content of the order to cease and desist, which is part of 
the initial decision, should be improved. 

The prohibitions of the order should deal with the specific issues and should 
be so clear that respondents will have no doubt as to what is expected of them. 
The exact practice found to be illegal should be expressly prohibited, as well as 
such other practices as may be necessary to assure adequate relief. 

(c) Except in rare cases, the Commission, on review or appeal, should not 
issue new or separate findings. 

Where the Commission disagrees with some of the findings in the initial deci- 
sion, it is the purpose of an opinion to point that out, to explain why the Com- 
mission differs, and to order the findings modified accordingly. Since the Com- 
mission, under the statute, has the ultimate ‘factfinding responsibility, the 
opinion should, of course, expressly adopt the findings and conclusions of the 
hearing examiner as modified. 

(d@) The Commission should write an opinion in every case. 

It is hoped that as a result of this action future published decisions will not 
only constitute the authentic public record of what was done in a particular case 
but will also afford a collection of precedents by which its handling of future 
cases can be forecast. Factfinding is the heart of the Commission’s work. 
Narrative and descriptive reports will provide a long-needed degree of certainty 
in this complex field of the law. 

6. The Commission has adopted the view that it should proceed against “hard 
eore,” predatory violations of the antitrust laws. It is believed that it should 
not deplete its limited resources on fringe issues having no practical benefit. In 
this connection, it is believed that the Sherman Act, the Federal Trade Commis- 
sion Act, and the Clayton Act, with its Robinson-Patman amendment can be 
successfully administered as interrelated expressions of national antitrust pol- 
icy—-not as separate and conflicting statutes. 

7. To assure a proper functioning of the Commission as a quasi-judicial agency, 
a number of steps have been taken to increase the authority of the hearing 
examiners who, as the triers of fact, are of key importance in the administrative 
process. In the Eastman Kodak case, for instance, the Commission ruled that 
examiners are qualified to entertain a preliminary motion to dismiss on the 
ground that the complaint fails to state a cause of action. 

Presently the Commission is engaged in a comprehensive study of its rules of 
practice. On the basis of this study, it is fair to expect that the Commission 
will be able to revise its rules and thus to improve its administrative procedures. 
Such revisions will, it is expected, include recommendations of the President’s 
Conference on Administrative Procedure to increase the authority of hearing 
examiners. This will lend greater substance to the spirit and purpose of the 
Administrative Procedure Act. 


INCREASED COMPLIANCE AND ENFORCEMENT 


Several steps have been taken to accelerate and make more effective the Com- 
mission’s compliance and enforcement work. These include: 

8. In November of 1953, Chairman Howrey announced the appointment of 
members of the Commission’s Advisory Committee on Cost Justification. The 
purpose of this committee, which consists of outstanding specialists in the field 
of distribution cost accounting, is to ascertain the feasibility of developing 
standards of proof and procedures for costing for adoption by the Commission 
as guides to businessmen desiring to comply with the Robinson-Patman Act. The 
work of this committee should result in a strengthening of the administration 
of the act and result in wider compliance with its provisions, 

9. The investigative work of the Commission has been improved and expanded. 
All of the Commission’s work, its successes and failures, depends primarily upon 
the facts which are developed by investigators in the field. The attorneys en- 
gaged in this work had received neither the recognition nor the support necessary 
for effective results. A number of steps have been taken to assure improvement, 
including the establishment of a separate Bureau of Investigation. 

In addition to its usual casework, this bureau will, on occasion, make industry- 
wide investigations. Typical of these was the nationwide investigation of the 
advertising claims of concerns selling health, accident, and hospitalization in- 
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surance. This was the first investigation of its kind that had ever been con- 
dueted by a law-enforcement agency.’ The public interest in this project, like 
the coffee study, has been great. 

10. In September of 1953, a special staff committee was appointed to study 
the agency’s procedures for obtaining compliance. On the basis of this commit- 
tee’s work, the Commission adopted in June a broad-scale compliance program. 
This will include, as a first step, a systematic and selective review of over 4,000 
case-and-desist orders, 8,000 stipulations, and 2,000 trade-practice rules. Other 
steps include: 

(a) Closer coordination between the general investigative staff and the staffs 
primarily responsible for compliance with orders, stipulations, and trade-prac- 
tice rules. 

(b) More frequent use of procedures for requiring the filing of special followup 
reports “showing the manner and form of compliance with cease-and-desist 
orders.” 

(c) Use of a more informative letter of notification to respondents under 
orders and parties to stipulations concerning the action taken in receiving and 
filing their reports of compliance. 

(d) A more effective program for enlisting the cooperation of industry mem- 
bers to effect industrywide observance of trade-practice rules. 

On August 3, a task force was appointed to screen current national and 
regional advertising so as to determine whether advertisers are in compliance 
with outstanding orders, stipulations and trade-practice rules. The task force 
is comprised of personnel with legal training. Previous advertising surveys 
were conducted by nonlegal personnel. 

These measures will serve to stimulate compliance with existing orders. It 
would seem useless for the Commission to enter orders unless it sees to it that 
they are obeyed, either voluntarily or through appropriate enforcement proceed- 
ings against those who deliberately or willfully ignore them. 

Failure to obtain compliance constitutes a waste of public money, has a demor- 
alizing effect on competitors and members of the public who have been injured 
and tends to encourage a disregard of antitrust and trade-regulation laws, often- 
times to the direct detriment of small-business men trying to enter or remain in a 
highly competitive market. 

11. On May 12, 1954, Chairman Howrey indicated in a public statement that 
the Commission’s trade-practice conference rules would, in appropriate instances, 
be backed up by investigations and formal action. On that date, he announced 
the Commission’s plan to effectuate a cooperative program designed to bring 
about prompt compliance with the rules in the cosmetics industry. In the future, 
one of the purposes of the trade practice rules will be to ferret out and pinpoint 
the willful violator. 

12. To expedite compliance and enforcement in formal cases, the Commis- 
sion adopted in May a new rule of practice permitting a more extensive use of 
consent orders. This new rule was recommended by Chairman Howrey for 
the primary purpose of reducing expense and delay. The new rule— 

(a) Eliminates the previous requirement that consent settlements con- 
tain findings of fact. 

(b) Permits disposition of a case by consent at any stage of the proceed- 
ing. 

(c) Allows settlement of a case as to some or all of the issues or as to some 
or all of the respondents. 

(d) Authorizes hearing examiners to accept or reject stipulations con- 
taining proposed consent orders, with acceptance subject to Commission 
review and with rejection subject to appeal to the Commission. 

Under the new rule, the only admission required of respondents is that of 
jurisdiction. Respondents must agree, however, that the complaint may be used 
in construing the terms of the order; that the order shall have the same force 
and effect as if entered after a full hearing; and that the order may be modified 
or set aside in the same manner as other orders. The rule further provides for 
the respondents to waive the entry of findings of fact and conclusions of law, as 
Well as further procedural steps before the hearing examiner or the Commission, 
and also their right to contest in the courts the validity of the order. Judicious 
use of the consent order procedure results in obtaining a binding, equally compre- 


‘By March 1955, 28 complaints had been issued against companies engaged in the 
advertising and sale of this type of insurance. 


63478—55—pt. 342 
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hensive and restrictive cease-and-desist order without the delay and expense 
incident to protracted litigation. 

13. On December 11, 1953, the Commission adopted a policy to provide fuller 
protection of the public against unfair and deceptive practices through increased 
cooperation with officials of State governments. Under this policy, the Commis- 
sion regularly refers to State authorities matters it closes for lack of the juris- 
dictional prerequisite of interstate commerce. 

14. The consultative function of the Commission had not in recent years re- 
ceived sufficient emphasis. Before the enactment of the Federal Trade Commis- 
sion Act, both political parties, the Congress, and the President, envisaged a 
trade commission which would, as part of the administrative process, provide 
solutions to many complex competitive problems through consultation. It is 
believed that the new Bureau of Consultation, which was established on July 
1, 1954, will revitalize this intended program. The new Bureau includes, in 
addition to the Divisions of Trade Practice Conferences and Stipulations, a Divi- 
sion of Small Business. The establishment of the latter Division was considered 
important in order to make the facilities of the Commission readily accessible to 
small business concerns. Among other things, the division will advise small- 
business men with respect to laws administered by the Commission, explain to 
them the method by which complaints are intiated, inform them of the status 
of investigations in which they are interested, and otherwise expedite small 
business matters through the Commission. 


REORGANIZATION 


15. One of the most significant events during the fiscal year was the reorgani- 
zation of the Commission. Its significance depends in no small measure upon 
the frequent criticism, all too often valid, that the Commission’s operations 
and procedures over the years have been marked by delays. 

Shortly after taking office in April 1953, Chairman Howrey stated that every 
effort would be made to eliminate such delays. The reorganization, based upon 
an objective survey by an outside firm of management consultants, is designed 
to achieve this end. Measures have now been placed in effect to eliminate more 
than 50 percent of the procedural steps formerly taken within the Commission 
in the internal processing of its work. 

The new organization of the Commission represents a major change in both 
concept and structure. By contrast, it is much simpler than the old organi- 
zation and should promote more economical use of manpower. With well- 
selected personnel in key positions, the organization should develop a high 
level of administrative efficiency, enabling the Commission to fulfill its respon- 
sibilities with greater dispatch and less cost. 

All investigative activities will be centered in a newly formed Bureau of In- 
vestigation, all trial work in anew Bureau of Litigation, and voluntary com- 
pliance procedures in a Bureau of Consultation. Thus the Commission will 
no longer enjoy the luxury of two separate trial and investigative staffs. The 
integrated staffs should prove more economical and provide the basis for a 
more effective administration of antimonopoly and trade regulation statutes. 

Probably one of the greatest causes of delay in the past was the fact that 
responsibility for a case was not centered in any particular individual. Re- 
sponsibility was reassigned to conform to various stages of the development of a 
case, with no one attorney remaining continuously responsible. To correct this 
shortcoming, and also to furnish a smooth coordination of trial and investiga- 
tive activities in keeping with the principles outlined by the first Hoover Com- 
mission, provision has been made for the appointment of project attorneys in 
the Bureau of Investigation. These attorneys will supervise a case througli 
its entire course and will be responsible for any unnecessary delay. 

The project attorney is envisaged as being analogous to the solicitor in the 
British practice. The solicitor is responsible to his client through all phases 
of a case, although he may, from time to time, bring into the case additional 
assistance in the form of economists, accountants, barristers, and the like. Like 
the solicitor, the work of the project attorney will not cease with the conclu- 
sion of the investigation; he will accompany the case into the litigation stage 
and assist the trial attorney with respect to the facts. It is believed that, if 
delay is to be eliminated, this feature of the reorganization will be more helpful 
than any other. 

16. One of the most important accomplishments in the effort to eliminate delay 
has been the reduction in the backlog of cases pending before the Commission 
for decision. It has been the custom, at the first of each month, for the Secre 





ANTITRUST AND MONOPOLY PROBLEMS 2491 


tary to report at the conference table the cases which have rested on individual 
Commissioners’ desks for 30 days or more. 

In the period since early 1953, the Commission has reduced by almost 5 times 
the number of cases pending more than 30 days. 

The Commission has also become more expeditious in disposing of informal 
matters brought before it by the staff. The backlog of recommendations for 
complaints, for example, has been reduced by more than 10 times—until at the 
end of the fiscal year this work is virtually current. 


OVERLAPPING ACTIVITIES 


17. Some mention should be made of the steps taken to improve the rela- 
tionships existing between the Commission and other agencies of the Gov- 
ernment. The Commission doubts that there is justification for noncumulative 
remedies being sought by more than one agency against the same person, at the 
same time, for the same thing. 

An excellent working arrangement is in effect with the Antitrust Division 
of the Department of Justice. Matters of mutual concern are discussed at fre- 
quent intervals, so that the great volume of work of the two agencies is in no 
way inconsistent. 

In the field of food, drug, and cosmetics, a very promising interagency agree- 
ment has been executed, designed to correlate the work of the Commission and 
the Food and Drug Administration in such a way as to eliminate overlapping 
activities and duplication of effort. This agreement became effective at the 
end of the fiscal year. 

Similar liaison arrangements, although less formal, have been made with 
other agencies, including the Bureau of Standards, the Post Office Department, 
and the Patent Office. 

These are some of the events that have taken place during fiscal year 1954 
at the Commission. It is believed that they have been constructive and in 
the public interest. 

Mr. Maerz. Mr. Chairman, would you say both sections 3—— 

Mr. Howrey. May I answer your question I was about to answer on 
the Maico case ¢ 

Mr. Materz. Please do. 

Mr. Howrey. The Maico case, there was no evidence produced at all 
in the case-in-chief as to the share of the market. That is my under- 
standing of it, and that is what this opinion seems to say. 

The only evidence in the Maico case, which was not a tie-in case like 
the International Salt case, but was an exclusive dealing case, was the 
volume, the fact that it was the fourth, fifth, or sixth largest com- 
pany, and it had a volume that it increased fairly regularly, although 
there was a decrease in 1 year. Now, that was the evidence. 

We remanded it. The hearing examiner had previously rejected all 
evidence offered for the purpose of showing, 1, that there has been an 
increase in the number of its competitors; 2, that the volume of busi- 
ness of its competitors has increased, and various things of that kind, 
and the hearing examiner also rejected evidence offered by counsel in 
support of the complaint where he wanted to show that competitors 
had actually been foreclosed from a portion of the market. It was 
remanded to get the evidence from both sides. As I say, the respond- 
ent has now consented to an order, so that it is moot. But the Maico 
case did not involve the share of the market which was involved in 
the Standard Stations case. 

Mr. Maerz. You would say, I take it, that in the Maico case the 
Commission adopted the rule of reason approach; is that correct ? 

Mr. Howrey. I would say that it adopted a rule of reason approach. 

Mr. Maerz. Would you say, Mr. Chairman, that both sections 3 
and 7 are designed to protect the competitive process ? 

Mr. Howrey. Yes, I would. 
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Mr. Matetz. 3 and 7 of the Clayton Act? 

Mr. Howrey. Yes, I would. 

Mr. Materz. Do you agree 

Mr. Howrey. By different means. 

Mr. Materz. Do you agree that section 3—I was coming to that— 

reaches that goal by the road of prohibiting the foreclosure of sellers 
from a substantial share of the market through the use of exclusive 
dealing agreements entered into by one seller with those who purchase 
his goods ¢ 

Mr. Howrey. Yes, I think so. 

Mr. Maerz. I take it that you would agree that section 7 reaches 
that goal by prohibiting the acquisition or control of one corporation 
by another. 

Mr. Howrey. No. I would say—-you have—I would say that in a 
vertical merger as distinguished from a horizontal merger, that is, 
where you are acquiring a source of supply as distinguished from 
acquiring a competitor, then the foreclosure of a substantial share of 
the market would be certainly probably the test, but it would not be the 
test at all, in my opinion, in a horizontal merger where you are acquir- 
ing ac ompetitor. 

Mr. Matevz. Is there any difference, in your opinion, with respect 
to the public interest whether a destruction of competition occurs 
through acquisition or exclusive dealing arrangements ¢ 

Mr. Howrey. Yes. I think there is a difference there because the 
purpose of section 3 was primarily—while it was to protect the com- 
petitive process, as you suggest—it was primarily to permit a seller 
to choose his customers and not have his customers frozen by someone 


else so he could not sell to them; or a buyer in order to permit him 
not to have to buy all of his requirements from one man, but to go 


out and choose his supplier. 
Now, it was ee for the protection of the seller and the 


buyer, and thereby protect the competitive process. 

The Antimerger Act was clearly designed to prohibit the diminu- 
tion of competition in any market in any section of the country, 
which is a very different thing. It is not aimed at any individual 
practice. It is to—— 

Mr. Maerz. Isn’t there a larger destruction of competition achieved 
by a merger, than by an exclusive dealing arrangement ¢ 

Mr. Howrey. Not nec essarily. ‘There often is, and where there is, 
why, we certainly go after them with all the vigor at our command. 

But I think, generally speaking, certainly if you will take tie-in 
clauses, tie-in clauses I think have hardly any purpose except to re- 
strict competition. Exclusive dealing contracts sometimes have a 
legitimate purpose; the Supreme Court has so held in certin cases, 
and the courts of appeals has so held. 

I think in the merger cases probably the majority of the mergers 
we examined, that have been examined, have not resulted in a sub- 
stantial lessening of competition. Many of them undoubtedly have, 
but there are mergers going on every day which promote competition. 

Mr. Materz. Would you say that in the Pillsbury case your opinion 
allows economic evidence to be introduced of a kind which the Su- 
preme Court in Standard Stations and in International Salt believed 
immaterial # 

Mr. Howrey. i, would say, yes, with reference to International 
Salt. Of course, I do not think it has any connection, I do not think 
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a tie-in clause case has the slightest relevance, to a merger, but I 
would say that in the International Salt case, yes. 

In the Standard Stations case, it is a little less clear to me. They 
did consider factors similar to the factors we considered in the Pills- 
bury case, although Mr. Justice Jackson, in speaking for four of the 
Court, did say that as long as he had to decide the case without evi- 
dence, he would have to dissent. 

Mr. Maerz. Is it not true that if you, in the Pillsbury case, had 
followed the Standard Stations decision, the problem governing proof 
would be considerably less as a result of your decision ¢ 

Mr. Howrey. It depends on how you interpret the Standard Sta- 
tions case. If you interpret it the way Mr. Justice F1 ‘ankfurter 
interpreted it subsequently, who have written it, I think there is a 
similarity to the type of factors we considered. 

If you consider the section as establishing only that an inflexible 
rule of share of the market controls, without any right to explain at 
all, then I think perhaps it was different. But the thing we pointed 
out was that the Standard Stations case was not a merger case; it was 
a section 3 case, and we were dealing with a section 7 case, and we had 
a United States court of appeals opinion that had interpreted section 
7 the way we had interpreted it, that is as to the type of proof, the 
Transamerica case, before we wrote our opinion. 

Mr. Materz. Reference has been made, Mr. Howrey, to the House 
Judiciary Committee report on the Celler antimerger bill which stated : 

That the tests under section 7 are intended to be similar to those which the 
courts have applied in interpreting the same language as used in other sections 
of the Clayton Act. 

Does your opinion in ‘Pillsbury make any reference to this expres- 
sion of congressional intent ? 

Mr. Howrey. Did we? 

Mr. Maerz. Does your opinion in Pillsbury make any reference 
to this expression of congressional intent which I have just quoted ¢ 

Mr. Howrey. Well, we deal at some length with the congressional 
history. I do not know whether we referred to that particular clause 
or not. 

I suggest again, Mr. Chairman, if I may, that the Pillsbury opinion 
be put in the record and let it speak for itself. 

The CuHarrmMan. Yes; you have that permission. 

Mr. Howrey. At this point. 

(The document referred to follows:) 


UNITED STATES OF AMERICA 
3EFORE FEDERAL TRADE COMMISSION 


Commissioners: Edward F. Howrey, Chairman; Lowell B. Mason; James M. 
Mead ; Albert A. Carretta ; John W. Gwynne. 


IN THE MATTER OF PILLSBURY MILLS, INC., A CORPORATION 
Docket No. 6000 
OPINION OF THE COMMISSION 


Chairman Howrey delivered the opinion of the Commission. 

The complaint in this case charges that respondent, Pillsbury Mills., Inc., has 
violated section 7 of the Clayton Act, as amended, by acquiring the assets of 
two of its compettors, namely, Ballard & Ballard Co., and Duff's bakng mix divi- 
sion of American Home Products Corp. It alleges that Pillsbury and Duff were, 
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prior to the acquisitions, leaders throughout the United States (including the 
Southeast) in the sale of flour-base mixes, and that Pillsbury and Ballard were 
leaders in the southeastern part of the United States in the sale of family flour, 
bakery flour, and mixes. 

A considerable amount of testimony was taken by attorneys in support of the 
complaint in Minneapolis, Louisville, Cincinnati, New York City and in many 
cities throughout the Southeastern States. Subpenas duces tecum were served 
on respondent to produce production and sales figures for a period of time before 
and after the dates of acquisition and to produce other data to show competitive 
market shares and universe figures prepared for respondent by the Market 
Research Corporation of America. Respondent refused to honor these subpenas 
and refused to produce the data requested. 

Instead of seeking enforcement of the subpenas in court and instead of seeking 
to subpena figures from respondent’s competitors as suggested by the hearing 
examiner, counsel supporting the complaint relied on figures and estimates for 
the fiscal year 1949-50 furnished by respondent during the course of the pre- 
liminary investigation. In an effort to corroborate these estimates, counsel 
introduced surveys of specific market areas made by newspapers and other 
independent agencies. 

At the close of the case-in-chief of attorneys supporting the complaint, re- 
spondent moved to dismiss on the ground that a prima facie case had not been 
nade. 

Without expressing an opinion as to whether section 7 had been violated, the 
hearing examiner granted the motion to dismiss on the ground that the allega- 
tions of the complaint were not supported by reliable, probative, and substantial 
evidence in the record as required by the Administrative Procedure Act. 

Section 7 of the Clayton Act, as amended December 29, 1950, which is now 
before us for construction for the first time, provides in relevant part: 

“That no corporation engaged in commerce shall acquire, directly or indi- 
rectly, the whole or any part of the stock or other share capital and no corpo- 
ration subject to the jurisdiction of the Federal Trade Commission shall acquire 
the whole or any part of the assets of another corporation engaged also in com- 
merce, where in any line of commerce in any section of the country, the effect of 
such acquisition may be substantially to lessen competition, or to tend to create 
a monopoly.” ? 

The salient facts as shown by th partial record now before us—respondent has 
net yet put in its case—are set forth below. We reserve until later the question 
as to the reliability of the evidence. 

Respondent Pillsbury is the second largest flour miller in the United States. 
Prior to the acquisition it was the second largest seller of family flour, the sec- 
ond largest seller of flour-base mixes, the third largest seller of bakery flour, and 
among the 15 largest sellers of formula feed in the United States. 

In the Southeast, that is, the area east of the Mississippi River and south of 
the Ohio and Potomac Rivers, respondent was the fifth largest seller of family 
flour, the third largest seller of bakery flour, and the largest seller of mixes. 

On June 12, 1951, respondent acquired all the assets of Ballard for approxi- 
mately $5,172,000.2 On March 7, 1952, it acquired Duff for about $2,238,000." 

By these acquisitions respondent increased its capacity for milling flour 
approximately 6 percent, for manufacturing mixes about 40 percent,‘ and for 
manufacturing commercial feed by almost 57 percent; its total sales of bakery 
tlour increased 2.8 percent, family flour 23.8 percent, feeds 34.4 percent, and 
mixes 40.9 (32.8) percent ;° its feed position improved from among the first 15 to 
10th place. 


164 Stat. 1125, 15 U. S. C., sec. 18. 

2 Purchase was accomplished by issuing 115,000 shares of respondent’s stock and turn- 
ing them over to Ballard in exchange for all its assets and liabilities. Ballard’s net worth 
as stated in its balance sheet of May 31, 1951, was $5,172,000. 

3 This amount was set forth in a statement which respondent filed with Securities and 
Exchange Commission. 

*The attorneys supporting the complaint claim that the acquisitions increased respond- 
ent’s mix capacity about 48 percent. We think this should be 40 rather than 48 percent. 
The latter figure seems to be based on the assumption that the capacity increased at 
Feng eer Ill., resulted from the acquisition. Neither Duff nor Ballard had a plant at 
that location. 

5 These percentage figures, except the 40.9 percent for mixes, were arrived at by dividing 
the Pillsbury net dollar sales for the fiscal year ending May 31, 1950, into the Ballard 
net dollar sales for a similar fiscal year. Comparable fiscal year figures for Duff were not 
available so 1949 calendar year net sales were used to arrive at the 40.9 percent figure for 
mixes ; if 1950 calendar year net sales were used the figure would be 32.8 percent. 
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In the Southeast respondent’s sales of bakery flour increased 40 percent, mix 
sales increased 78 percent, and family-flour sales increased 154 percent.’ Re- 
spondent’s feed sales in this market increased from 20,000 tons per year to 
175,000 tons per year. 

\ttorneys supporting the complaint contend that the foregoing shows a sub- 
stantiality of acquisitions sufficient to bring the mergers within the substantiality 
doctrine of the Standard Stations and International Salt cases." 

The record, however, contains much more in the way of economic and business 
facts—facts about Pillsbury, Ballard, and Duff, about their respective shares 
of the market, and about the structure, behavior, and characteristies of the 
flour market in general. 

During the 11-year period ending in 1951 Pillsbury’s net sales grew from 
approximately $47 million to $224,500,000; its total assets increased from 
$30 million to $95,500,000 ; and its net worth grew from $23 million to $42 million. 
Its history during this period was marked by a number of acquisitions. It 
acquired a California Milling company, 2 Iowa companies, 4 grain elevators 
in different parts of the country, and 2 Canadian flour mills. 

During the 10-year period from 1940 to 1950 Ballard’s net sales grew from 
approximately $8 million to $30 million, and its assets increased from $2,600,000 
to $11,800,000. The market for all of Ballard’s relevant products was within 
the southeastern region. In this area it was the third largest seller of family 
flour, the third largest seller of mixes, and the ninth largest seller of bakery 
flour. 

Duff, in 1950, was the fifth largest seller of mixes in the United States, and 
the fifth largest seller of mixes in the Southeast. Its gross sales for the 
11-month period ending November 30, 1951, were about $6,500,000 and its gross 
profits were $1,919,404. Duff’s inventory and fixed assets as of November 30, 
1951, were $2,396,320. 

Ry the acquisitions respondent was promoted in the southeastern area from 
fifth to second place in family flour, from third to first place in bakery flour, 
and increased its first place position in the mix market in the Southeast from 
22.7 percent to almost 45 percent.* 

The wheat flour milling industry in the United States has decreased in size 
from a peak of 11,691 mills in 1909 to 1,799 mills in 1951. In 1945 there were 
2,571 mills, with a total capacity of 1,349,699 hundredweight daily. By 1951 
the country’s 1,799 mills had an aggregate daily capacity of 1,282,796 hundred- 
weight, with about 97 percent of all flour products being accounted for by the 
305 largest mills. 

In 1945 the 10 largest firms in the United States, measured by milling capacity, 
controlled about 34 percent of the industry’s capacity. In 1951 the 10 largest 
companies—the same firms as in 1945—had 40 percent of the capacity. Between 
1945 and 1951, while the industry was losing about 67,000 hundredweight in 
daily capacity, the 10 largest companies increased their daily capacity by 
57,000 hundredweight. Of this total increase, over 39,000 hundredweight, or 
68 percent, resulted from acquisitions. If the acquisitions of Ballard by Pills- 
bury is included, the daily capacity gain is 62,000 hundredweight, with acquisi- 
tions accounting for over 71 percent of the increase. 

Although the Southeast had 21 percent of the country’s population (1950) 
and 34 percent of the number of mills (January 1951), it had only 11 percent 
of the Nation’s milling capacity. The number of mills in this area declined 
from 805 in 1945 to 660 in 1951; the total daily capacity declined from 154,073 


° These percentage figures for the Southeast were based on the 1949-50 sales of respond- 
ent and the acquired companies and were arrived at by dividing the derived dollar sales 
Ucure for respondent into the actual dollar sales figures for Ballard and the derived sales 
figures for Duff. 

The figures for the three companies were arrive at as follows: 

Ballard’s actual dollar sales for each class of products for the fiscal year 1949-50 are in 
the record. As it sold only in the Southeast, these were its dollar figures in that area. 

For respondent and Duff, the record contains total dollar sales, total unit sales by 
product, and unit sales for each class of product in the Southeast. Dollar sales in the 
Southeast were calculated from its dollar sales for the country on the assumption that 
the percentage of its total dollar sales in the Southeast would be the same as the per- 
centage of unit sales in that area. 

* Standard Oil Co. of California v. United States (Standard Stations) (337 U. 8S. 293 
(1949) ) ; International Salt Co. v. United States (332 U. 8. 392 (1947)). 

* Market positions and percentage figures were arrived at by combining respondent’s 
figures with those of the acquired a for 1950 and using them as a basis for esti- 
mating sales position after the acquisitions. 
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hundredweight to 142,907 hundredweight.’ No new mills of any size have been 
established in the Southeast in recent years. 

For many years Ballard had offered effective competition to Pillsbury in the 
Southeast.” In 1945 the Ballard flour mill had the largest capacity of any mill 
in this area. In 1951 it shared this distinction with the General Mills plant in 
Louisville. At the time it was acquired by Pillsbury it owned and operated one 
of the largest and most modern formula feed plants in the Southeast. The 
Ballard brands of flour, formula feeds, and prepared mixes enjoyed widespread 
consumer acceptance. Ballard had shown a profit for many years prior to its 
acquisition. It had sizable net earnings for the 11-month period just before its 
acquisition. It was an important factor in the competitive market. 

Through its acquisition of Ballard, respondent increased its share of the 
family flour market in the Southeast from 3.66 percent to 8.31 percent; it in- 
creased its share of the bakery flour market from 4.93 percent to 8.55 percent.” 

While there were a large number of mills selling flour in the Southeast, 
respondent’s sales were more concentrated in urban areas and it competed with 
relatively few flour millers in each of said urban areas.” 

Respondent's and Ballard’s prices differed in different locations prior to the 
acquisition. Afterward the prices of the two brands became identical. 

In the mix market, prior to the acquisitions, respondent was the largest seller 
in the Southeast (22.7 percent) and the second largest seller in the United States 
(16 percent). It was in competition with both Ballard and Duff in the South- 
east and with Duff on a national basis. As a result of the acquisitions respondent 
increased its share of the market in the Southeast to 44.9 percent.” In the 
national mix market, its position advanced from second to first place, or approxi- 
mately 23 percent of the national market.” 

Three questions are presented by brief and argument on appeal: 

1. Do recent cases decided under section 3 of the Clayton Act” apply to sec- 
tion 7 cases ; that is, where “substantiality” of the acquisition has been established 
is it necessary to examine economic consequences or determine the probable 
effects of the acquisition? 

2. If section 3 cases are not applicable, what tests do apply under section 7; 
do Sherman Act tests apply or does section 7 have tests of its own? 

3. Does the record show prima facie, by reliable evidence, that the effect of the 
acquisitions may be substantially to lessen competition or tend to create a monop- 
oly in certain market areas? 


I 


The attorneys supporting the complaint rely, in the first place, on the “sub- 
stantiality” doctrine of International Salt, Standard Stations, and other section 3 
cases.” To be on the safe side, however, they also introduced proof of market 
structure and characteristics which they claim are sufficient, even if the Com- 
mission rejects the substantiality theory, to show that respondent’s acquisitions 
will substantially lessen competition. 

Section 3 of the Clayton Act prohibits the use of tying and exclusive dealing 
contracts the effect of which “may be to substantially lessen competition or tend 


® According to the trade publication, The Northwestern Miller, there were 805 mills in 
the Southeast in 1945 of which capacity figures were given for only 757; namely, 154,073 
hundredweight. Similarly, there were 660 mills in the Southeast in 1951 of which capacity 
figures were given for only 615, namely, 142,907 hundredweight. It is assumed that the 
listed mills fur which The Northwestern Miller could get no figures were very small. 

1 Ballard’s unit volume of sales of family flour and bakery flour combined in the South- 
east for the fiscal year 1949-50 was slightly larger than respondent’s and second only to 
General Mills. 

11 These figures were arrived at by combining Ballard’s and respondent's percentage of 
the market during the 1949—50 fiscal year. 

2 It is the policy of the chainstores to carry the leading national brands, the top 1 or 2 
local brands, and 1 or 2 cheap-priced brands, or a total of 5 or 6 brands. Store movement 
records of certain chainstores, testimony of grocery wholesalers, and testimony of certain 
of respondent's regional managers taken together show that respondent’s sales of flour in 
urban areas in the Southeast are a much greater percentage of the total sales in such 
markets than its percentage of the entire Southeast flour market. They also show that 
only a few brands are sold in all areas. Many local brands are important only in their 
own areas. 

4 This percentage figure was arrived at by combining respondent’s, Ballard’s, and Duff's 
oopeemtagre of the market during the fiscal year 1949—50. 

147d. 

% Standard Oil Co. of California y. United States, supra; International Salt Co. V. 
United States, supra; United States v. Richfield Oil Corp. (343 U. S. 922 (1952)); Auto- 
matic Canteen Co. of America v. F. T. C. (194 F. 2d 433 (C. A. 7, 1952), reversed on 
grounds not presently pertinent, 346 U. S. 61 (1953) ). 

16 Td. 
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to create a monopoly.”* The International Salt case,“ brought under this 
section, involved a tying of the company’s salt to the patented salt-dispensing 
machine it leased to its customers. The tying device was struck down by the 
Supreme Court which held that the test of potential injury to competition was 
sat'sfied by proof that in 1 year the company had sold for use in its machines 
119,000 tons of industrial salt valued at $500,000. Such a market, the Court said, 
was not “insignificant or insubstantial’ and it is “unreasonable, per se, to 
foreclose competitors from any substantial market.” ™ 

In the Standard Stations case,” also brought under section 3, the Supreme 
Court applied a like doctrine to requirements contracts in the retailing of gaso- 
line by a major company through independent stations. In its holding, the 
Court appeared to read out of the qualifying clause any real consideration of the 
effect upon competition and declared that the requirement was satisfied by proof 
that a substantial share of the market was affected by the practice. Under the 
exclusive supply contracts which Standard Oil had entered into with independent 
service stations in a 7-State market area, $57,646,233 worth of gasoline amount- 
ing to 6.7 percent of the total, was held to be a “substantial share.” * 


assumed for present purposes that in each case the Court held that the “quali- 
fying clause of section 3 is satisfied by proof that competition has been foreclosed 
in a substantial share of the line of commerce affected.” 

It does not follow, however, that because the qualifying clauses of sections 
3 and 7 are expressed in the same language they prescribe the same tests. 
“Familiar but loose language affords too ready a temptation for comprehensive 
but loose construction.” * 

“It is not unusual for the same word to be used with different meanings in 
the same act, and there is no rule of statutory construction which precludes the 
courts from giving to the word the meaning which the legislature intended it 
should have in each instance.” ~ Accordingly, the respective tests prescribed by 
sections 3 and 7 are to be determined in the light of the purpose of each section. 

The primary purpose of section 3 is the protection of buyers and sellers in the 
marketing process, to guarantee to buyers the right to handle any goods they 
see fit, and to sellers the opportunity to obtain the business of any buyer whose 
trade they wise to seek.™ 

Section 7, on the other hand, is directed toward adverse changes in competitive 
patterns that may result from mergers. It is concerned with the effects of 
acquisitions on the character of competition, with the maintenance of competi- 
tion in every market to the end that business rivalry may produce better products 
at lower costs. 

While both sections are designed to protect the competitive process, they reach 
this goal by different routes—one by protecting the seller and buyer segment 
of our economy, the other by protecting competition on an overall basis. 

The impact of a tying contract or a requirements contract is different from 
that of an acquisition. The force of the former falls principally upon buyers 
or upon competitors of the company which imposes the contract, the effect of 
such contracts is thus to cut off these competitors from what would otherwise 
be part of their natural market.” In contrast, an acquisition seldon has such 


. 731; 15 U.S. C., sec. 14. 
. §. 392 (1947). 
396. 
S. 293 (1949). 
, 014 (1949). 

“In the Standard Stations case—unlike the Salt case—the Supreme Court spoke of the 
“share” of the market foreclosed ; it also showed a full awareness of the important differ- 
ence between tying contracts and requirement contracts. 

3337 U. S. 293, at 304, 314, and 332 U. S. at 394-397. 

* Automatic Canteen Co. of America vy. F. T. C. (346 U. S. 61 
_* Atlantic Cleaners and Dyers vy. United States (286 U. S. 427 
F. T. C. v. Morton Salt Co. (334 U. S. 37, at 46, footnote 14). 

*° Cf. McAllister, ‘“‘Where the effect may be to substantially lessen competition or tend to 
create a monopoly,” Proceedings of the American Bar Association, Section of Antitrust 
Law, August 26-27, 1953, p. 131. 

“Specifically, exclusive dealing and tying arrangements are forbidden when the restricted 
freedom of the buyer to purchase from competing suppliers injures his competitive position 
or that of the competing supplier.” 

7 As the Commission said, In the Matter of Automatic Canteen Company of America, 
46 F. T. C. 861, at 894 (1950): “It is apparent that [respondent’s exclusive dealing con- 
tracts] entirely foreclosed the sale and leasing of vending machines to respondent's dis- 
tributors by anyone but respondent and that other sellers and suppliers of candy, gum, 
nuts, and other confectionery products have been completely and effectively foreclosed 
from selling these products to respondent’s distributors.” Affirmed, 194 F. 2d 433 (C. A. 
‘, 1952), reversed on grounds not presently pertinent, 346 U. 8. 61 (1953). 


at 65 (1953)). 
, at 433 (1932)); see also 
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an immediate impact upon competitors. The reason that acquisitions are, under 
certain circumstances, to be regarded as illegal is not because of their effect 
on buying and selling practices but because of their probable effect on compe- 
tition.” 

Moreover, a further distinction can be drawn from the fact that tying and 
exclusive dealing contracts are frequently coercive, while acquisitions are usually 
voluntary in nature. 

Competition cannot be directly measured; no single set of standards can be 
applied to the whole range of American industries. No single characteris- 
tic of an acquisition would of itself be sufficient to determine its effect on com- 
petition. For this reason it would not be sufficient to show that an acquiring 
and an acquired company together control a substantial amount of sales, or 
that a substantial portion of commerce is affected.” 

Much as the simplified test laid down in Standard Stations and International 
Salt may aid in the presentation of proof in cases under section 3, it is not in 
itself a reliable guide for the Commission in carrying out its long-run responsi- 
bility to prevent reductions in competition through acquisitions of assets or 
stock. 

Furthermore, neither case can be construed as depriving the Federal Trade 
Commission, as an administrative agency, of the right to examine relevant 
economic factors and competitive effects (even in sec. 3 cases) in the event it 
desires to do so.” 

In creating the Federal Trade Commission, Congress had two principal ideas 
in mind: First, to create a “body of experts” competent to deal with complex 
competitive practices “by reason of information, experience and careful study 
of business and economic conditions” ;“ and second, to authorize this body of 
experts to deal with unfair competitive methods in their incipient stages.” 

The driving impulse in creating this, and other administrative agencies, 
was the need for specialization and experience.” The complexities of modern 
American trade and industry had made it apparent that effective trade regula- 
tion could neither be accomplished by “self-executing legislation nor the judicial 
process.” (See fF. C. C. vy. Pottsville Broadcasting Co., 309 U. S. 184, 142 (1940) ; 
Oppenheim, Federal Antitrust Legislation: Guideposts to a Revised National 
Antitrust policy, 50 Mich. L. Rev. 1139, 1221, n. 215 (1952).) 

The laws given to the Commission to administer are, for the most part, general 
in nature and not clear of policy elements. ‘Congress advisedly left the con- 
cept flexible to be defined with particularity by the myriad of cases from the 
field of business.” “ It contemplated clarification and completion by the Federal 
Trade Commission. If the administrative tribunal to which such discretion is 
delegated does nothing but promulgate per se doctrines, the rationale for its 
creation disappears.” If a particular competitive act is automatically to be pre- 
sumed unlawful, the administrative process of the Commission loses its purpose, 
and the justification for limiting the scope of judicial review and for exempting 
the Commission from executive control no longer remain. In such event the 
administrative agency may as well give way to the prosecutor. 

As we understand it, the Federal Trade Commission has a greater task than 
this in administering the broad provisions of section 7 of the Clayton Act. 
There must be a case-by-case examination of all relevant factors in order to 
ascertain the probable economic consequences. 


*In determining the effect on competition under sec. 7 the Commission is, of course, 
concerned with the relationships between an acquiring company and other parties, such as 
competitiors, suppliers, and outlets, insofar as such relationships may affect competition in 
a given market. 

** The attorneys supporting the complaint suggest the following test for sec. 7 cases: 
“Where a leading factor in the relevant market rine a substantial share of that market, 
acquires another factor in that market also having a substantial share of that market, the 
poterence setoee that competition may be substantially lessened in the lines of commerce 
nhvoived. 

*” In the Matter of The Maico Company, Inc., decided by F. T. C. December 7, 1953. 

*S. Rept. 597, 63d Cong., 2d sess., pp. 9, 11 (1914); F. T. C. v. The Cement Institute, 
333 U. S. 683, 727 (1948) ; F.. 7. C. v. R. F. Keppel & Bros., Inc., 291 U. 8. 305, 314 (1934). 

%2 Standard Fashion Co. vy. Magrane-Houston Co., 258 U. 8S. 346, 356 (1922). 

* The Commission was to be staffed with lawyers, economists, accountants, statisticians, 
and other business experts. It was understood that this staff would become specialists in 
preventing improper business practices which interfered with the competitive process or 
ae the public interest. Cf. United States vy. Morton Salt Co. (338 U. 8. 632, 640 

t ). 

“FF. T. C. v. Motion Picture Advertising Service Co., Inc. (344 U. S. 392 (1952)) ; F. 7. ¢. 
v. Keppel & Bro., supra, 310-312. 

% See dissenting opinion of Mr. Justice Jackson in The Ruberoid Co. v. F. T. C. (343 
U. S. 470 (1952) ). 
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The most recent decision interpreting section 7, prior to its amendment, is 
Transamerica Corporation vy. Board of Governors of the Federal Reserve System 
(206 F. 2d 163 (1953), certiorari denied November 30, 1953). The Federal 
Reserve Board had ordered divestiture of stock in a number of banks com- 
prising the so-called Giannini group in the west coast and Rocky Mountain 
area. The Board pointed out that the Giannini banks did a large proportion 
of the banking business in five Western States, invoked the Standard Stations 
case, and held that section 7 was violated. The third circuit reversed saying: 

“* * * such acquisition is a violation only if its effect may be in fact to sub- 
stantially lessen competition between such corporations, to restrain commerce 
or to tend to create a monopoly. Otherwise the acquisition is entirely lawful, 
so far as section 7 is concerned. It necessarily follows that under section 7, con- 
trary to the rule under section 3, the lessening of competition and the tendency 
to monopoly must appear from the circumstances of the particular case and be 
found as facts before the sanction of the statutes may be invoked. Evidence 
of mere size and participation in a substantial share of the line of business 
involved, the ‘quantitative substantiality’ theory relied on by the Board, is not 
enough.” * 

The court was impressed by the “tremendous concentration of banking capital 
* * * in the hands of the Transamerica group,” and thought that legislative or 
administrative action might well be desirable to decrease it." But the Court 
held that no case had been made under section 7. Lessening of competition 
or tendency to monopoly were market phenomena, and could only refer to some 
particular market or set of markets. But the Board had not attempted to show 
any undesirable effect or dangerous probability in any given markets. The five 
State area was but an artificial segment of the United States, unrelated to any 
market activity. Hence, said the Court, the contention of the Reserve Board 
could not be sustained.* 

While the Transamerica case does not question Standard Stations so far as 
section 3 is concerned, it does seem to seal off section 7 from the per se rule of 
that case. The fact that the Transamerica case was decided under old section 7 
does not in our opinion lessen its applicability in this respect. While the 1950 
amendment modified section 7 in many ways it did not change the basic purpose 
to protect competition in a given market. 


II 


This does not mean that we are thrown back on Sherman Act tests. In fact, 
one of the purposes of amended section 7 was to reestablish the difference between 
Sherman Act and Clayton Act violations and to restate the legislative view, 
largely repudiated by the case of law that the tests of the Sherman Act have 
no proper place in the application of section 7. 

“Monopoly and competition, as economic facts, are the same no matter what 
law is applied to them.” “ Market control, restraint of trade, injury to com- 
petition, tendency toward monopoly are the subjects of both the Sherman and 
Clayton Acts. But the standard of illegality is different; otherwise Congress 
would have been wasting its time by enacting duplicating legislation. The dif- 
ference is usually said to be that under section 7 the undesirable condition 
may not yet be in existence; there is only a reasonable probability that it 
will come to pass if nothing is done to stop it. This, of course, was the 
underlying purpose of the original Clayton Act. It was designed to “supplement” 
the Sherman Act, to prohibit practices which singly and in themselves were not 
covered by that act, to arrest potential violations of the Sherman Act in their 
incipiency and before consummation.“ 

The trouble is that this sort of language, lawyer’s language some call it, is not 
very meaningful until applied to a particular set of facts—facts which suffice 


o ae0 ¥, 36 163, at 170 (C. A. 3, 1953), certiorari denied November 30, 1953. 

* Id., \ 

8 Id. 

_* International Shoe Co. v. F. T. OC. (280 U. 8. 291 (1930)); V. Vivaudu v. PF. T. C. 
(54 Fed. 2d 273 (C. A. 2, 1931)); Temple Anthracite Coal Co. v. F. T. C. (51 F. 2d 656 
(C. A. 3, 1931)); United States v. Republic Steel Corp. (11 F. Supp. 117 (N. D. Ohio, 
1935) ) ; see Irvine, The Uncertainties of Section 7 of the Clayton Act, 14 Cornell L. Q. 28, 
40 (1928), for a review of the earlier cases. 

*’ See Adelman, Acquire the Whole or Any Part of the Stock or Assets of Another Corpo- 
ration, Proceedings of the American Bar Association, Section of Antitrust Law, August 
26-27, 1953, PP. 111, 117. 

“S. Rept. 698, 63d Cong., 2d sess., p. 1 (1914) ; Standard Fashion Company v. Magrane- 
Houston Co. (258 U. S. 346, 356 (1922) ). 
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for the Clayton Act but do not constitute a showing of evidence sufficiently im- 
pressive under the Sherman Act. The courts and the Commission have fre- 
quently paid homage to the incipiency doctrine and the difference between the 
Sherman and Clayton Act tests, but no clear standards have engaged. 

Putting aside the broad concepts of competition and monopoly, the essential 
difference seems to be that the Clayton Act requires a lower standard of proof 
of the same kind of facts—‘evidence which is quantitatively or qualitatively less 
impressive than where the Sherman Act is invoked.” “ More specifically, the 
merger in U. 8S. v. Columbia Steel Co. (334 U. S. 495 (1948) ), which was examined 
under the Sherman Act, would probably not have been approved had new section 
7 been in existence and invoked against it.“ 

Section 7, before it was amended, prohibited corporate acquisitions of stock 
which might have any one of the following effects: (1) substantial lessening 
of competition between the merging companies, (2) restraint of commerce in 
any section or community, or (3) tendency to create a monopoly. This language, 
if taken literally, would have precluded almost every merger where compe- 
tition existed betwen the two merging companies. As we have indicated, the 
courts shied away from this drastic interpretation and invoked the rule of 
reason of the Sherman Act.“ 

Section 7, as amended, prohibits the acquisition of assets as well as stock, 
thus closing the long-standing loophole on this point. The acquisition is pro- 
hibited “where in any line of commerce in any section of the country, the effect 
of such acquisition may be substantially to lessen competition, or to tend to create 
a monopoly.” ” 

The earlier test as to competition between the acquiring and acquired com- 
panies is eliminated and so is the earlier alternative test of “to restrain such 
commerce in any section or community.” The elimination of the first test elimi- 
nates the possibility of a strict and literal interpretation which would strike 
down local and unimportant acquisitions; the elimination of the second test 
removes any likelihood that broad Sherman Act tests will again be applied.“ 
The legislative history is clear on this point. 

The Senate committee said: 

“The purpose of H. R. 2734 was to make this legislation extend to acquisitions 
which are not forbidden by the Sherman Act * * * 

* aK * * + - . 

“The committee believe that the excessive sweep that has been given to section 
7 of the present Clayton Act by these two features of that section has been 
largely responsible for the tendency of the courts in cases under that section 
to revert to the Sherman Act test. By eliminating the provisions of the existing 
section that appear to reach situations of little economic significance, it is the 
purpose of this legislation to assure a broader construction of the more funda- 
mental provisions that are retained than has been given in the past. The com- 
mittee wish to make it clear that the bill is not intended to revert to the Sher- 
man Act test. The intent here, as in other parts of the Clayton Act, is to cope 
with monopolistic tendencies in their incipiency and well before they have at- 
tained such effects as would justify a Sherman Act proceeding.” “ 

This is confirmed in the House report: 

“Acquisitions of stock or assets by which any part of commerce is monopolized 
or by which a combination in restraint of trade is created are forbidden by the 
Sherman Act. The present bill is not intended as a mere reenactment of this 
probition. It is not the purpose of this committee to recommend duplication 
of existing legislation. 

“Acquisitions of stock or assets have a cumulative effect, and control of the 
market sufficient to constitute a violation of the Sherman Act may be achieved 
not in a single acquisition but as the result of a series of acquisitions. The 
bill is intended to permit intervention in such a cumulative process when the 
effect of an acquisition may be a significant reduction in the vigor of competi- 
tion, even though this effect may not be so far-reaching as to amount to a combi- 
nation in restraint of trade, create a monopoly, or constitute an attempt to 
monopolize. Such an effect may arise in various ways: such as elimination in 
whole or in material part of the competitive activity of an enterprise which has 


#2 See Adelman, supra, 118. 

43H. Rept. No. 1191, Sist Cong., 1st sess., pp. 10-11 (1949). 
#* See also McAllister, supra, 142-148. 

#64 Stat. 1125, 15 U. S. C. sec. 18. 

46 See McAllister, supra, 143. 

«7S. Rept. No. 1775, 81st Cong., 2d sess., pp. 4-5 (1950). 
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been a substantial factor in competition, increase in the relative size of the enter- 
prise making the acquisition to such a point that its advantage over its com- 
petitors threatens to be decisive, undue reduction in the number of competing 
enterprises, or establishment of relationships between buyers and sellers which 
deprive their rivals of a fair opportunity to compete.” “ 

The House and Senate committees also took the occasion to make clear that 
“may be” means reasonable “probability,” not “possibility.” The Senate re- 
port said: 

“The use of these words “may be” means that the bill, if enacted, would not 
apply to the mere possibility but only to the reasonable probability of the pre- 
scribed effect, as determined by the Commission in accord with the Administra- 
tive Procedure Act.” “ 

Under amended section 7 “the Government must define and prove the relevant 
market and the relevant products involved in the acquisitions. The ‘line of 
commerce’ need not be industrywide; any part of the domestic commerce is 
included. ‘In any section of the country’ apparently is intended to cover 
any market area in the United States in which the acquiring or acquired 
corporation is doing business and to embrace potential as well as actual compe- 
tition. * * * The Government, therefore, has a lesser burden of proof under 
section 7 than under the Sherman Act, which requires a proof of an unreasonable 
restraint of trade.” ® 

As we see it, amended section 7 sought to reach the mergers embraced within 
its sphere in their incipiency, and to determine their legality by tests of its 
own. ‘These are not the rule of reason of the Sherman Act, that is, unreasonable 
restraint of trade, nor are section 7 prohibitions to be added to the list of per se 
violations. Somewhere in between is section 7, whcih prohibits acts that “may” 
happen in a particular market, that looks to “a reasonable probability,” to “sub- 
stantial’ economic consequences, to acts that “tend” to a result. Over all is the 
broad purpose to supplement the Sherman Act and to reach incipient restraints.” 

While these are far from specific standards—specificity would in any event be 
inconsistent with the “convenient vagueness” of antitrust prohibitions—they can, 
we believe, be applied on a case-by-case basis. We think the present case is the 
type Congress had in mind—one that presents a set of facts which would be 
insufficient under the Sherman Act but nonetheless establishes, prima facie, a 
violation of section 7 of the Clayton Act. 


III 

Commission action, under section 7 (c) of the Admnistrative Procedure Act, 
must be supported by “reliable, probative and substantial evidence.” It is 
said that “These are standards or principles usually applied tacitly and resting 
mainly upon common sense which people engaged in the conduct of responsible 
affairs instinctively understand.” ™ This is in reality a restatement of the “sub- 
stantial evidence rule.” Substantial evidence “means such relevant evidence 
as a reasonable mind might accept as adequate to support a conclusion.” Con- 
solidated Edison Co. v. National Labor Relations Board (305 U. S. 197, 229 
(1938) ). 

Under section 7 (c) it is clear that, as heretofore, the technical rules of evid- 
ence are not applicable to administrative hearings.” Thus it is stated that “the 
mere admission of evidence is not to be taken as prejudicial error (there being 
no lay jury to be protected from improper influence).”™ “But this assurance 
of the desirabile flexibility in administrative procedure does not go so far as 


“ H. Rept. No. 1191, 81st Cong., Ist sess., p. 8 (1949). 

*#S. Rept. No. 1775, 81st Cong., 2d sess., p. 6 (1950). 

5? Oppenheim, Federal Antitrust Legislation : Guideposts to a Revised National Antitrust 
Policy, 50 Mich. L. Rev. 1197 (1952). 

5t See McAllister, supra, 148. 

5260 Stat. 241, 5 U. S. C., sec. 1006e. 

SH. Rept. No. 1980, 79th Cong., 2d sess., p. 36 (1946); S. Rept. No. 752, 79th Cong., 
Ist sess., p. 22 (1945); (S. Doe. No. 248, 79th Cong., 2d sess., pp. 208, 270 (1946) ). 

% Attorney General's Manual on the Administrative Procedure Act, p. 76 (1947). 

%SId. “Furthermore, administrative agencies like the Federal Trade Commission have 
never been restricted by the rigid rules of evidence. Interstate Commerce Comm/’n. v. Baird 
(194 U. S. 25, 44). And of course rules which bar certain types of evidence in criminal 
or quasi-criminal cases are not controlling in proceeding like this, where the effect of the 
Commission’s order is not to punish or to fasten liability on respondents for past conduct 
but to ban specific practices for the future in accordance with the general mandate of 
Congress.” P T. C. v. The Cement Institute et al., supra, 705. 

% See footnote 53. 
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to justify orders without a basis in evidence having rational probative force. 

The principal evidence in this case which the hearing examiner refused to 
accept as reliable, consists of several letters addressed to the Commission, in 
which respondent set forth (1) its sales of the relevant products in the Southeast 
and in the Nation,” (2) the acquired companies’ sales of the relevant products 
in the Southeast and in the Nation,” and (3) respondent’s best estimates of its 
major competitor’s shares of the relevant markets. Respondent’s counsel did 
not object to the introduction of these letters as not being competent evidence. 
In fact, respondent said at the time that there were no accurate, absolute figures 
available in the flour industry showing competitors’ sales or total sales. 

Whether or not respondent’s estimates of competitors’ shares of a particular 
market can be accepted as reliable depends upon the circumstances. According 
to the testimony of respondent’s market analyst, the best data available showing 
the market position and trend of sales of respondent and certain of its competi- 
tors in the flour industry are surveys prepared by the Market Research Corpora- 
tion of America. This organization makes a random sample audit of retail 
stores which the witness described as the only random sample available which he 
considered projectionable. Respondent must have considered this information 
reliable enough for its own purposes inasmuch as it paid about $50,000 per year 
for same. 

Respondent prepares periodic market analyses of flour and mix markets for 
its use in the regular course of business, in which it uses the information supplied 
by the Market Research Corp. The market position information contained in 
these reports was used, together with respondent’s own data, in the preparation 
of the estimates in question. 

The reports containing the data supplied by the Market Research Corp. were 
subpenaed by counsel supporting the complaint but respondent refused to comply 
on the ground that it was not at liberty to divulge such information. 

The estimates were prepared by respondent and submitted to the Commission 
during the course of the preliminary investigation, and respondent asked the 
Commission to rely upon them in reviewing the case prior to the culmination 
of the acquisitions. Presumably respondent at that time, as an advocate, “put 
its best foot forward.” 

Under all the circumstances,” it is believed that the “commonsense” and 
“reasonable mind” tests have been met .and the estimates are prima facie evi- 
dence of respondent’s market position, the market position of the acquired com- 
panies, and the market position of its major competitors. Prima facie evi- 
dence is the minimum quantity necessary to raise a presumption of fact or is 
sufficient, if not rebutted, to establish the fact. Otis & Co. v. 8S. FE. C. (176 F. 
2d 34 (C. A. D. C., 1949)). Respondent, when it puts in its case will have full 
opportunity to rebut, explain, or contradict. It is important to remember in 
this connection that the issue here does not go to the absolute sales of respondent, 
the acquired companies, or its competitors, but to the question as to the effect 
which the mergers may have on competition. 

A few words should be said about the problem of proof in antitrust cases. 
Competition is a complex and constantly changing phenomenon. It has never 
been sharply defined. Injury to competition, as distinguished from injury to a 
competitor, is seldom capable of proof by direct testimony and may therefore 
be inferred from all the surrounding circumstances. “An antitrust charge 
may * * * be proved by circumstantial evidence, and the circumstances may 
include actions affecting any of the broad issues of fact posed in the complaints.” ” 

Analysis of the competitive effects of an acquisition should begin, we believe, 
with the relevant facts concerning the competitive pattern of the industry as a 
whole and its markets, particularly in the period preceding the acquisition. 
From such facts, and from information about the specific merger, it should be 


57 Consolidated Edison Co. v. National Labor Relations Board, supra, p. 230 (1938). 

5S The letters contained actual figures for respondent for the fiscal year 1949-50. 

5° The letters set forth actual sales for Ballard for the fiscal year 1949-50 and respond- 
ent’s best estimates for Duff for the same period. 

© The admissibility of commercial reports is well recognized. As Wigmore points out, 
“The * * * [exception to the hearsay rule] is capable of iberal expansion to include * * * 
commercial and industrial records, made by persons disinterested in the particular litiga- 
tion. published or kept accessible to third persons, and customarily relied upon by them 
oe a of particular occupations.” 6 Wigmore on Evidence, sec. 1708 (3d ed. 

> D- : 

*% These circumstances include the fact that respondent refused to comply with Com 
mission subpenas seeking the basic data upon which the estimates were based. 

See McAllister, The Big Case: Procedural Problems in Antitrust Litigation, 64 
Harvard L. R. 27 at 28. 
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possible to determine what changes the acquisition can be expected to make in 
the character of competition in the markets concerned. 

Counsel supporting the complaint say they have made such an analysis; that 
the evidence was not limited to the application of section 3 cases to section 7, 
but included in addition “‘an extensive showing of the character of the markets 
and the market setting in which the acquisitions took place.” 

To summarize the evidence, respondent, whose rapid growth during the past 
few years has been due in part to acquisitions and mergers, has now acquired 
two more substantial competitors. By these acquisitions it has substantially 
increased its milling and production capacity and its market position. In one 
of the relevant products, namely mixes, its position in the Southeast increased 
to about 45 percent. 

These acquisitions have taken place in an industry which has steadily de- 
clined in size and capacity, and in which the big companies have increased their 
percentage share. This increase has been largely due—71 percent of it—to 
mergers. In the Southeast the number of mills has not only declined but there 
have been no new entries of any size into the industry. The number of com- 
petitors in the Southeast, more particularly in the urban markets, has been 
materially reduced by the acquisitions ; in the mix business, for example, Ballard 
with 12 percent and Duff with 10.2 percent of the market, have been eliminated. 

This establishes, it seems to us, a prima facie case. The pattern of competi- 
tion in the Southeast, particularly in the cities, has undergone a considerable 
change as a result of the mergers. Unless explained, contradicted, or rebutted, 
and respondent will have every opportunity to do this when it puts in its case, 
it is a change which constitutes a move away from healthy competitive conditions. 

There is nothing in the record to indicate that the mergers will at present con- 
vert the industry in the Southeast from a competitive to a noncompetitive pat- 
tern. The inference, in fact, must be to the contrary inasmuch as large 
national distributors, such as General Mills and Quaker Oats, and large regional 
distributors remain to furnish effective competition to Pillsbury Mills. How- 
ever, in the urban markets at least, the mergers lead in the direction of what is 
sometimes called oligopolistiec or “monopolistic” competition, that is, to a situa- 
tion where the remaining competition in the particular market is between big 
companies. 

If, for example, respondent should continue to acquire competitors at the rate 
it has since 1940, and other large companies should do the same, the urban mar- 
kets in the Southeast may come to be dominated by a few large milling com- 
panies. This, of course, has been the trend in other industries. In some of them, 
under the policy of the Sherman Act, competition between the big companies con- 
tinues to protect the consumer interest. But, as we understand it, it was this 
sort of trend that Congress condemned and desired to halt when it adopted the 
new Clayton Act antimerger provision.” 

This matter, therefore, should be remanded to the hearing examiner for fur- 
ther consideration in conformity with this opinion. 

* * * + * * * 


Mr. Meap, while concurring in the result, will file a separate concurring opinion. 


Mr. Matetz. It is clear, is it not, on the basis of Pillsbury that you 
would apply a different rule to section 7 of the Clayton Act than 
in section 3; is that correct ¢ 

Mr. Howrey. Well, that is another way of asking whether we fol- 
lowed Standard Stations, I suppose, and I do not think the Commis- 
sion—here again, we are getting into probing our quasi-judicial mind. 
But I do not believe the Commission has made much distinction in the 
type of proof between section 3 and section 7 cases; and we have issued 
orders, I think, in many section 3 cases during the past 2 years. 

You just cannot ask questions like that with any validity, if I may 
say so, with great respect, because section 3 is an entirely different 


® As stated in In re Chicago Rys. Co. (175 F. 2d 282 (C. A. 7, 1949) ), cert. denied (Illinois 
Vv. Sullivan), 338 U. S. 850 (1949), a prima facie case is established by evidence adduced 
by the plaintiff in support of its case up to the time such evidence stands unexplained and 


uncontradicted. 
‘S. Rept. No. 1775, 8ist Cong., 2d sess., p. 5 (1950); H. Rept. No. 1191, Sist Cong., 
+ : 


Ist sess., p. 8 (1949 
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statute from section 7. It has a different purpose, it has a different 
wording, it has—it does use the same 

The Cuairman. The wording is pretty much the same, having in 
mind substantial lessening of competition. 

Mr. Howrey. Well, yes. But all of the statutes end up “We pro- 
hibit this practice where it may substantially lessen competition.” 
Every section in the Clayton Act has that. But, as I say, we deter- 
mine that based upon the facts in a section 7 case and not based upon 
some facts that might be relevant in a section 3 case; and the only case 
where this had come up in the courts we followed, which was the 
‘Transamerica case in the Court of Appeals for the Third Circuit. 

They were there dealing with section 7 prior to its 1950 amendment 
but they had this same problem. There the court specifically held 
that the Standard Stations’ test, as they interpreted it, would not 
apply to a section 7 case, so we did follow the only existing judicial 
authority on the subject. 

Mr. Maerz. Would you say it would be correct to regard the Clay- 
ton Antitrust Act and the amendments thereto as legislation supple- 
menting the Sherman Antitrust Act of 1890, and thereby supplement- 
ing the ‘national antitrust policy ¢ 

Mr. Howrey. I think I would like to have that again. May I have 
the first part of that ? 

Mr. Maerz. Would you say that it would be correct to regard the 
Clayton Act and the amendments thereto as legislation supplementing 
the Sherman Antitrust Act of 1890 and thereby supplementing the 
national antitrust policy ? 

Mr. Howrey. I certainly would, i 

Mr. Maerz. I beg your pardon, I did not hear you. 

Mr. Howrey. I certainly would. 

Mr. Maerz. Now, adverting to your speech at Ann Arbor in 1953 
you stated that: 

In recent years enforcement policies have grown up which seem to magnify 
conflict and inconsistencies in these basic statutes. 

Now, I wonder whether you would point out how a law which 
supplements another is in conflict with it. 

Mr. Howrey. Yes; I can point out very readily, I think. I do 
not concede, if you will go on and read the rest of that, that I think 
I said that that inconsistency is wrong, and that I aimed to correct 
it, and I aimed to have the statutes read in pari materia, and thereby 
be interpreted as supplementing the basic law. 

I referred there to the Robinson-Patman Act which prohibits price 
discrimination as distinguished from the Sherman Act, and from 
section 5 of the Federal Trade Commission, which requires and which 
depends entirely on vigorous competition as the regulator of trade. 

The Supreme Court and other courts have said that the philosophy 
of the Robinson-Patman Act which said “compete but do not compete 
too hard” seemed to be inconsistent with the basic philosophy of the 
Sherman Act. 

The Cuatrman. I think that is correct. 

Mr. Howrey. Well, you certainly said so in your minority report 
on the Robinson-Patman Act, which I have here, and which you 
wrote in 1936. 
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But, I do not adopt that. I think that the Robinson-Patman Act 
can be administered in a way which is consistent with the Sherman 
Act. 

I think, the way I said it in that speech, was that I think the 
privilege of competing can be geared to the obligation of competing 
fairly and that I think a price discrimination which has the purpose 
of predatory price cutting is probably the type of thing that even 
the Sherman Act might have reached under certain circumstances. 

And I felt that the criticism that Mr. Justice Jackson and—I have 
forgotten the name of the judge, but in the A. & P. case in the Eastern 
District of Illinois, very flatly the judge said that the Robinson- 
Patman Act was entirely inconsistent with the basic philosophy of 
the Sherman Act, and in that speech I am suggesting that during 
my short period of time in the Federal Trade Commission that per- 
haps we can administer the statute—— 

Mr. Matetrz. You also stated in that same speech that at times 
antithetical positions of hard and soft competition have been advo- 
cated concurrently and simultaneously in separate counts of the same 
complaint. Please cite the instances to which you made reference. 

Mr. Howrey. Well, I had in mind the complaints in which, in one 
count, you charged a violation of the Robinson-Patman Act, and in 
another count charged collusive price fixing or some violation which 
would be of the nature of a Sherman Act violation. 

Mr. Maerz. You take the position 

Mr. Howrey. Excuse me. I am not sure that is a full answer to 
your question, but I am sure I can furnish you with examples of 
complaints which seem to some people—they did not to me, because— 
well, again there, you are reading out of context, I was citing what 
had happened, and what I hoped to correct, I was doing that, and I 
was hoping to read those statutes—well, if I may use that phrase 
again, in pari materia, because it is a common phrase and known to 
every lawyer 

The CHarrman. My position was, my opposition to the Miller- 
ivoaan Act, I opposed that then, the basic fabric of the antitrust 

aws 

Mr. Howrey. And certainly the Attorney General’s committee said 
that in very strong language. 

Mr. Matetz. Are you in favor of the rule of reason approach for 
price fixing ? 

Mr. Howrey. No, indeed. I have never suggested a rule of reason 
approach in cases which are well known as per se cases, and they are 
price-fixing cases, boycott, collusive boycott cases, collusive price- 
fixing cases, allocation of markets, allocation of customers and other 
types of well-known per se cases. I am advocating that the per se 
approach should not find its way into the Celler Act because I do not 
think we can do what you asked us to do, and that is, to winnow the 
good from the bad in the per se approach. 

Mr. Mauerz. Do you feel that a price-fixing agreement should be 
prosecuted criminally ? 

Mr. Howrey. Well, yes, I do; I think, if it has willfulness. Of 
course, it is rather a moot question because Congress decided that in 
1890, and I think that it is well established that the Sherman Act is a 
criminal statute. 


63478—55—pt. 3——-43 
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Mr. Materz. In view of the fact that your agency does not have 
authority to institute criminal proceedings, do re make it a practice 
to refer such violations to the Department of Justice for criminal 
prosecution ? 

Mr. Howrey. We do. 

I do not know that we have done that since I have been there, but 
I am sure it has been our policy to refer criminal cases, where we 
think there is willful predatory price-fixing case. 

Now, we have many price-fixing cases that are not in that category, 
and the average trade association case probably is not in that category, 
where they set up a price filing bureau, and they have certain notices 
of changes and ices 

They are skirting close, perhaps, to violation of the law, but they 
are usually working under the advice of counsel in trying to interpret 
the cases—and those cases we do not refer to the Department of y us- 
tice. And, in fact, they constitute the important bulk of our price- 
fixing work, 

Mr. Maerz. In other words, in the last couple of years you have 
not referred a price-fixing case to the Department of Justice? 

Mr. Howrey. I have no recollection. Is there anyone in the room 
that knows to the contrary? I have no recollection of any case which 
we referred, any criminal, or any price-fixing case, to Justice. 

Mr. Parrisu. The only one I recall is the Sugar Institute case. 

Mr. Maerz. When was that? 

Mr. Parrisu. About 1933. 

Mr. Howrey. We have referred one other, which is now in proc- 
ess of grand-jury investigation, and we will be glad to submit the 
name privately to you, if you would like. I am so advised that we 
have, by our secretary. 

Mr. Harxtns. I would like to discuss another phase primarily con- 
cerned with the immunity provisions of the Defense Production Act, 
which is going to expire this month, and the question is whether sec- 
tion 708 of that act should be extended. 

First of all, the Federal Trade Commission has a function under 
that statute, has it not? 

Mr. Howrey. Yes. 

It is not invoked very often. We have a man in charge of that, Mr. 
Miller, who is not here at the moment, but we are consulted about 
such exemptions, yes, although we have no decision. My recollection 
is that the statute gives the decision to the Attorney General, but we 
are consulted. 

Mr. Harkins. You are the consulting agency ? 

Mr. Howrey. Yes. 

Mr. Harkins. Have you been consulted frequently? I am refer 
ring to since you have been chairman. 

Mr. Howrey. Could I ask our general counsel to answer that? 

Mr. Krintner. I am not aware of the exact number of so-called de- 
fense pools or pool arrangements in which we have been consulted, 
but they are rather numerous, and, hazarding a guess, I would say 
that there are approximately 50 industry voluntary agreements or 
programs now in effect under section 708 of the Defense Production 
Act of 1950 and the Small Business Act of 1953. 

Mr. Harkins. There is a small defense pool? 
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Mr. Krnrner. There are, and we do have occasion to consult from 
time to time concerning the operations of those pools, not only at their 
inception but at various times when the pool will be changed in some 
particular, and at that time we are consulted and we give them our 
advice. We do not have any real fn ec otherwise. 

Mr. Harxrns. I see in the Attorney General committee’s report that 
they recommended the extension of the immunity provisions, pri- 
marily because there might be programs—this is on page 109—there 
might be programs that require large capital investment, or programs 
to supply critical or strategic materials from abroad. 

Now, do you know of any voluntary programs that are presently 
in effect for preserving the supply of critical or strategic material 
from abroad ¢ 

Mr. Howrey. No. I have absolutely no knowledge of the subject, 
and that does not even come across my desk. 

The CuHarrMAn. Do you believe it should be extended beyond the 
termination date of the Defense Production Act? 

Mr. Howrey. Mr. Chairman, I just hesitate to supply an answer 
to that unless you insist, because it is a subject about which I know 
nothing, and my guess would not be worth anything. 

Mr. Harkins. Well, as to the last question and the next question, 
could you supply the information for the record when you correct 
the transcript ¢ 

Mr. Howrey. Certainly I will, yes, sir, if I can. 

Mr. Harkins. How many programs have been approved that involve 
the committing of large amounts of capital for prolonged periods of 
time? 

There are two categories of programs that are recommended on page 
109 that might justify the extension of the immunity provision, and 
we are trying to get at the number of such programs presently in 
existence. 

Would you supply the information ? 

Mr. Howrey. Yes; as far as our records permit. 

As I recall it, our statutory function is only consultative, and the 
decision is in the Attorney General. 

Mr. Harkins. But on every one, you are consulted ? 

Mr. Howrey. I believe. I don’t know, but I believe so. We will 
be very glad to furnish that. 

Mr. MAtetz. Do you know of any staff discussions in regard to 
the possibility of seeking a preliminary injunction against the con- 
summation of the Pillsbury mergers? 

Mr. Howrey. No; not at the beginning. During the course of the 
proceedings, we read in the papers that Pillsbury had sold one of 
the companies they had acquired, and which was the subject matter 
of the litigation, namely, the Duff baking division of the—I have 
forgotten the name of it, but anyway, we will call it the Duff Co., that 
they had distributed the assets. 

We gave very serious consideration to seeking an injunction to 
prohibit the distribution of those assets, beyond our attempt to restore 
competition if we issued an order, and we concluded that it was of 
such doubtful—that success was so doubtful, we thought that we 
would do better to take the other course. 

So, what we did was to amend the complaint, and we filed an 
amended complaint charging that—I have not got the complaint 
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before me, but dealing with this subsequent action and putting the 
company on notice that we would seek to follow those assets, but 
we did not seek an injunction because I, for one, and I have been a 
trial lawyer most of my life, do not think for a minute that a district 
court is going to enjoin anything that is pending on administrative 
hearings in a subject matter wich will never reach them on the 
merits—that would be giving an indefinite preliminary injunction on 
something over which they have no jurisdiction. 

That leads to a recommendation I had intended to make before this, 

In your amendment in 1950, you not only amended section 7 but you 
amended section 11, and in section 11 you gave us, the Commission, 
and any other agency which administered section 7, the remedy of 
divestiture. 

Now, we do not think that remedy is sufficient. We think the 
statute should be amended so that we have some equitable powers so 
that we can adopt any remedy that we think may help restore com- 
petition, because, if you will examine the cases in the courts through- 
out the years, you will find that in hardly any case can you restore 
the exact situation that existed before the merger, and we should have 
powers other than divestiture, equitable powers, that would permit us 
to adopt a remedy which fits the facts and which would enable us to 
restore competition in the industry. 

The CHatrman. We would be very glad to embrace that suggestion. 
We would like to have some wording that you might deem appropriate. 

Mr. Howrey. I do have some wording, which I will be very glad to 
read into the record right at this point. 

The Cuarrman. Yes; do it right now. We are anxious to get any 
suggestions that you have on the statute, suggestions for changes. 

Ir. Howrey. We recommend that the—I should say that these are 
my personal recommendations, these are not Commission recommenda- 
tions, and I am just giving you these comments and I do not know 
whether my colleagues disagree with me or not, and I want them 
designated as that, personal recommendations. 

The Cuarrman, All right. 

What are you going to read from? 

Mr. Howrey. I am reading from—if you will look at the end of the 
second paragraph of section 11 of the Clayton Act 

The CuatrmMan. What page? 

Mr. Murcuison. Page 18. 

Mr. Howrey. Page 18 of the appendix to our document; not the 
first 18, but the second 18 in the book. 

Mr. Harkins. Whereabout on page 18? 

Mr. Howrey. Eight lines from the top of the page, beginning with 
“Tf upon such hearings,” and so forth. 

Now, I would suggest that that be changed to read as follows, and 
it is a slight change which does not occur until you get down to the 
word “held,” in the third line—no, the seventh line from the bottom 
of that paragraph, but beginning with: 

If upon such hearings the Commission or Board, as the case may be, shall be 
of the opinion that any of the provisions of said section have been or are beilg 
violated, it shall make a report in writing in which it shall state its findings as 
to the facts, and shall issue and cause to be served on such person an order 
requiring such person to cease and desist from such violations and divest itself of 
the stock or other share capital or assets held— 


and right there I would insert these words: 
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* * * or take such other or additional steps as are necessary to restore com- 
petition— 

And so forth. 

The CuHairman. Would you mind doing that by way of a com- 
munication to us? 

Mr. Howrey. I would be very glad to do that. 

Mr. Roprno. Mr. Chairman, just a few questions. 

You touched on the question of reorganization, and I was wonder- 
ing whether you could tell me whether the personnel who worked 
on the International Petroleum Cartel report are presently still em- 
ployed in the Federal Trade Commission ? 

Mr. Howrey. Well, I think some are, and some are not. I think 
Dr. Corwin Edw ards, who is here, was head of our bureau at that 
time, and he is now a professor at the University of Virginia. 

Can anyone else say who else was there? 

Dr. Blair, I think, perhaps could tell you better than I can. 

Mr. Buar. Mr. Chairman, in addition to Dr. Edwards, under 
whose general direction it was, the staff engaged in the preparation 
of that particular work was: 

Mr. J. W. Adams, Mr. Roy Prewitt, Mr. Meyer Alpert, and myself, 
John Blair. 

Dr. Edwards is now in a professional capacity at the University of 
Virginia. Mr. J. W. Adams, now the Director or Chief of the Divi- 
sion of Economics. Mr. Roy Prewitt is a staff economist in the Divi- 
sion of Economics, and I am a staff economist in the Division of 
Economics. Mr, Alpert was caught in the reduction in force and is 
no longer with the Federal Trade Commission. 

Mr. Roptno. Thank you very much. 

Now, Mr. Chairman, one of the speeches you made, and I will 
paraphrase it and I hope you will understand that I am just trying 
to get at the essence, but in a speech at Ann Arbor that you m: ide on 
June 18, 1953, you stated in effect that critics of the Federal Trade 
Commission have maintained that the Federal Trade Commission is 
not a body of experts that Congress intended; that it has become a 
prosecuting agency employing laborious procedures and rigid per se 
interpretations. 

Now, what I would like to know 

Mr. Howrey. Mr. Congressman, would you read the next para- 
graph? I believe that in ‘the next paragraph I say, “Others say the 
opposite. - 

So, I did not mean to adopt that. Excuse me, I should not inter- 
rupt. 

Mr. Roptno. Well, I am interésted if you would comment on that, 
and I believe I have ‘paraphrased it properly. What about this rigid 
per se interpretations ? , 

Mr. Howrey. I did not say that in the first place. I said there were 
certain criticisms; certain critics claimed that, and if you read the 
next paragraph, I say that other critics say to the contrary, and we 
cannot resolve that conflict in one short evening. [After pause.] 
Iam trying to think of that case to which those critics refer. 

I think what I had reference to primarily was the conscious par- 
allelism doctrine and the mill net doctrine. If you want me to ex- 
plain those to you, I would be glad to. 
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The mill net doctrine was a doctrine that suggested that you should 
measure price discrimination by the net return to the seller; in other 
words, if he sold and got a different net return, for example, where 
they get different net returns because of freight rate differences in 
different localities. 

The conscious parallelism doctrine is a doctrine that had grown up, 
I think, more in the minds of lawyers than in any decisional work 
either by the courts or the Commission, although there was a sugges- 
tion that the Rigid Conduit case was a conscious parallelism case, but 
I do not think that any Commission case—I am not sure about that, 
but I am sure that no court case had approved the conscious parallel- 
ism doctrine. 

That doctrine was that if sellers knowingly had the same or similar 
prices, you could presume it to be an unfair method of competition. 
Those are the two doctrines that had been very heavily criticized, I 
think some of it being very unjustified and unfair but nonetheless 
severe. 

I think that is what I am referring to but, there again, I would like 
to have that speech and the opportunity of refreshing my recollection. 

The CuarrmMan. You may have that privilege. 

Mr. Materz. Mr. Chairman, I take it it is your position that the Fed- 
eral Trade Commission should get away from a per se approach and 
and apply the rule of reason approach; is that correct? 

Mr. Howrey. Not at all, that is absolutely not my opinion. 

I think it should apply the per se doctrine on per se cases and should 
apply the rule of reason approach in cases where the per se doctrine 
does not apply and I do not want to extend the per se doctrine of the 
price fixing, the collusive boycott, to Clayton Act cases where it has 
never before been applied as far as I know. 

The Cuarmman. I think, though, you have made some statements 
that are not quite consistent. 

Mr. Howrey. Well, that is possible, but I don’t think—really, I have 
always said that wherever the courts have held the per se doctrine 
applied, we followed and we have a statute—— 

The Cuarrman. Let me read what you said in your speech of Jan- 
uary 26, 1955, before the section on antitrust law of the New York 
State Bar Association, the next to the last paragraph—I will put the 
whole speech in the record—you said: 

Administrative agencies and the courts are presently weighing the two anti- 
thetical approaches to enforcement I have mentioned. At the Federal Trade 
Commission, I am glad to say, we have moved in the direction of a rule of reason 
approach in our recent decisional work. If this trend is to continue there must 
be a greater coalescence of legal and economic concepts of competition. 

How would you reconcile that statement with the one you have just 
made there a few minutes ago? 

Mr. Howrey. Well, I think the best way to reconcile it, if I may, 
is to read further from the same speech, where I say on page 1 of the 
same speech in the next to the last paragraph: 

The per se violation doctrine means that certain practices are in and of 
themselves unlawful, that is, the conduct is considered unreasonable per se; 


the effects on competition are automatically and conclusively presumed and are 
not dependent upon examination of industry and market facts. 


And in the footnote after that, I say: 


Agreements among competitors involving such practices as price fixing and 
boycotts are frequently cited by the courts as per se violation. And Congress, 
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itself, has prohibited certain practices as such—for example, sections 2 (d) 
and 2 (e) of the Robinson-Patman Act. This paper does not deal with these but 
rather with the growth and extension of the per se doctrine. 


The Cuarrman. Well, of course, and I am not taking it out of con- 
text, I read in the next to the last paragraph, that you are moving in 
the direction of the rule-of-reason and so I think that 

Mr. Howrey. Well, that is based on the preliminary statement I 


have just read. 
The Cuatrman. We will put the whole thing in the record. 


Mr. Howrey. Thank you. 
(The speech referred to is as follows :) 


[For release at 10 a. m. (e. 8. t.), January 26, 1955] 
COALESCENCE OF LEGAL AND EcoNomic Concepts OF COMPETITION 


Address by Hon. Edward F. Howrey, Chairman, Federal Trade Commission, 
prepared for delivery before the Section on Antitrust Law of the New York 
State Bar Association, New York, N. Y., January 26, 1955 


The Attorney General of the United States recently prophesied that this year 
promises to be one of special antitrust significance in the work of his Depart- 
ment.’ I venture to say that the same will be true at the Federal Trade Com- 
mission, 

The Commission has already instituted various programs designed to give 
its statutes new vigor. The Antitrust Division has undertaken like measures, 
and, in addition, the Attorney General’s National Committee To Study the Anti- 
trust Laws has attracted national attention. 

Certainly no one can deny that we are currently witnessing a reaffirmation 
by both agencies of the principle that a judicious national antitrust policy 
is an unexpendable article of faith in our political and economic democracy. 
While there may be differences of opinion with respect to the implementation of 
this policy, there should be no doubt in anyone’s mind that the public is obtain- 
ing a progressively greater return on its antitrust dollar. 

= * + = * t * 


Instead of listing our accomplishments during the past year, I should like 
to discuss, if I may, one of our most challenging and intriguing antitrust prob- 
lems; namely, the per se doctrine versus the rule of reason approach, and the 
dependency of the latter on a greater coalescence of legal and ecOnomic con- 
cepts of competition. 

The per se violation doctrine means that certain practices are in and of 
themselves unlawful, that is, the conduct is considered unreasonable per se; 
the effects on competition are automatically and conclusively presumed and are 
not dependent upon examination of industry and market facts.” 

Diametrically opposed is the so-called rule of reason approach. This ap- 
proach draws the line between zones of legal and illegal conduct through a 
consideration of relevant economic factors; the market is analyzed to deter- 
mine whether the restraint merely regulates competition or whether it is such 
as may suppress or even destroy competition.’ 

Stated another way, the question—in terms of FTC practice—is whether or 
not the Commission will sit as a tribunal of experts and conduct a factual in- 
quiry into legal and economic issues. 


1 New York Times, October 1, 1954, p. 10. 

? Agreements among competitors involving such practices as price fixing and boycotts are 
frequently cited by the courts as per se violations. And Congress, itself, has prohibited 
certain practices as such—for example, secs. 2 (d) and 2 (e) of the Robinson-Patman Act. 
oe paper does not deal with these but rather with the growth and extension of the per se 
doctrine. 

’In the Chicago of Trade case, Mr. Justice Brandeis said “Every agreement con- 
cerning trade, every regulation of trade, restrains. To bind, to restrain, is of their very 
essence. The true test of legality is whether the restraint imposed is such as merely 
regulates and perhaps thereby promotes competition or whether it is such as may suppress 
or even destroy competition. To determine that question the court must ordinarily 
consider the facts peculiar to the business to which the restraint is applied ; its condition 
before and after the restraint was imposed ; the nature of the restraint and its effect, actual 
or probable. The history of the restraint, the evil believed to exist, the reason for adopting 
the particular remedy. the purpose or end sought to be attained, are all relevant facts” 
(246 U. S. 231, 238 (1918)). 
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In the past three decades the industry of this Nation has seen growth and 
change that are without parallel in history. New products, new markets, and 
vast new industries have come into being; we have seen two important periods 
when our economy was so predicated upon war or preparation for war that al- 
most every business in America was affected. 

It is not surprising therefore that those charged with law enforcement or 
adjudicative responsibilities found the dynamics of our industrial complex 
difficult of analysis. It was quite human, and no doubt appeared to them more 
efficient, to develop and apply self-operative, automatic rules of illegality and 
thus to avoid the heavy burden of proof. 

However valid this initial motivation may have been, administrative agencies 
and the courts should now shoulder the responsibility inherent in examining 
relevant economic factors. The very complexity of the economy itself demands 
that antitrust decisions should not be made in a factual vacuum. Almost every 
antitrust case presents issues which are basically economic; we use our legal 
procedures merely to resolve them. 

During the years that followed the Trenton Potteries and Socony Vacuum 
decisions, the Commission probably did its share in expanding the per se ap- 
proach. This prompted me to observe in 1953, at Ann Arbor, that critics of 
the Commission had maintained that it was not the body of experts Congress 
intended ; that it had become instead a prosecuting agency employing laborious 
procedures and rigid interpretations without regard to the relationship of law, 
business economics, and publie policy. I took the position then, and still do, that 
if this were true, that if an administrative tribunal does nothing but promul- 
gate per se doctrines, then the rationale for its creation disappears. It may 
as well give way to the prosecutor. 


THE ROLE OF THE ECONOMIST 


This leads to a consideration of the role of economic data in administrative 
and judicial proceedings, particularly in ascertaining and adjudicating the 
ultimate question of injury to competition. Professor Oppenheim said in 1952, 
“Antitrust lawyers and antitrust economists face a joint task of overcoming 
existing barriers to greater coalescence of the judicial and the economic doctrines 
of antitrust. They are the ones who should provide the guides to clarification 
of * * * fundamental antitrust issues * * *” 

This coalescence has not occurred nor has it progressed to a satisfactory 
degree. Lawyers and economists alike have the habit of emphasizing the differ- 
ences between legal and economic concepts of competition, rather than recogniz- 
ing that the antitrust laws are here to stay and require, or at least should require, 
the use of economic evidence in analyzing markets and in determining competitive 
effects. 

When an economist speaks on the subject of competition, restraint of trade, or 
monopoly, he usually stresses the point that economic theories do not provide 
any legal standards nor formulate any tests or criteria of liability under anti- 
trust laws. Many lawyers do likewise, declaring that the legal significance to 
be given a particular set of facts has no relationship whatsoever to their economic 
significance. ; 

The economist says he is a social scientist interested only in human behavior 
and the fundamental relationships between men and business. The lawyer says, 
“That’s all right for the professors, but I am concerned merely with formal 
statutory rules enforcible in the courts.” 

This may all be true under current economic and legal theories. But if I 
may say so, without offense, it is about time the lawyers and the economists 
recognize that large and important changes have taken place in our economy, 
and prepare a new approach dealing with the problem of competition and monop- 
oly in 1955 under present antitrust laws. Surely these laws were meant to 
deal with the subject that interests both the economist and the lawyer, namely, 
man and business. 

If this is not done, and done fairly soon, I venture to prophesy that the forward 
march of the per se doctrine will continue and the rule of reason approach, for 
which we have been struggling at the Commission, will lose ground. 

Lawyers frequently complain that they must exercise great care because the 
economist’s use of a particular word may be misleading from a legal standpoint. 
Words like “monopoly,” “competition,” “discrimination,” etc., are given a mean- 
ing in economics which may sometimes differ considerably from the meaning 
in law, and vice versa. 
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This confusion of terms has been an important barrier to the successful use 
of economic analysis in antitrust cases, and yet the solution seems fairly simple. 
The economist should be asked to furnish an analysis of relevant economic factors 
within the context of the statute itself.‘ He should not be called upon to write 
a general treatise on competition or monopoly, nor should he be asked to interpret 
or define the statute, or to decide the boundaries or limitations of the law. 

Economists generally agree, regardless of their school, that the competition 
which the antitrust laws seek to preserve cannot be defined in terms of absolute 
or perfect competition. Most economists regard “perfect competition” and 
“pure monopoly” only as theoretical extremes of possible market situations.° 
They recognize that between these extremes there are such concepts as “imper- 
fect competition,” “workable” or “effective competition,” “oligopoly,” and “mo- 
nopolistic competition.” 

Some economists belong to the behaviorist school while others belong to the 
structuralist school. The former focus attention upon the performance of the 
industry and the behavior of the firms in the industry as the key to the com- 
petitive situation. The latter group looks to the market structure; for example, 
to the number of sellers or buyers present in the patricular market. My own 
belief is that these are not mutually exclusive viewpoints. In most situations 
market structure and behavior are inseparable and in many situations an exami- 
nation of the relevant facts will involve both structural and behavior con- 
siderations. 

In June of 1954 I gave a paper before the American Marketing Association in 
which I outlined 16 tests, standards, or criteria for determining competitive 
effects. These tests were not meant to be all-inclusive and would, of course, 
vary from case to case. The market, the industry, the statute, and the type of 
violation involved would form the frame of reference. But they are, I think, 
the type of criteria that lawyers and economists should be able to agree upon as 
guides or factors in determining competitive effects in a particular market. 

I would like briefly to discuss some of these factors: 

1. The number of comparable sellers in a market and their relative size 

An acceptably competitive condition requires a sufficient number of independent 
companies to assure that no one company will have monopoly power, that is, 
power over price Or power to exclude competitors. Unless numbers are already 
large in a given market, a reduction of number may involve reduction of compe- 
tition. Where it is alleged that genuine economies of scale, or other considera- 
tions (including the capacity to innovate), permit only a small number of sellers, 
close scrutiny must be given to the competitive situation. 

In addition to numbers of sellers, their relative size is important. Relative 
size refers to market shares or market power. Absolute size, as measured 
by number of employees, dollar volume, or dollar value of assets, ordinarily has 
no particular significance in determining the presence or absence of effective 
competition. But the share of the market occupied by a particular firm is one 
of the important bits of evidence bearing on market power and competition. 


2. Opportunities for entry into the market 

Freedom of opportunity for rivals to enter the market is a fundamental requi- 
site of effective competition. This condition is necessary if there is to be, in 
the long run, a sufficient number of sellers to prevent markets from tending 
toward monopoly. The exclusion of new rivals is a major impairment of com- 
petition, and the power to exclude rivals is usually associated with the power 
to eliminate rivalry among those already in the industry. 

When there is little or no new entry into a given field, alternative explana- 
tions must, of course, be considered. Perhaps, for example, there is no economic 
justification for new enterprise. In any event, the existence of barriers tu 
entry is a matter of proof and should be shown. The facts should not be 
presumed. 


8. Opportunity for survival 
Often competitive behavior can best be defined as a struggle for survival. 
Admitting that profit is the ultimate goal, a company must maintain its market 


* See especially U. 8. v. BE. I. du Pont de Nemours and Co. (118 F. Supp. 41 (D. Del., 1953) ). 

5 See opinion of Judge Leahy in U. 8. v. E. I. du Pont de Nemours and Co., supra. For an 
excellent discussion, see brief for the United States on Liability, U. S. v. United Shoe 
Machinery Corp. (110 F. Supp. 295 (1953)) ; Oppenheim, Divestiture as a Remedy Under 
the Federal Antitrust Laws, Economic Background, 19 Geo, Wash. Law Rev. 120-122 
(1950); Stocking and Watkins, Monopoly and Free Enterprise, 20th Century Fund, 
pp. 13, 49 (1951). 





2514 ANTITRUST AND MONOPOLY PROBLEMS 


position today in order to provide an acceptable balance sheet tomorrow. Thus 
withdrawals of firms from a market should be carefully analyzed. Facts of 
mortality and exit may be as important as those relating to entry. 


4. Growth and profits 

It is quite obvious that growth and profits are linked together as objectives 
of a healthy and successful business enterprise. The principal road to increased 
profits is expansion. Opportunities for growth are therefore necessary for a 
competitively effective market. 

In a rapidly expanding industry, it is generally more difficult for established 
firms to dominate the market. In a static industry, on the other hand, where 
certain firms have a tight hold and are not actively competitive, they may, by 
inaction, not only discourage the entry of rivals but also discourage new methods 
and techniques. 

2 * * . + * * 


Other factors which may be relevant to an appraisal of the competitive 
characteristics of a market inelude (5) effective consumer choice of alternative 
goods and services, (6) balance of bargaining power between seller and buyer, 
(7) level of concentration, including the trend of mergers and acquisitions, 
(8) relationship between size and efficiency, (9) degree of price competition 
and competitive meeting of prices, (10) responsiveness of price to changes in 
costs, (11) degree of independence, (12) efficiency in production, (13) efficiency 
in distribution, (14) flexible adjustments to changing markets, (15) presence 
or absence of unfair methods of competition, and (16) national-defense require- 
ments. 

These 16 tests represent criteria that have received considerable attention 
by economists and it is not unreasonable to conclude that by now they should 
be prepared to fit them into the framework of the antitrust laws. 

It has been suggested that these factors cannot be administered successfully 
by the average district court; that to ask courts to go into matters of this kind 
might cause antitrust administration to become mired in a bottomless bog. 

This may or may not be true of the courts—personally, I do not think it is—but 
the Federal Trade Commission was designed and set up for the specific purpose 
of dealing with complex problems of industries and markets. It was to be 
staffed with business specialists—lawyers, economists, marketing experts, ac- 
countants, and statisticians who could appraise economic data and market facts. 
It was given wide powers of inquiry and compulsory disclosure. It was, in short, 
created for the purpose of supplementing the work of the courts by furnishing 
expert guidance as to competitive effects. 

The importance of factors of this kind should therefore be recognized by the 
Commission at all stages, that is, the initiation of antitrust cases, in the develop- 
ment of a theory of the case, in planning and conducting the investigation, and 
in prescribing the remedy. 


PROBLEMS OF EVIDENCE 


The success or failure of a rule of reason approach may ultimately depend 
upon staudards of admissibility for economic evidence. It is important to re- 
member in this connection that the Commission is an administrative tribunal, 
not a court; that while Commission action must be supported by “reliable, 
probative, and substantial evidence,” * technical rules of evidence are not appli- 
cable to administrative hearings.? At the same time I believe that the courts, 
as well us the Commission, must recognize a degree of flexibility in their pro- 
cedures sufficient to permit reception of evidence of competitive effects not based 
wholly on absolute facts such as precise sales, costs, or profits... Hearing officers 
and judges should permit industry and company history, industry and company 
statistics, pricing and trade practices, price levels and variations in price, and 
other business facts to be shown by methods usually employed by practical 
marketing men; methods “resting mainly on commonsense,” that is, upon “such 
* * * evidence as a reasonable mind might accept as adequate to support a 
conclusion.” *® 


® Sec. 7 (c) of the Administrative Procedure Act, 5 U. S. C. 1006c. 

7 Attorney General's Manual on the Administrative Procedure Act, p. 76 (1947); F. 7. C. 
v. Cement Institute (333 U. 683, 705 (1948) ). 

8 See 3 yosetet sample of Thos factories selected by Judge Wyzanski in U. 8. v. United 
Shoe Machinery Core» peers; see also projection of salesmen’s coer to show substitute 
product competition in U. 8. v. E. I, duPont de Nemours and Co., su ppee 

®See In the Matter oy” ’ Pillsbur. res Inc. (Docket No. 6000. decided December 28, 
1953) ; Consolidated Edison Co. v. B. (305 U. 8. 197, 229 (1938) ). 
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Perhaps a sharper distinction could be made between facts designed to show 
competitive consequences and facts that are necessary to show conspiracy 
or a per se Violation. Once a set of facts is in the record, the weight to be 
aseriLed to different facts can be determined; it need not and often cannot 
be determined in advance. 

Market data should be considered admissible in the same proportion as the 
rule of reasoa approach is applied. This is essential because market information 
is never as precise or as subject to verification in cases where the rule of reason 
approach is taken as in those cases where one crucial fact or a few facts make 
the conduct uxlawful per se. 

Data concerning companies not party to a proceeding are frequently necessary 
and present special problems. Such data are often required to determine mar- 
ket shares or relative standings of particular companies, or opportunity for 
entry, rate of growth, relative prices, and other matters relevant to an appraisal 
of the practice under scrutiny. It is, of course, true that in such cases the need 
for concrete and verifiable information must be balanced against the rights of 
companies not parties of record to protect themselves from disclosure of con- 
fidential information and trade secrets. 

Sniumaries, tabulations, charts, graphs, sampling and polls of opinion should 
he alimitted into evidence if antitrust enforcement is to succeed as a practicable 
matter. The lawyer, the Commission, and the courts should make a sincere effort 
to eliminate the unfavorable stigma that has attached to these devices. To 
put it another way, the statistical literacy of lawyers and judges should be im- 
proved. As one economist recently said: 

“In corporation management, when economic pressure compels the greatest 
tfici-ney compatible with prescribed reliability, this problem is solved by 
sampling. In judicial proceedings. however, the use of sampling is amazingly 
limizcd. One reason is that judges, having been lawyers themselves, are prop- 
erly suspicious of the zeal of lawyers seeking to advance the cause of their 
clients. Judges feel inadequately protected when they are forced to rely upon 
sanjles selected by adversaries. They are aware of the ease with which a 
samp'e can be rigged and the difficulty of detecting such bias. Because of this 
reluctance to rely on sampling, courts often do without relevant evidence or try 
to escape the peril of bias by rushing into the costly and timekilling citadel of 
the complete census. * * * Fortunately, there are sampling procedures which 
elin.iuate bias and which produce results of measurable accuracy.” ” 


2 * * * * * > 

Administrative agencies and the courts are presently weighing the two anti- 
thetical approaches to enforcement I have mentioned. At the Federal Trade 
Connuission, I am glad to say, we have moved in the direction of a rule of 
reason approach in our recent decisional work. If this trend is to continue 
there must be a greater coalescence of legal and economic concepts of competition. 

Certainly the Congress intended that the Commission, as an expert body, 
enfoice its laws not by applying a legalistic yardstick but by digging into the 
facts, analyzing them carefully, and issuing clear decisions. 

The CuarrMan. I think that will terminate—— 

Mr. Roprno. Mr. Chairman, first, I have just about two other ques- 
tions that I began to ask him this morning. 

You were a member of the Attorney General’s committee that pre- 
pared the report. I understand the fact is that you were not a 
member of any task force and that you did not vote on any specific 
issues. 

However, you testified before the Senate Judiciary Committee 
that you dissented in several places. Now, how do you explain that 
on the one hand you did not vote on specific issues, while on the 
other you testified that you dissented to several parts of the report? 

Mr. Howrey. I think you are correct in your comment; I think I 
misused the word “dissent.” 

I should have said that I did not agree with certain views. 

However, if you will read the statement which I have prepared 
here, and I only got to page 11, and it is thirty-some pages long, 


© Dean, Current Business Studies, October 1954, p. 5. 
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if you will let that go in the record, Mr. Chairman, I think the 
Congressmen will find that in that statement various instances where 
I did not agree with certain of the comments of the majority, and 
that applies principally to the chapter on distribution, and I have 
commented on instances where I felt that I could not go along with 


the majority, pages 14 and 18, particularly. ; 
The CuHatrman. We will put your complete statement in the record, 


(The statement referred to is as follows:) 


STATEMENT OF Epwarp F, Howrey, CHAIRMAN, FEDERAL TRADE COMMISSION 


It is a pleasure to be here this morning in response to your invitation. 

I understand that it would be appropriate for me to describe briefly the 
eurrent work of the Federal Trade Commission. I have also been informed 
that it would be desirable for me to discuss the report of the Attorney General's 
National Committee To Study the Antitrust Laws, and to comment on its 
possible effect on the work of the Commission. I shall be happy to direct my 
remarks to each of these subjects. 

The past 2% years represent, in my opinion, a period of considerable progress 
at the Commission. We have not accomplished all of our objectives, or made 
every conceivable improvement, but we have taken measurable steps in what 
I consider to be the right direction. The changes which have been effected 
since I became Chairman are essentially operational reforms born of a hard, 
realistic, reappraisal of the Commission’s 40 years’ experience. We have reor- 
ganized our administrative structure, instituted far-reaching measures to elimi- 
nate delay in our procedures, increased staff efficiency, and reoriented our 
activities to the basic principles originally intended by Congress. We have 
neither attempted nor achieved any ideological revolution. But we have, I 
submit, revitalized the Commission’s work and given new momentum to the 
enforcement of the laws committed to it. 

The results of these improvements are dramatic. They include the following: 

On April 1, 1958, 42 formal, briefed, and argued cases had been awaiting 
decision by the Commission for over 30 days. Ten of these had been assigned 
in 1953, 27 in 1952, and 5 in 1951 (3 were assigned on January 5, 1951). By 
contrast, as of May 31, 1955, there was no antimonopoly case which had been 
pending with a Commissioner for more than 30 days, and only 1 deceptive 
practice case (this latter had been assigned on April 29, 1955). 

In 19538, 41 of 156 pending antimonopoly investigations were over 1 year 
9 In 1955, only 15 of 189 antimonopoly investigations are more than 1 year 
old. 

Prior to our reorganization, there were a total of 175 internal procedural 
steps taken prior to the issuance of a complaint in an antimonopoly proceeding. 
Since the reorganization, these have been cut to 70. In the field of deceptive 
practices a comparable reduction of steps has been effected. 

In April of 1953 it was found that no action had been taken to determine 
whether there was compliance with more than 4,000 existing cease and desist 
orders. By April 1955, as a result of the start of a far-reaching compliance 
survey, 1,166 of the 4,000 old Commission orders had been examined and re- 
viewed ; 436 supplemental reports of compliance had been requested ; 28 compli- 
ance field investigations had been instituted. A substantial number of court 
enforcement proceedings are now in preparation. In addition, outstanding 
orders in a number of industries, including, for example, the automotive indus- 
try, are being checked for violations. Moreover, a check is being made of the 
171 pre-1947 Robinson-Patman orders. 

Between 1947 and 1953, 17 civil penalty actions were brought in Federal dis- 
trict courts by the Commision under the civil penalty procedures of the Federal 
Trade Commission Act, an average of less than 3 per year; 2 years later, in 
April 1955, 22 new suits were either pending in court or in the drafting stage. 

With 1 month of fiscal 1955 remaining, the Commission had already issued 
more antimonopoly cease and desist orders than in any one of the preceding 4 
years. 1954 was the previous high year. 

In fiscal year 1954 the Commission issued 30 antimonopoly complaints as 
opposed to a lesser number in each of the preceding 3 years. (In the final quar- 
ter of fiscal 1954 the Commission issued more Robinson-Patman complaints than 
in any quarter since 1949.) So far this year the Commission has issued or 
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authorized the issuance of 24 antimonopoly complaints and has 35 others in 
preparation or under consideration. Furthermore, the backlog at the Commis- 
sion level of recommendations for complaints has been reduced by more than 
10 times and today is virtually current. 

With a month of fiscal year 1955 remaining, the Commission had already issued 
103 complaints in the field of false advertising and related deceptive practices, 
This exceeds any number issued in the past 10 years. 

In fiscal year 1955 the Commission has already approved 13 new or revised sets 
of trade practice conference rules, each embracing an entire industry, a record 
unsurpassed in more than 20 years. 

In a 10-month period, December of 1953 to October of 1954, the Commission 
investigated the advertising practices of the entfre health and accident insurance 
industry, numbering over 1,000 insurance companies. This was the first nation- 
wide investigation of this industry in history. Complaints alleging false and 
deceptive advertising have now been issued against 28 insurance companies, 
including a number of the industry’s largest. Other complaints are under 
consideration. 

The economic and marketing work of the Commission has been greatly 
strengthened. In addition to the economic analyses and evaluation which 
is provided during the course of litigated cases, the Commission’s Bureau of 
Economics has conducted in the past 2 years 3 immensely valuable economic 
investigations. The first culminated in a report entitled “Changes in Concentra- 
tion in Manufacturing.” Issued in April of 1954, it established that concentration 
in manufacturing had increased in some industries, had decreased in others, 
and it described those industries in which the level of concentration was sub- 
stantially unchanged. The widely publicized Report on Coffee Prices, which I 
consider one of the finest economic studies every published by a Government 
agency, was issued in July of 1954. The view is now widely held, I am told, that 
this report and the subsequent complaint and order against the New York 
Coffee and Sugar Exchange provided the primary cause for the cessation and 
later reversal of the precipitous coffee price spiral of 1953-54. The most recent 
report deals with corporate mergers and acquisitions. I shall refer to it later in 
my remarks. It suffices to say here that the report is the most important 
source of facts, currently available, that bear upon the nature and significance of 
the present merger movement. Although the merger report was completed only 
recently, the Commission is already giving consideration to the question of 
what future economic investigations would be in the public interest. It is the 
tentative view of our Bureau of Economics—with which I concur—that priority 
should be given to an impartial economic survey of the antibiotics industry, 
particularly from the standpoint of pricing policies. The products of this rela- 
tively new industry directly affect the lives and well-being of all of our people. 
And yet very little authoritative, comprehensive information has been made 
public. As I have indicated, the Commission would be especially interested in 
knowing more about the industry’s price mechanisms and the seemingly wide 
disparities in price that appear to exist as between certain items. 

I have mentioned only a few of the facts about our current activities. While 
representative, they are far from being all-inclusive. They include no reference, 
for instance, to the approximately 30 percent rise in deceptive practices com- 
plaints this year over the years 1951 through 1953, nor to the increased Com- 
mission activity in the fields of fur products and flammable fabrics. They do 
not disclose that it is anticipated this year that our law enforcement activity 
in the field of wool labeling will be the greatest in FTC’s history. Nor do they 
show that for the first time under the Webb-Pomerene Export Trade Act, the 
Commission is reviewing the lawfulness of the activities of every registered 
Webb Act association with a view to spotlighting possible violations of the 
Sherman or Federal Trade Commission Acts. 

The effects of our activities should also be considered. Recently, in the field of 
antitrust cease and desist orders, for example, the Nation’s largest manufacturer 
of motorcycles was ordered to discontinue exclusive dealing contracts which cut 
off competing manufacturers from a critical segment of the motorcycle market. 
Also, a long-standing price-fixing combination among canning companies, trade 
associations, and labor unions controlling well over 50 percent of the multi- 
million-dollar Alaska salmon industry was terminated. Two of the Nation’s 
largest alcoholic beverage corporations were ordered to cease price-fixing activ- 
ities, A conspiracy in restraint of trade among 350 wholesale distributors of 
electronic equipment and supplies was ended. Five of the Nation’s largest steel 
producers were ordered to abandon a price-fixing conspiracy in the sale of steel 
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drums, and 20 more steel companies, producers of metal rain-carrying and drain- 
age equipment, were ordered to cease price-fixing activities. The Nation's largest 
lay producer of anticholera hog serum was barred from continuing exclusive 
dealing arrangements with its distributors. 

The importance of pending antitrust complaints is equally self-evident. They 
involve a wide variety of various competitive restraints—price-fixing agreements, 
restrictive arrangements, price discrimination, and exclusive dealing arrange. 
ments. 

The complaints and orders I have described amply demonstrate that the 
Commission has reaffirmed its status as a body of experts and is lending substance 
to the view that it should proceed against the hard core type of violation and 
forgo peripheral test cases of doubtful validity and questionable economic con- 
sequence. We feel we should not deplete our limited resources on fringe issues 
having no practical benefit. We feel that the Sherman Act, the Federal Trade 
Commission Act, and the Clayton Act, with its Robinson-Patman amendment, 
can be successfully administered as interrelated expressions of national antitrust 
policy—not as separate and conflicting statutes. 

Now I should like to turn to the report of the Attorney General’s National 
Committee To Study the Antitrust Laws. 

As you know, I served as a member of the committee, and as such I attended 
its two general sessions. I did not vote on any specific issue and was not a 
member of any task force or work group. I agree with many of the views con- 
tained in the report; with some I am in disagreement. On the whole, the report 
represents a landmark contribution to the field of antitrust. Because of the 
report’s clarity and scope, the executive branch, the Congress, and the bar now 
have an objective analysis to facilitate understanding, if not solution, of many 
of the complex problems in the field. The cochairmen and the members of the 
committee should be commended for this historic document and for the untiring 
effort and public service which went into its preparation. 

I shall outline the major recommendations of the committee relating to the 
work of the Federal Trade Commission and attempt, insofar as possible, to 
comment thereon: 

DISTRIBUTION 


1. Exclusive dealing 


The report suggests that tying arrangements are illegal whenever the supplier 
“enjoys a monopolistic position in the market * * * or if a substantial volume 
of commerce in the ‘tied’ product is restrained” ; that exclusive dealing or require- 
ments contracts transgress section 3 whenever they in fact “foreclose” rivals 
from access to a substantial share of the consuming market. . 

The Attorney General’s committee appears to feel that while a factual analysis 
of relevant market data is desirable in exclusive dealing cases, a narrower 
inquiry may suffice in testing the validity of tying contracts; such tying arrange- 
ments, the report says, “serve hardly any purpose beyond the suppression of 
competition.” 

The report agrees for the most part with views which had previously appeared 
in Commission decisions: namely, the Dictograph, Maico, Anchor Serum, Harley 
Davidson, and Insto Gas decisions. 

2. Competitive injury and prima facie violation 

The report condemns the “presumptive injury” theory in price-discrimination 
cases and says that probable competitive injury is an essential element which 
the Commission’s staff must prove in order to establish a prima facie case. It 
recommends that an analysis of statutory “injury” center on injury to competi- 
tion, not merely on injury to an individual competitor. It recognizes, of course, 
that in some cases proof of injury to competition is made by showing that indi- 
vidual competitors within a market have been hurt by price cutting. Even injury 
to a single competitor in some markets or in some cases might constitute injury 
to competition, particularly where there is a very limited number of competitors 
in the particular market. 

These recommendations are in accord with long-established Commission pol- 
icies as recently restated in the General Foods and Purex decisions. 

The recommendation that the Commission write clear and full decisions in ifs 
cases has been in effect for some time. In every case, whether it is one result- 
ing in an order to cease and desist or in a dismissal, the Commission now issues 
an opinion; hearing examiners and the Commission itself have abandoned 
formal and legalistic findings in favor of narrative and descriptive reports. 
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$. The cost defense 

The report states than Congress intended the cost proviso of the Robinson- 
Patman Act to adjust fairly the protection of small buyers with the welfare of 
the consumer. It was designed to preserve for the publie the benefit of effi- 
cient marketing methods while at the same time prohibiting those unearned dis- 
counts not reasonably related to savings. 

These principles were reiterated by the Commission in the recent Sylvania case. 


4. The “changing conditions” exemption 

The report suggests that “an independent and significant meaning might be 
accorded to the statutory phrase ‘changing conditions affecting the market’ to 
which a competitor might respond by revising his price”; that is, independent 
of the enumerated examples which deal with seasonal and obsolescent or perish- 
able and deteriorating merchandise. I am unable to comment on this sugges- 
tion because I am not sure what meaning is intended. Some examples might 
have helped to illustrate the suggestion that the exemption be granted in the 
case of price differentials made in “good faith” in response to “a spontaneous 
shift in market conditions beyond the seller’s control.” 


5. The good faith meeting of competition defense 

The report supports the Standard of Indiana decision which construed the 
“meeting competition” proviso as affording an “absolute” defense. This ac- 
cords with the present Commission’s view, expressed to Congress last year, that 
“the right to meet a lower price which a competitor is offering to a customer, 
when this is done in good faith, is the essence of a competitive economy.” 

The report suggests that the Supreme Court’s reference in the Standard of In- 
diana case to lawful prices must be placed in the context of its Automatic Can- 
teen and Staley rulings as to a businessman’s reasonable knowledge of his 
rival’s pricing practices; i. e., a seller should be deemed to have met a lawful 
price unless he knew or had reason to believe otherwise. The word “lawful,” 
says the report, excludes a price established pursuant to a conspiracy, or an 
illegal single basing point system, or a price entirely unrelated to differences 
in costs and known to be so by the buyer. 

The committee also urges the adoption of a rule which would, as part of 
good faith, permit a seller of a less accepted brand to cut below the more popu- 
lar product’s price. Conversely, as the Commission has already alleged in a 
recent complaint, the seller of a premium product sometimes should not go 
down all the way to the price of the lower product. 

Certain current critics of the Commission have incorrectly said on several 
different occasions that, since the Standard of Indiana case, the Commission 
has not issued a cease and desist order in a “single contested Robinson-Patman 
Act case in which the good faith defense was offered.” I would like to set 
the record straight in this respect. The good faith meeting of competition 
defense has been raised in nine contested cases. Orders to cease and desist 
were issued in six of these. In each of these cases the defense was rejected. 
In another, the respondent raised the defense in his answer but later elected 
not to contest the charges and a consent order was entered. Two other cases are 
now at the trial stage. Thus the Attorney General’s Committee was correct when 
it said at page 181 that “not a single seller in a recorded case to date has 
succeeded in finally justifying a challenged discrimination by recourse to section 
2 (b)’s ‘meeting competition’ defense.” 

6. Brokerage and proportionally equal allowances or services 

The report criticizes the brokerage section of the Robinson-Patman Act as 
being at odds with broader antitrust objectives. It points out that under section 
2 (c), as interpreted by the courts, the payment of commissions to any but pure 
(independent) brokers is per se illegal, even though valuable distributive services 
are performed, even when no adverse competitive effect results, and even when 
the concession reflects actual savings in costs. The report calls attention to 
the fact that the courts have literally read out of the section the language 
“except for services rendered.” From this it concludes that “the virtual legal 
monopoly conferred by section 2 (c) on one type of middleman (that is, the 
independent broker) clogs competition in the channels of distribution and 
exacts tribute from the consumer for the benefit of a special business class.” 

The report also points out that 2 (d) and (e) forbid, per se, any propor- 
tionally unequal promotional allowance or service, even though no actual or 
probable lessening of competition is shown to exist. 
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The report favors reconciliation of 2 (c), and (d) and (e) with the remainder 
of the act saying that the crucial fact should be the impact of the particular 
practice on competition. 

The actual recommendations, however, do not reach that goal. As to 2 (c), 
the report merely recommends legislation which would put the “except for sery- 
ices rendered” clause back into the statute. As to (d) and (e), it suggests 
that they are amenable to interpretative reform. The report is not clear as to 
the type of reform the committee intended, but I interpret it to mean the type 
dealt with in the Commission’s recent soap cases—which were approved by 
the committee. Those cases interpreted the term “proportionally equal” in such 
a way as to make it a workable rule of law. The Commission tested the requisite 
proportionate equality in allowances or services by comparing the promotional 
benefit with the dollar volume of purchases by various customers. The Com- 
mission also recognized that not all customers entitled to participation in a 
seller’s promotional plan can effectively utilize each type of promotional services 
tendered, or perform that form of service which the seller desires to reward. 
However, to assure appropriate benefits to all qualified customer the Commission 
expects the seller to offer bona fide alternative means enabling all buyers to 
participate in some form. In that event, a reasonable relationship among the 
several available types of service or allowance must be maintained, though the 
rate of compensation for different forms of service may vary. 

It would appear therefore that the actual recommendations with reference to 
(c), (d), and (e) do not reach the injury issue. Personally I agree that they 
should not, particularly with respect to (d) and (e); it would be very difficult 
to administer a price discrimination statute which required proof of injury to 
competition where the allowances or services are often not related to the price 
of a particular product and where the discrimination consists of different types 
of sales aids, such as, posters, streamers, etc. ; 

Furthermore, in the light of decided cases, particularly the Arden decision, 
I don’t see how the Commission could read a requirement of injury into (d) and 
(e) without new legislation. 


7. Buyer's liability 

The report approves the principles laid down by the Supreme Court in the 
Automatic Canteen case; namely, that a knowing receipt of an illegal price 
concession is the essential element of the buyer’s offense under section 2 (f) of 
the Robinson-Patman Act. Having argued this case before the Supreme Court 
prior to becoming a member of the Commission, I will withhold comment. 


8. Functional discounts and delivered pricing 

The committee recommends that the Federal Trade Commission recognize 
that a distributor is eligible for a functional discount corresponding to any part 
of the function he actually performs. It is suggested that present interpreta- 
tions be changed (without legislative amendment) to permit such functional 
discounts to be based not only on the character of the selling of the purchaser 
(i. e., wholesaler, retailer, etc.) but also on the character of his buying; that is, 
the integrated buyer may be granted a discount based on services rendered such 
as warehousing, etc. 

If I read the report correctly, and I am not sure I do in this instance, it seems 
to say, on the other hand, that this differential need not be cost justified, but, on 
the other, that it should do no more than accord due recognition and reimburse- 
ment for marketing functions actually performed by the buyer. This seems to 
be ambiguous and perhaps contradictory. I agree, of course, that such func- 
tions should be recognized and reimbursed, but where two competing retailers 
are involved the value of the services rendered must be measured in some manner. 

The report then suggests that in such a situation sellers should not be held 
responsible for the consequences (i. e., injury) of so-called functional discounts 
to competing customers. If the discount is mere reimbursement, I agree, but 
if it is something more, I do not. 

The problem of the integrated buyer under the Robinson-Patman Act is one 
of the most difficult problems facing business and the Commission. While the 
Attorney General’s Committee gave thoughtful consideration to this matter, I 
doubt if the report supplies a final solution. In my opinion further study is 
required. 

As to delivered pricing, the committee recommends that the law carefully dif- 
ferentiate competitive from collusive delivered pricing. It states that overall 
antitrust policy is served when sellers are free to meet competition in distant 
markets by quoting delivered prices. But it also recommends that delivered 
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pricing employed to effectuate price-fixing conspiracies be relentlessly pursued. 
In other words, the report approves delievered prices, independently arrived at, 
but vigorously condemns collusive delivered prices. 

The delivered pricing section approves recent Commission decisions, notably 
in the National Lead and Chain Institute cases, which adopted as the relevant 
“price,” in ascertaining discrimination, the actual price paid by the buyer 
rather than the mill net return. 


Administration and Enforcement 


This section of the Attorney General’s report deals only in small part with 
the Federal Trade Commission. It approves our compliance program, and it 
endorses our trade practice conference and consent order procedures. With 
respect to the Federal Trade Commission Act’s provision for civil penalty pro- 
ceedings, it recommends that “the present $5,000 per violation ceiling [be] 
retained.” 

There are two legislative proposals. One calls for repeal of the $5,000 per 
day penalty provision—on the ground that the 5,000 per violation provision is 
adequate. The other suggests an eventual amendment to the Clayton Act to 
conform its enforcement and civil penalty provisions to those contained in the 
Federal Trade Commission Act, but notes that legislative action should not 
take place until Congress repeals the $5,000 per day penalty provision and until 
the Commission makes improvements in its drafting of Robinson-Patman Act 
orders. 

I am in the course of studying these proposals. Generally speaking, I am 
sympithetic with each. However, I am somewhat doubtful that the recommen- 
dation to strengthen the Clayton Act should be conditioned upon acceptance of 
the other recommendations made. 

The remainder of the section discusses the related jurisdictions of the Depart- 
ment of Justice and the Commission and recommends close coordination in the 
antitrust field. Pages 374 through 377 contain an excellent critique of the two 
agencies’ differences and similarities. Proper recognition is given to the role of 
the Commission as an independent quasi-judicial tribunal in the administrative 
process and to the Antitrust Division’s performance of prosecuting functions. It 
is made clear that the jurisdictions are not the same in the sense that there is 
presently any duplication of effort. 

The close coordination between the Department and Commission called for 
was instituted prior to the report’s completion. In addition to a smoothly func- 
tioning arrangement for staff-level liaison, Stanley Barnes and I confer at fre- 
quent intervals. I am most grateful for Judge Barnes’ fine cooperation. 


MERGERS 


The 1950 amendment to section 7 of the Clayton Act was the result of persistent 
recommendations of the Federal Trade Commission extending back to the 1920's. 
Even though the Commission was the prime mover, we are not too modest to say 
that it represents excellent legislation. 

I cannot answer the question, often raised in these hearings, as to why asset 
acquisitions of banks were not made subject to the 1950 amendment. Our records 
show that the then chairman of this committee was requested by the Chairman 
of the Board of Governors of the Federal Reserve System on March 21, 1944, to 
include banks as part of the provisions of H. R. 2357, 79th Congress, 1st session. 
Nevertheless banks were not so included, and a subsequent staff report of the 
subcommittee stated that: 

“* » * It became impracticable to include within the scope of the act cor- 
porations other than those subject to regulation by the Federal Trade Com- 
Imission. Banks, which are placed squarely within the authority of the Federal 
Reserve Board by section 11 of the Clayton Act, are therefore circumscribed 
insofar as mergers are concerned only by the old provisions of section 7, and 
certain additional statutes which do not presently concern themselves substan- 
tively with the question of competition in the field of banking.” 

In view of this language, it is unclear why banks were not originally included. 

The Attorney General’s committee stresses the fact in its report that the clear 
object of Congress in amending section 7 was to establish more effective rules 
against mergers and to strike down some mergers beyond the reach of the 
Sherman Act. 

The merger section of the report constitutes an endorsement by the committee 
of the Commission's interlocutory decision in the Pillsbury case, in which the 
Commission delineated in broad terms its view of new section 7. 
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The complaint in that case charged Pillsbury with violation of section 7 by 
reason of its acquisitions of Ballard and Duff, two important manufacturers of 
flour base mixes. The hearing examiner dismissed the complaint on the ground 
that the allegations were not supported by reliable evidence. The Commission 
reversed, finding that the facts in the record established a prima facie violation, 
The Commission emphasized the following factors: A pattern of acquisition in 
the industry and by Pillsbury particularly, a general increase in the major mills’ 
percentage market share, a decline in the number of mills, a lack of new entries, 
and a movement in the direction of oligopoly in the urban markets. In its 
decision the Commission rejected any automatic test of illegality, viewing its 
task under section 7 as requiring a case-by-case examination of relevant factors 
in order to ascertain the probable economic consequences of the merger. At the 
same time the Commission strongly rejected any suggestion that this examination 
called for the application of Sherman Act tests. As stated in the opinion: 

“The difference [between the Sherman Act and sec. 7 of the Clayton Act] is 
usually said to be that under section 7 the undesired condition may not yet be 
in existence; there is only a reasonable probability that it will come to pass if 
nothing is done to stop it. This, of course, was the underlying purpose of the 
original Clayton Act. It was designed to ‘supplement’ the Sherman Act, to pro- 
hibit practices which singly and in themselves were not covered by that act, to 
urrest potential violations of the Sherman Act in their incipiency and before con- 
summation. * * * We think the present case is the type Congress had in mind— 
one that presents a set of facts which would be insufficient under the Sherman 
Act but nonetheless establishes, prima facie, a violation of section 7 of the 
Clayton Act.” 

The committee’s report suggests that the legality of a vertical acquisition 
may turn on whether the integration significantly restricts access to needed sup 
plies or significantly limits the market for any product. In short, is there a 
reasonable probability that the merger will foreclose competition from a sub- 
stantial share of the market? “In no merger case,” says the committee, 
“horizontal, vertical, or conglomerate, can a ‘quantitative substantiality’ rule 
substitute for the market tests section 7 prescribes.” 

In determining the legality of horizontal mergers, according to the report, 
the dollar volume of the merged companies hardly bears on the question of 
whether the competition lost as the result of the merger may, in the context of 
the market as a whole, constitute a substantial lessening of competition or tend 
toward monopoly. In some cases, the market share in which competition is 
eliminated, however, may be of prime importance. In others, different market 
factors may be equally important in measuring the effect on competition. In 
this connection, the Pillsbury opinion further points out: 

“AS we see it, amended section 7 sought to reach the mergers embraced within 
its sphere in their incipiency, and to determine their legality by tests of its own. 
These are not the rule of reason of the Sherman Act, that is, unreasonable re- 
straint of trade, nor are section 7 prohibitions to be added to the list of per se 
violations. Somewhere in between is section 7, which prohibits acts that ‘may’ 
happen in a particular market, that looks to ‘a reasonable probability,’ to ‘sub- 
stantial’ economic consequences, to acts that ‘tend’ to a result. Overall is the 
broad purpose to supplement the Sherman Act and to reach incipient restraints.” 

This is what is meant by a rule of reason approach; it should not be confused 
with the rule of reason of the Sherman Act. At the same time, as pointed 
out in the Commission’s recent economic report on mergers and acquisitions, 
“* * * by virtue of the incipiency clause, the act is focused on the long-range 
effects of acquisitions on the pattern of competition. It is not necessary for an 
enforcement agency to wait until a substantial lessening of competition or monop- 
oly has, in fact, been accomplished: it may act, and indeed is required to act, 
where there is a factual showing that the direct consequences of an acquisition, 
working themselves out in the markets affected, may lead to long-range substan- 
tial deterioration in the competitive opportunity of other companies.” 

I have heard of no one who has seriously urged that the 1950 amendment 
was designed to make mergers unlawful per se. The legislative history of 
the amendment is clear beyond question. For example, in commenting on one 
feature of the bill which subsequently became the law, the Judiciary Committee 
of the House pointed out that ‘* * * the test of the effect on competition between 
the acquiring and acquired firm has been eliminated. One reason for this action 
was to make it clear that this bill is not intended to prohibit all acquisitions 
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among competitoors.’’ Another illustration is found in the reports of both com- 
mittees where, as I have already pointed out, it is said repeatedly that the stat- 
ute would not apply to the mere possibility but rather to the reasonable prob- 
ability of the prescribed effects on competition. Moreover, as a further instance, 
the House Committee on the Judiciary went to great lengths to point out that 
«“* * * small companies which cannot produce the specified effect upon competi- 
tion are not * * * forbidden to acquire either stock or assets. * * * Obviously, 
those mergers which enable small companies to compete more effectively with 
giant corporations generally do not reduce competition, but rather, intensify it.” 
It seems Clear, therefore, that a per se approach would in effect repeal the quali- 
fying clause of the statute. 

As the Pillsbury opinion suggests, no one pattern of proof can meet the require- 
ments of all cases. It will always be necessary to analyze the effect of the 
mergers on relevant markets in sufficient detail to permit a conclusion as to its 
probable economic effect just mentioned. 

It is incorrect to suggest that this process is unduly burdensome. The hear- 
ing examiner had dismissed the complaint in the Pillsbury case on the ground 
that the evidence of market shares before and after the merger was not the 
best evidence that could be obtained. The Commission reversed him on the 
ground that while the evidence might not be the best possible evidence, it would 
suffice for the conclusion that, absent any rebutting evidence, competition was 
lessened. As one witness has already testified before this committee, referring 
to the Pillsbury opinion, “What is important is the Commission’s principle that 
one does not necessarily need an exhaustive market study in order to reach a con- 
clusion. All one needs is enough to say whether there is a reasonable prob- 
ability of lessened competition.” 

There is not the slightest suggestion in the Pillsbury opinion that enforce- 
ment agencies must chase up hill and down dale after every last shred of evi- 
dence. The big records in antitrust cases demonstrate beyond any refutation 
that economic evidence is not the time consumer. On the contrary it is the 
oral testimony of competitors, customers, suppliers, etc., mostly cumulative, 
which exhausts time and patience. 

It may be relevant, according to the Attorney General’s committee, to study 
(1) the character of the acquiring and the acquired companies; (2) the char- 
acteristics of the markets affected; (3) the immediate changes in the size 
and competitive position of the acquired company and the position of other 
companies in the same markets; and (4) the probable long-range competitive 
consequences. 

The Commission has issued 3 complaints under section 7 in 3 important indus- 
tries, flour milling, paper, and scrap steel. To speed the processing and investi- 
gation of additional section 7 cases, a special task force of lawyers, economists, 
and accountants was appointed on April 5 of this year. This was done during 
the course of our recent economic study of the merger movement and after it 
appeared that merger activity was stronger in some industries than others. 
(Increases have been particularly noteworthy in such industries as the baking, 
dairy and kindred products, textiles, nonelectrical machinery, automotive, and 
metals.) Reorganization Directive No. 13, dated April 5, sets forth the functions 
of the task force and lists the names of its members. Close examination is 
currently being given to a relatively large number of mergers, some of which, 
it tentatively appears, may result in the submission of recommendations for the 
issuance of formal compladnts. 

Members of the committee have been furnished copies of our merger report, 
which was transmitted to Congress on May 20. It points out that mergers 
have increased to three times the 1949 rate, are nearing the postwar peak 
rates of 1946-47, but are well below the predepression rate of the late twenties. 

In addition, among other things, the report analyzes the 1,773 mergers occur- 
ring between 1948 and 1954 in the manufacturing and mining fields: it discloses 
how many of these were made by large concerns; it lists the industries and 
companies accounting for the greatest number of mergers; it analyzes the under- 
lying causes of most mergers; and it discusses the law and the criteria applied in 
its administration. 

We feel that the report is an excellent one, and, as a source of information 
for the guidance of the Commission, the Department of Justice, and the Congress, 
is a valuable contribution and in the public interest. 





2524 ANTITRUST AND MONOPOLY PROBLEMS 


(The following was received for the record :) 


STATEMENT OF COMMISSIONER JAMES M. MEAD OF THE FEDERAL TRADE COMMISSION 


Mr. Chairman and. members of the committee, I appreciate the opportunity 
afforded me of presenting my views to you on a very important and perhaps 
unsolved problem. Before being appointed to the Federal Trade Commission in 
1949, I had served for many years in the House of Representatives and later in 
the Senate of the United States. In my experience at the Federal Trade Com- 
mission I had the opportunity of enforcing laws for which I had voted as a legis- 
lator. That experience is enlightening but is sometimes disappointing. The high 
hopes of the legislator sometimes do not work out as planned in the actual opera- 
tion of the statutes. In the field of the antitrust laws particularly the Congress 
should at frequent intervals reassess and reevaluate the administration of those 
laws so that any revisions or amendments can be made promptly and intelligently. 

In my opinion this committee is performing a very valuable service in inquiring 
into the administration of the antitrust laws in general, and the Celler-Kefauver 
amendment to the Clayton Act in particular. 

My statement is directed particularly at the merger question. In order to 
understand the present and attempt to forecast the future, one should obtain a 
historical perspective. Let us for a moment look backward so that the stage can 
be set for the present problem. Such a view may not supply answers but it 
will add to clarity and understanding. 

This country was settled by independent and adventurous men and women 
who were determined to carve from the then wilderness a civilization and an 
opportunity to obtain for themselves and their children the good life. In the 
early days when this country was being settled and developed there were no 
large concentrations of wealth or economic power. Business concerns were 
comparatively small. The alert and vigorous individual had constant oppor- 
tunities to start a business of his own or to follow the sun across the Western 
hills and stake out his claim for land and freedom in the great undeveloped 
Western frontier. Later the good public lands which were opened for settlement 
were exhausted and the days of pioneering for new land were over. However, 
the opportunities for pioneers in industry and business were only beginning. 
There was the advent of the machine age and the industrial revolution. It be- 
came necessary to acquire capital, to construct factory buildings and to purchase 
the machines that were needed to produce the commodities which were growing 
in complexity, numbers, and variety. Wealth which had been widely distributed 
among the pioneers was then beginning to be more and more concentrated in 
fewer and fewer people. After the War Between the States there was the 
swashbuckling era of the giants of finance who by merging corporations and the 
use of other questionable practices amassed large concentrations of wealth into 
tremendous trusts controlled by a few for their benefit and not for the benefit of 
the public. 

The reaction of the people of the country to the growth of the trusts resulted 
in the Congress passing the Sherman Act in 1890 which provided that all con- 
spiracies in restraint of interstate commerce were illegal and also provided for the 
breaking up of monopolies. There was great confidence among our people that 
the Sherman Act would thereafter prevent additional accumulations of wealth 
from growing into monopolistic trusts and would afford a means of dissolving 
the trusts which had theretofore grown to be monopolies. 

After the turn of the 20th century it was obvious’to those interested in the 
welfare of our country that other measures were necessary to stem the tide 
of monopoly. In 1914 Congress enacted the Clayton Act and the Federal Trade 
Commission Act. The purpose of this legislation was to curb monopolies in 
their incipiency and not to wait until monopolies had attained their full growth 
and power. In 1936 Congress passed the Robinson-Patman amendment to the 
Clayton Act. In 1950 Congress passed the Celler-Kefauver amendment to the 
Clayton Act. 

The purpose of the legislation listed above was to preserve our system of 
free enterprise. The road of monopolistic practices leads only to socialism, 
fascism, or some other form of economic dictatorship. Skilled and artful plead- 
ers for monopolists are unfortunately successful at times in thwarting the will 
of Congress and the people by aiding in evasion of the antitrust laws. The 
measure of their success in such evasions is a milestone on the road to social- 
ism. The history of Germany immediately before Hitler should be a lesson to 
anyone who would but read and understand. 
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In the first paragraph of the summary of the Federal Trade Commission re- 
port on corporate mergers and acquisitions of May 1155, it is stated that— 

“Mergers and acquisitions have played an important role in shaping the mar- 
ket structure of and the laws that govern the American economy. The early 
pools and trusts contributed to the enactment of the Sherman Act; the great 
combination wave of 1894-1904 preceded the passage of the Federal Trade Com- 
mission and Clayton Acts; the wave of mergers and acquisitions in the 1920's 
produced the Securities and Exchange and the Public Utilities Holding Company 
Acts; subsequent acquisitions and mergers, especially those that occurred in the 
1940's, were followed by an important revision in section 7 of the Clayton 
Act.” 

We now have set the stage in historical perspective. The question is where 
are we now in the merger problem and what, if anything, should be done about 
it. Webster’s New Collegiate Dictionary defines the word “merge” as “to cause 
to be swallowed up.” Let us now proceed to digest some relevant facts rela- 
tive to current mergers. 

The Commission’s merger report states that since 1949 the pace of important 
mergers and acquisitions has been rising and that in 1954 the number reported 
in financial manuals was three times that of 1949 and just slightly less than 
the number reported for each of the immediate postwar years of 1946 and 1947 
when the merger activity had reached a postwar peak. The report does state 
that mergers and acquisitions were occurring at a substantially lower rate in 
1954 than during the later 1920’s. In the light of the great depression of 1929 
and subsequent years this statistic is not too comforting. 

The report further states: 

“Nearly two-thirds of the acquisitions reported during the 1948-54 period 
were made by companies with assets of $10 million or more. In contrast, com- 
panies with assets of less than $1 million (including companies for which no 
asset figures were available) accounted for less than 8 percent of the total number 
of acquisitions during this period. The largest number of acquisitions were 
made by firms classified in the nonelectrical machinery and the food and kindred 
products industries in that order. The acquiring firms in these two industries 
accounted for 492 mergers and acquisitions, or more than one-fourth of the to- 
tal of 1,773 mergers and acquisitions which were reported as consummated dur- 
ing this period.” 

The above figures show very clearly that we are in a period of a substantial 
number of mergers. It is probably true that a number of these mergers were 
simply the result of growing industries and they may promote competition rather 
than restrain competition. It is also probably fair to state that a number of the 
other mergers will result in additional concentrations of wealth and economic 
power that will not promote competition but may restrain it. Assuming that a 
substantial number of these mergers are not good for the economy we should 
look to the existing antimerger legislation and the enforcement of it and ascertain 
any improvements that could and should be made. 

This statement is confined to suggestions for improvements in the procedure 
and not the substance of the legislation. My remarks are not directed to the 
manner in which existing legislation has been administered. 

The Celler-Kefauver Antimerger Act was a very important forward step in 
the history of the antitrust laws. The law was soundly conceived. In my opin- 
ion the principle of the law is correct. From my experience at the Federal Trade 
Commission I have certain suggestions regarding procedural amendments which 
may be helpful and of interest. 

Under the present law the Commission has in the first instance the burden 
of informing itself that a merger has been or is being consummated. The Com- 
mission therefore has a staff engaged in reading a variety of news and trade 
publications for information relative to mergers. Certain of these news items 
may suggest the possibility of an illegal merger. The Commission then has the 
additional burden of collecting certain elementary facts about the companies in- 
volved in order to determine whether or not a full investigation should be under- 
taken. All of this information could readily be supplied by the interested corpora- 
tions when they propose to merge. For the Commission’s purpose, for illustration, 
it is necessary to know what specific companies or assets are involved, what the 
companies’ principal products are and what their approximate sales of these 
products are, whether there has been a customer-supplier relationship between the 
merged companies, whether competing companies are likely to be cut off from 
essential supplies, whether important patents are involved and other informa- 
tion. Asa practical matter the Commission must depend upon the merged com- 
panies to supply such information in response to Commission letters of inquiry. 





2526 ANTITRUST AND MONOPOLY PROBLEMS 


There are the inevitable delays in answering questions completely. These delays 
occur despite the fact that most of the information requested is readily avail- 
able to the corporate managements. This problem of unnecessary expense and 
delay would, in my opinion, be largely corrected by legislation which would 
require the merging companies to supply the necessary information to the Fed- 
eral Trade Commission and the Department of Justice in ample time for the 
particular agency to study and digest material before the merger is consummated. 

In addition to legislation requiring notice of impending mergers to the anti- 
trust agencies, and also requiring the supplying of necessary data, it is suggested 
that careful consideration be given to requiring the parties proposing mergers of 
corporations above a certain size or sizes or percentage of the market to obtain 
clearance from the Federal Trade Commission before consummating the merger. 
While the Commission has not as yet had occasion to order divestiture of assets 
illegally acquired, there have been occasions for consideration of a variety 
of factual problems which suggest that there are many situations where it 
would be very difficult to “unscramble the eggs” after the merger had been 
consummated. Physical and other business properties are frequently such that 
they may be used in any one of several lines of commerce. There would prob- 
ably be occasions where the Commission’s order for divestiture would carry no 
assurance that an effective competitor, once destroyed, will be recreated. 

No single measure of size would, of course, suffice to suggest that any merger 
would or would not result in lessening of competition. The smallest firm in one 
industry may have more capital, more employees and greater sales than the 
predominant firm in another industry. Similarly, in the complex corporate 
structure of American business, an individual firm which appears quite small 
may in fact be the parent or subsidiary of a much larger corporation. It may 
be that the most that could be hoped for as a requirement for advance clearance 
is an arbitrary criterion to cover mergers which the antitrust agencies should 
make a particular point of considering and at the same time a criterion which 
would serve as a simple and convenient guide to business. 

One of two different procedures, among others, relative to this advance clear- 
ance proposal might be adopted. They are as follows: 

1. Require the proposed merging corporations to file with the Commission 
a notice of their intention to merge and also require such corporations to 
submit to the Commission any facts, data, ete., which the Commission re- 
quires. Within certain time limits the Commission could make a finding 
whether or not the proposed merger would be against the public interest. 
This procedure could be limited to corporations above a certain size. This 
procedure might place a very large administrative burden on the Coi- 
mission and an adequate staff might not be available to the Commission to 
do the job adequately. The difficulty is that the Commission would be re- 
quired to give a definite yes or no answer within a limited period of time. 

2. Require the proposed merging corporations to submit to the Commission 
a notice of their intention to merge and also require such corporations to 
submit the facts and data requested by the Commission. Within a certain 
time limit if the Commission had reason to believe that the proposed merger 
would be illegal, the Commission could issue its complaint. In the event that 
the Commission issued a complaint, the law could provide that the proposed 
merger would be stayed pending the final disposition of the complaint. The 
issuance of the complaint would be in effect a stop order which utility com- 
missions in certain cases are authorized to issue in the field of rate regula- 
tion. The case could then be tried as a regular Commission litigated case, 
but in the meantime the merger would not be consummated and the Com- 
mission at the end of the litigation would not have the very difficult task 
of trying to unscramble the eggs. There would probably be no serious con- 
stitutional objection to this provision because the law would provide that 
the merger would be stayed by operation of law rather than by an order issued 
by the Commission. The law could also provide as a safeguard that if the 
Commission did not issue the complaint within the time specified prior to the 
proposed merger that the Commission would also have the authority to issue 
a complaint after the merger as is provided in the present section 7 of the 
Clayton Act. 

3. As an alternative procedure to that described under paragraph 2 
above, the Commission could be authorized to petition the courts to enjoin 
proposed mergers pending the disposition of the Commission’s complain 
procedures. In other words, either the stay order would issue automatically 
by statutory direction whenever the Commission issued a complaint or it 
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would be necessary for the Commission to petition the courts to issue the 
stay order pending complaint proceedings. Both of these procedures could 
be utilized, that is, to provide (1) for having the stay order issue auto- 
matically by act of Congress when a complaint is issued against mergers 
of corporations above a certain size; and (2) in the event the merging cor- 
porations were below a certain size then the Commission would have to 
petition the courts to stay the merger pending the Commission’s complaint 
proceedings. Neither of these procedures would place on the staff of the 
Commission the great burden of deciding definitely and finally within a 
prescribed time limit whether or not a merger is in the public interest. 

In my opinion the Congress should also consider amending section 7 so as to 
include bank assets. I am not prepared to state that the same statutory test 
as to effects on competition should apply to the merging of banks as applies to 
the merging of industrial corporations. However, the effect on competition 
should be an important element in considering the legality of bank mergers. 

In his testimony before this committee, Chairman Howrey of the Federal 
Trade Commission suggested that consideration be given to amending section 
7 to cover the merging of 2 corporations when only 1 of such corporations 
is engaged in interstate commerce. I favor such amendment. 

In addition, I suggest that consideration be given to amending section 7 so as 
to give the enforcing agencies adequate authority over the disposition of the 
asserts acquired in an illegal merger. 

In considering amendments to section 7 of the Clayton Act, I am also of the 
opinion that the Congress should carefully consider amending the Clayton Act 
so as to provide that Federal Trade Commission orders issued under the Clayton 
Act are readily enforceable. 

Orders to cease and desist issued by the Commission under the Federal Trade 
Commission Act become final and enforceable within 60 days after their issuance 
unless the respondent appeals to a United States court of appeals. After orders 
issued under the Trade Act become final the Commission may request the De- 
partment of Justice to have the appropriate United States district attorney 
sue for a violation of the order in a civil-penalty proceeding. Violators are 
liable to a monetary penalty up to $5,000 for each day of violation. This pro- 
vision makes Trade Act orders to cease and desist effective because they are 
readily enforceable. 

It is suggested that section 11 of the Clayton Act be amended so as to pro- 
vide for cease-and-desist orders under the Clayton Act to have the same degree 
of finality and the same penalty provisions as provided for orders issued under 
the Federal Trade Commission Act. This amendment is needed to insure ef- 
fective enforcement of the statutory prohibition against monopolistic mergers, 
competition-stifling exclusive-dealing contracts, unjust discriminations in price, 
services, or facilities and certain types of interlocking directorates. It is needed 
to eliminate the laborious, time-consuming, and expensive procedures now re- 
quired before an order under the Clayton Act is fully effective. 

Under the present Clayton Act the orders of the Commission have no force 
or effect without subsequent court enforcement. In addition the law limits the 
right of the Commission to seek enforcement. In order for the Commission 
to secure enforcement by the court the Commission must prove that the respond- 
ent has failed to obey the order to cease and desist. 

The long road which the Commission must travel in order to obtain compli- 
ance with Clayton Act orders to cease and desist is as follows: 

(1) The Commission must prove that the respondent has violated the Clayton 
Act. (2) If such proof is made, then the Commission issues its order to cease 
and desist. (3) If the respondent does not appeal to the court from the Com- 
mission’s order and if the respondent continues to violate the order, the Com- 
mission must prove to the satisfaction of the court that the respondent has 
Violated the order of the Commission. (4) If such proof is made to the satis- 
faction of the court, then the court may issue a decree making the order of 
the Commission the order of the court. (5) If thereafter the respondent violates 
the decree of the court and the Commission is successful in proving such a vio- 
lation to the court, then the court may punish the respondent for contempt cf 
court. 

Under the procedure now provided, the investigations and hearings may drag 
on for years before effective enforcement of Clayton Act orders to cease and 
desist is obtained. The resources and energies of the Commission are thus need- 
lessly dissipated and the antimonopoly purpose of the Clayton Act is thwarted. 

The Washington Post, is an editorial dated October 7, 1954, and entitled 
“Antitrust Enforcement,” stated in part: 
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“The antitrust laws were designed to make competition sharp and constant, 
They are tough laws that have helped keep competition alive sometimes at heavy 
cost to individual companies. They have made the United States unique in the 
business world. Recently a team of British industrial engineers which had 
visited this country said that the antitrust laws are responsible in large part 
for the American capacity to outproduce any other nation. 

“Bigness itself does not stamp out competition, and bigness in a big country 
is not per se evil. Indeed, it is inevitable. But as Congress said more than 
half a century ago, and again in 1950, the Government must exercise its power 
against actions which substantially lessen competition or tend to create a 
monopoly.” In my opinion that is a fine statement of the philosophy and purpose 
of the antitrust laws. The genius of our people is in their pioneering spirit, their 
resourcefulness and their intelligence. Our strength is our political and eco- 
nomic freedom. Both of those freedoms must be based on freedom of enterprise 
and freedom of competition. We cannot have those freedoms if we permit 
monopolies and other unfair trade practices. The antitrust laws are the Magna 
Charta of economic freedom. We must constantly improve and vigorously en- 
force those laws. And finally and very importantly, the antitrust agencies 
need good men and adequate appropriations, 

The Cuairman. This will terminate the proceedings for the day 
and the Chair wishes to say, Mr. Howrey, that we have sort of run 
the gern and you have been very patient and very tolerant and I 
think a good record has been made. I think that we have drawn out 
a good deal of information which probably would not have been 
brought out otherwise and we will be greatly aided by your testimony. 

I just want to make this comment, in view of the av: alanche of merg- 
ers with which the country is confronted today: I do think, that the 
filing of only three antimerger cases, in face of the numerous mergers 
and with our economy becoming more and more concentrated we may 
differ on that 

Mr. Howrey. No; we do not, at all. I think I said that we have 
numerous other cases under consideration and other complaints are 
under consideration. But I would say that yi are not easy cases 
and the Federal Trade Commission has a long history of not filing 
unwarranted complaints, and we like to know that we have a fairly 
good basis on which to proceed. 

I think our task force will recommend some more complaints in 
the very near future. 

The Carman. I think it is well also for our committee to try to 
help you in your situation before the Appropriations Committee, in 
recommending giving you additional funds. I do not think that the 
funds that you now receive are anywhere near adequate. 

I also want to make this comment, that I think it would be better 
if you would allot more toward that part of your Commission that has 
to do with antimerger work. Again, I think for that purpose more 
money will be required and I shall make it my duty to try to help you 
and I am sure the other members of the committee would like to. 

Mr. McCutxocn. Off the record. 

(Discussion off the record.) 

r . Y . . > , 

The Cuairman. We can act right now upon a resolution to the Ap- 
propriations Committee, to indicate that the Federal Trade Commis- 
sion should be given consideration for additional money to undertake 
their antimerger work. 

Now, this segment of the antitrust hearings will be concluded when 
we will hear three witnesses on Friday, June 17, at 10. The meeting 
is now adjourned. 

(Thereupon, at 4: 45 p. m., the committee adjourned. ) 
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FRIDAY, JUNE 17, 1955 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D. ¢C. 


The subcommittee met, pursuant to recess, at 10:15 a. m. in room 
346, Old House Office Building, Hon. Peter W. Rodino, Jr., presiding. 

Present: Representatives Rodino (presiding), Rogers, and McCul- 
loch. 

Also present: Herbert N. Maletz, chief counsel and Kenneth R. 
Harkins, cocounsel. 

Mr. Roprno. The meeting will come to order. 

Before we proceed with the first witness, I would like to insert in 
the record at this point a letter addressed to the chairman of the sub- 
committee, Hon. Emanuel Celler, by Mr. Stanley N. Barnes, Assistant 
Attorney General in charge of the Antitrust Divi ision, discussing cases 
instituted in connection with the voluntary dismissal ‘of the APT case. 

I am going to read into the record at this point a portion of the 
letter which states: 


Far and away the most important action by the Antitrust Division affecting 
the petroleum industry, since the dismissal by Attorney General McGranery 
of the American Petroleum Institute case has been the filing of the Oil Cartel 
case by Attorney General Brownell. This civil suit, United States vy. Standard 
Oil Company (New Jersey) et al., was filed April 21, 1953, and is pending before 
the United States District Court for the Southern District of New York. Our 
complaint alleges that five major domestic oil companies have conspired to 
divide foreign production and markets in petroleum, to control foreign pro- 
duction and to fix domestic and world prices. Other charges are that the 
defendants have conspired to increase domestic market prices of petroleum 
imported into the United States, to curtail domestic production in amounts 
related to imports to maintain world prices, to exclude other American com- 
panies from foreign production and from importing foreign oil, to monopolize 
patents for petroleum products, and to control a major part of the world’s 
tunker fleet. 

Continuously since this suit was filed proceedings have been underway to 
secure for the Government documentary evidence in the possession of the defend- 
ants for use in connection with our trial preparations. To date approximately 
60,000 documents have been obtained. An accelerated program of documentary 
discovery has recently been decided upon, with a view to completing trial prepa- 
rations in this case during the next year. An exceptionally well qualified staff 
has been assigned to complete trial preparation, and this staff has been instructed 
to press this suit vigorously. 


(The document referred to follows :) 
DEPARTMENT OF JUSTICE, 
Washington, D. C., June 13, 1955. 
Hon. EMANUEL CELLER, 
House of Representatives, Washington, D. C. 
My Dear CONGRESSMAN CELLER: This acknowledges receipt of your June 1, 
1955, letter directing my attention to the testimony given before the Antitrust 
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Subcommittee on May 23, 1955, by William B. Snow, Esq., counsel for the 
National Congress of Petroleum Retailers. In your letter you inquire about the 
status of the Antitrust Division’s program to institute proceedings against seg- 
ments of the petroleum industry as outlined in the Department of Justice press 
release dated June 6, 1951, relating to the voluntary dismissal of the API case. 
You also ask for a statement of my views concerning price leadership in the 
petroleum industry. 

United States v. American Petroleum Institute et al. was a civil action filed 
in September 1940, involving 367 defendants and charging an overall conspiracy 
to monopolize the entire petroleum industry from the production and sale of 
crude oil to the retail sale of finished products. The case was held in abeyance 
during World War II. When it was reactivated after the war, the practical 
difficulties involved in the preparation and a trial of a case of this scope and 
magnitude were made dramatically apparent. In 1946, 216 of the defendants 
filed motion raising numerous pretrial issues requiring extensive court argu- 
ment and months of effort. Apparently, about this time it was determined that 
the Government could obtain relief more quickly, more certainly, and more 
economically through segment cases involving narrower and more sharply defined 
issues, and by confining the litigation to only the most significant defendants, 
As related in the June 6, 1951, press relase, the Department embarked on a pro- 
gram involving further investigations of the petroleum industry, and the in- 
stitution of segment suits. 

The first segment suit brought under this program was United States v. 
Standard Oil Company of California and Standard Stations, Inc. This action 
was filed January 2, 1947, and attacked the exclusive dealing contracts and agree- 
ments whereby major oil companies controlled and dominated the operators 
of service stations and deprived competitors of access thereto. As you know, this 
case was successfully concluded, final judgment being entered on June 30, 1948. 
The Supreme Court affirmed this judgment on appeal (337 U. S. 293). 

The second segment suit was United States v. Richfield Oil Corporation, a civil 
action essentially similar to United States v. Standard Oil Company of California 
and Standard Stations, Inc. It was filed on April 30, 1947. Again in this case 
the Government was successful, final judgment being entered on August 2, 1951, 
enjoining the defendant from entering into or enforcing contracts requiring deal- 
ers to purchase all products from the defendant. This judgment was also af- 
firmed by the Supreme Court (243 U. 8S. 922). 

United States v. Sun Oil Company, a civil suit filed January 12, 1950, was the 
third segment suit brought under the Department’s program of serializing the 
API case. Like the Richfield and Standard Stations cases, it too involves exclu- 
sive dealing arrangements between a major oil company and its retail dealers. 
However, our proofs in the Sun case do not center upon current written exclusive 
dealing contracts, but rather upon oral understandings and arrangements, more 
difficult to establish in court. A very able and experienced staff has been 
assigned to this case, and it has been vigorously and unremittingly pressed. 
Trial was commenced on October 13, 1954, and on May 11, 1955, the Government 
rested its case in chief. A total of 38 court days was required for the presenta- 
tion of the Government’s case, the hearings being recessed from time to time 
so as to enable the court to meet the demands of its docket. This manner of 
scheduling the trial was suggested by the Government as a means of getting 
the case heard seasonably. All extremely crowded condition of the docket in the 
eastern district of Pennsylvania rendered it practically impossible to have a 
big case set down for trial on a day-to-day basis. Following the conclusion of 
the Government’s case in chief, the defendant advised the court of its decision 
not to file a motion to dismiss prior to the presentation of its case. The defense 
is to commence in the fall, presumably about the middle of October. 

The Sun case is important from the antitrust enforcement standpoint. It 
will go far toward deciding whether, as a practical matter, the exclusive deal- 
ing interdictions which underlie the Standard Stations and Richfield cases can 
be circumvented so that an oil company can adopt a business policy of requiring 
its retail outlets to deal exclusively with or through it and of compelling its 
distributors to adhere to that policy. 

The fourth segment case instituted by the Department was United States v. 
Standard Oil Company of California, a civil action filed May 12, 1950, charging 
7 major oil companies and 1 association with monopolizing the oil industry in 
the Pacific States area. According to the complaint, the defendants have ob- 
tained monopoly control of crude oil and refined petroleum products in the 
States of California, Oregon, Washington, Nevada, and Arizona. The de 
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fendants are alleged to have used their power to fix production quotas, to com- 
pel adherence to quotas by refusing the use of pipelines on other than discrimi- 
tory bases, to acquire stock and assets of independent refineries, and to fix prices 
at the wholesale, retail, and production levels. The relief, sought by the com- 
plaint includes (1) abolition of the private production proration system; (2) the 
assumption of a true common carrier status with respect to pipelines; (3) the 
disposal by the defendants of company-owned retail and bulk stations; and (4) 
the freeing of retail outlets leased by the defendant companies from the obliga- 
tion of selling exclusively the products of the lessor. Perhaps the most stringent 
item of relief sought by the Government is the divorcement requested by prayer 
20 of the complaint: 

That each defendant major and its subsidiaries be required to sell all of its 
facilities for the marketing of gasoline and other refined petroleum products, at 
both wholesale and retail, in the Pacific States area, wherever located, except 
those wholesale facilities located at the refineries and at marine terminals, so 
that there will be a complete and perpetual separation of the business of pro- 
ducing and refining crude oil and the transporting of crude oil and refined pe- 
troleum products from the business of marketing gasoline and other refined 
petroleum products except as to that type of wholesale business presently car- 
ried on at refineries and at marine terminals; that the business of owning, con- 
trolling, and marketing the production and refining of crude oil and the trans- 
portation of crude oil and refined petroleum products be completely and per- 
petually separated from the business of owning, controlling, and managing the 
marketing of gasoline and other refined petroleum products, except as to that 
type of wholesaling carried on at refineries and at marine terminals. 

This case is one of the biggest and most complicated on the Antitrust Di- 
vision’s docket. In the 5 years which have elapsed since it was filed, a very 
good deal of effort by Division attorneys has been devoted to preparing it for 
trial. Shortly after I was appointed Assistant Attorney General in charge of 
the Antitrust Division, I took steps to assure that this case would receive the 
expert and priority attention to which its importance entitles it, assigning one 
of the Division’s best qualified attorneys to head the trial staff and detailing 
thoroughly competent attorneys to assist him. The completion of trial prepa- 
rations represented a challenge which even our best legal talent has not yet 
heen able to accomplish. Although this case is still in its discovery phase, I am 
hopeful that it can and will be brought on for trial within the next year. 

The program outlined in the June 6, 1951, press release also embraced investi- 
gation of additional antitrust matters involving the petroleum industry and 
included alleged illegal price-fixing arrangements at both the crude oil and fin- 
ished product levels, the misuse of legitimate conservation programs, the denial to 
independent distributors of access to supplies of petroleum products at prices 
which would permit their competition with distributors controlled by or ex- 
clusively handling the products of major oil companies, the control by relatively 
few companies of supplies of crude oil, the unavailability to smaller members 
of the petroleum industry of common carrier pipelines and of substantial numbers 
of retail outlets and the operation of patent pools relating to refining processes. 
Within the limits of manpower available to the Antitrust Division, and with due 
regard for the Division’s antitrust enforcement responsibility in fields other than 
petroleum, these investigations have been pursued and kept up to date. To the 
extent that our information justifies, these investigations will be made the sub- 
ject of further active litigation when the Antitrust Division has sufficient skilled 
attorneys available to staff such litigation. As you know, the Division is hard 
pressed to meet the staff requirements of our present extensive docket of major 
antitrust prosecutions. Under the circumstances we cannot expect to enlarge 
that docket if it is to be serviced only by our present staff. It is my hope that 
budgetary considerations will permit the recruitment of additional antitrust 
attorneys during the next fiscal year. 

I am reluctant to comment further upon the status of our investigations relat- 
ing to the petroleum industry. To do so might prejudice further investigatory 
work and hamper the effective prosecution of pending and future cases. Accord- 
ingly, I will confine my comments with respect to the Antitrust Division’s activ- 
ities in the petroleum field to a discussion of the status of related cases filed in 
that field since June 6, 1951, and to the Division’s policy generally. 

Far and away the most important action by the Antitrust Division affecting 
the petroleum industry since the dismissal by Attorney General McGranery of 
the American Petroleum Institute case has been the filing of the Oil Cartel by 
Attorney General Brownell. This civil suit, United States v. Standard Oil Co. 
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(New Jersey) et al., was filed April 21, 1953, and is pending before the United 
States District Court for the Southern District of New York. Our complaint 
alleges that five major domestic oil companies have conspired to divide foreign 
production and markets in petroleum, to control foreign production, and to fix 
domestic and world prices. Other charges are that the defendants have con- 
spired to increase domestic market prices of petroleum imported into the United 
States, to curtail domestic production in amounts related to imports to maintain 
world prices, to exclude other American companies from foreign production and 
from importing foreign oil, to monopolize patents for petroleum products, and 
to control a major part of the world’s tanker fleet. 

Continuously since this suit was filed proceedings have been under way to 
secure for the Government documentary evidence in the possession of the de- 
fendants for use in connection with our trial preparations. To date approxi- 
mately 60,000 documents have been obtained. An accelerated program of doc- 
umentary discovery has recently been decided upon, with a view to completing 
trial preparations in this case during the next year. An exceptionally well- 
qualified staff has been assigned to complete trial preparations, and this staff has 
been instructed to press this suit vigorously. 

Other items of petroleum litigation on our active docket include United States 
v. Lawrence Fuel Oil Institute, Inc. et al., United States v. Lowell Fuel Oil Dealer 
Associates et al. and United States v. Haverhill Fuel Oil Dealers Assn. et al. 
Each of these is an indictment charging a local trade association and its mem- 
bership with price fixing and boycotting, returned on May 22, 1953. It is ex- 
pected that these three cases will be concluded during the next fiscal year. 

The remaining items of petroleum litigation on our current docket are com- 
panion civil and criminal cases against Garden State Retail Gasoline Dealers 
Association, Inc. et al., commenced in the United States district court at Newark, 
N. J., on May 25, of this year. These prosecutions charge a price fixing and boy- 
cotting conspiracy among retail gasoline dealers in New Jersey, and should be 
concluded during the next fiscal year. 

From the foregoing, the Antitrust Division’s policy with respect to antitrust 
enforcement in the petroleum industry should be apparent. We intend to prose- 
cute antitrust violations in that industry to the fullest extent consonant with 
our available manpower and the need for a balanced antitrust program. We 
cannot, of course, concentrate our relatively limited resources upon the en- 
forcement problems presented by a single industry, and ignore serious enforce- 
ment problems presented by other important industries. On the other hand, 
we can and will be unrelenting in our efforts to achieve the most effective en- 
forcement of antitrust law. 

In answer to your request for my views about price leadership in the petroleum 
industry, permit me to be very brief. To the extent that “price leadership” is 
in fact “price fixing,” and thus violates the Sherman Act, it should be the subject 
of criminal prosecution. 

Thank you for writing me as you did, and calling my attention to Mr. Snow’s 
testimony. The Antitrust Division is always interested to receive the benefit 
of testimony given before the Antitrust Subcommittee. 

Sincerely yours, 
STANLEY N. BARNES, 
Assistant Attorney General. 


Mr. Roprno. I will also include in the record at this point a letter, 
together with attachment, from J. Gordon Roberts, president of the 
Roberts Dairy Co., dated June 14, 1955; the attachment is addressed 
to Mr. Herbert Brownell, Department of Justice. I shall not read 
the letter, but insert it in the record. 

I am also accepting for the record, to be supplied at a later date, 
a statement by the National Small Business Men’s Association. 

(The documents referred to follow :) 

Roserts Darry Co., 
Omaha, Nebr., June 14, 1955. 


DEAR CONGRESSMAN: I have encountered a rash of attempts on the part of 
large companies to buy our independent business through the appeal described 
in the enclosed copy of a letter to Herbert Brownell. 





ANTITRUST AND MONOPOLY PROBLEMS 2533 


Unless it is the intention of Congress to destroy family business entirely, you 
should not only know what is going on, but also take some action to protect 
the very foundation of our national welfare. 

Sincerely yours, 
J. GORDON Roperts, President. 


May 31, 1955. 
Mr. HERBERT BROWNELL, 
Department of Justice, 
Washington, D. C. 

Deak Mr. BROWNEL: Dairy chains are now making a drive to buy independents 
on the grounds that independents get a raw deal on estate taxes because— 

1. Stock ownership usually represents “majority” interest on the part of 
those developing the business. 

2. Unless stock is on the stock exchange it may be valued at almost any 
figure by the Department of Internal Revenue. 

Because of estate tax laws—-and especially because of interpretations of these 
laws unfavorable to family business—such business is simply being driven out 
of existence. 

How are fellows like you going to work their way through college if you 
have to get clearance through the “main office” in New York? 

Remember the Roberts Dairy? 

With kindest regards, 
J. GORDON Roserts, President. 


NATIONAL SMALL BUSINESS MEN’s ASSOCIATION, INC., 
Washington, D. C., June 30, 1955. 
Mr. HERBERT MALETZ, 
Chief Cousel, Subcommittee No. 5, 
House Committee on the Judiciary, 
House Ofice Building, Washington, D. C. 


Deak MR. MALETz: Enclosed please find a statement of our association of 
the House Committee on the Judiciary, Subcommittee on Antitrust. 

I wonder if it would be possible for you to include this statement for the 
record. 

I regret that this is being sent at this late date, but our general counsel, Judge 
J. Raymond Tiffany, has been away, therefore, this office was unable to forward 
a statement prior to this time. : 

Your consideration in this matter is very much appreciated. 

Sincerely yours, 
BLYTH EMMONS, 
Director, Washington Office. 


STATEMENT OF BLYTH EMMONS, NATIONAL SMALL BUSINESS MEN’s ASSOCIATION 


My name is Blyth Emmons. I live in Washington, D. C., and am the director 
of the Washington office of the National Small Business Men’s Association, Inc., 
with offices at 925 15th Street NW., Washington, D.C. The association’s national 
headquarters is located at 2834 Central Street, Evanston, Ill. 

The National Small Business Men's Association, of which DeWitt Emery is 
the president, was formed in 1937 to give small-businessmen a voice in national 
affairs, and to help preserve free competitive enterprise in the United States. 
We have members in all 48 States, representing approximately 170 categories 
of business. 

We would like to commend the members of this subcommittee for their efforts 
in the present study of the antitrust laws. Our association feels that not only 
at this time but during the progress of business in this country the antitrust 
laws, i. e., the Sherman, Clayton, and Robinson-Patman Acts should be con- 
tinually examined, and where found necessary amended. 

The members of this association are not, and cannot be, students of antitrust 
laws. They do have interest in said laws as they apply to them individually, 
but as for being thoroughly informed on the many applications of these laws it 
would be a time-consuming and perhaps wasted effort for the independent 
businessman, who would be considered small business, to be formally briefed on 
the many intricacies of antitrust laws. 

Qur interest in presenting this statement to your subcommittee is to point up 
the problems of some of our members over and above the normal method of 
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competitive trade, which we have strongly endorsed since the founding of this 
association in 1937 in an effort to preserve competition and to protect the small- 
business man inasmuch as every small-business man looks forward to the day 
when he will be an influential businessman and obtain size and influence. He 
is not concerned with the size of a business but rather the way this size is used 
and the use to which the power which is attendant upon size is exercised. 

We do not urge the increase in number of laws against business but rather 
the enforcement of those laws already in existence; through a better enforce- 
ment of existing laws. 

The small-business man knows from the experience of everyday competition 
that he must be alert and aware that he has to use every device of sales and 
promotion to sell his product to remain in business, and this in general he does 
not object to. He is not by nature lazy, nor does he by nature want his live- 
lihood or the growth of his business to be handed to him in an easy manner. 
He is willing to plan and fight for it. His problem today is the joining of large 
corporations who tell him what products he can and cannot sell and at what 
price. The association is opposed to the fair-trade laws and believes the Attor- 
ney General’s national committee’s recommendations are in the public interest 
and that the marketing practices authorized under the Fair Trade Act such as 
the Miller-Tydings and McGuire Acts work against open competition in the market 
place and are detrimental to fair competition. As an example, we have a member 
who is a gasoline station operator. He has, in the past, been franchised to 
operate stations of several large corporations, at different times, and in doing 
so he has had for sale their other products such as oil and tires in addition to 
their gasoline. As time went on he felt it would be advantageous to his business 
if he added the accessory products of other corporations. These products would 
perhaps given him additional profit. In the cases where he did add these addi- 
tional accessory products he was told by the corporation, whose franchise he 
held, that if he continued this pactice he would lose his franchise; and he did 
lose said franchise. This is an improper use of the power that comes with 
bigness in business and our laws against tie-in sales should be strengthened 
and enforced. 

It is not only this one member that we have in mind, but other of our members, 
no doubt have been on the verge of losing or dissolving their businesses, under the 
same circumstances through which this member above cited, was forced to 
yield his franchise. 

We would also urge upon this committee the necessity of making trade unions 
who are big business, as demonstrated in the Ford and General Motors wage 
negotiations for annual wage guaranties amenable to the antitrust laws to the 
same extent that any other business is amenable to such laws. 


Mr. Roprno. Our first witness this morning will be Mr. Stanley 
Gewirtz. Will you come to the witness stand, Mr. Gewirtz. 
Please give your name and official title to the stenographer. 


STATEMENT OF STANLEY GEWIRTZ, EXECUTIVE ASSISTANT TO 
THE PRESIDENT, AIR TRANSPORT ASSOCIATION OF AMERICA 


Mr. Gewirtz. My name is Stanley Gewirtz, and I am executive 
assistant to the president of the Air Transport Association. 

I have submitted a fairly comprehensive statement to the reporter 
for the record and I would like to talk from that statement, and 
essentially to cover the highlights of it, trying to be as brief as | 
can, Mr. Chairman. 

Mr. Roptno. All right, you ne proceed. 


Mr. Gewirtz. Of course, we thank the committee for the oppor- 
tunity to appear. 

The Air Transport Association is the trade association for most 
of the certificated airlines of the United States. That covers the 
small airlines as well as the larger ones—the helicopter airlines, the 
domestic trunk airlines, the local service carriers, the international 


carriers, and some of the territorial carriers. 
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My background, and I think I would like to get that into the record 
in view of some of the testimony that has been adduced with respect 
to the problems of air transportation, is that I have been with the 
ATA now since July of 1953. Prior to that time, and since 1948, I 
practiced Jaw privately here in Washington, and in Salt Lake City, 
Utah. 

From 1946 to 1948 I was executive assistant to James M. Landis, 
who was then chairman of the Civil Aeronautics Board. 

Prior to my three and a half years in the Air Transport Command 
of the Army Air Forces, I served as Assistant General Counsel for 
the Office of Civilian Defense. I was, shortly after I graduated from 
law school in 1940, an attorney in the office of the Under Secretary 
of War. 

In 1952 I served as special counsel to Senator Lyndon Johnson’s 
Preparedness Subcommittee, with respect to that portion of their 
investigation into the defense procurement program, with primary 
emphasis on airpower. 

I have served as a lecturer in administrative law at the University 
of Utah Law School. 

Now, the ATA is testifying today because prior to our testimony 
and during the course of your very worthwhile Leuvinen reviewing the 


antitrust laws, in the light of the Attorney General’s committee’s 
recommendations, there have been many allegations and contentions 
with respect to alleged concentration, alleged monopoly, and alleged 

excess profits in the air transport industry. 
A good deal of this testimony has come from some very respectable 
sources, and we feel that the contentions made should be covered vy 
e 


us. We think those who have so testified have been wrong. YV 
would like to set the record straight. 

I must say that some of the testimony that has been adduced with 
respect to alleged monopoly in air transportation has surprised 
us. I read not too long ago the testimony of the Washington repre- 
sentative of the National Federation of Retail Druggists who, in the 
midst of a very erudite discussion of pharmaceuticals, seems to have 
felt it was necessary to read a prepared statement about alleged air 
transport monopoly. 

It seems important to look at the background of the Civil Aeronau- 
tics Act. Why is there an act? What does it do? And what is the 
nature of the act which regulates air transportation ? 

Before the act was passed in 1938, unregulated competition in air 
transportation had, in fact, become unbridled. 

The safety record of the airlines before 1938 was terrible; the fi- 
nancial record was even worse. 

Half of the $120 million invested in the industry at that time had 
gone down the drain. So that the Congress of the United States felt, 
and quite properly prior to 1938, and particularly at a time when 
one-third of all railway mileage was in the hands of trustees, that 
something had better be done about air transportation before it de- 
teriorated in the same direction. 

Accordingly, they enacted in 1938 the Civil Aeronautics Act. The 
thesis of that act is regulated competition. I am not going to get into 
a profound and philosophic discussion of whether air transportation 
is a public utility much as the gaslines or the electric utilities are or 
whether it isa natural monopoly. The fact of the matter is that when 
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Congress passed the act it intended it to be a public utility type act. 
It intended that the air transport industry be subject to regulated and 
not unregulated competition, and the CAB has testified very recently 
that the statutory provisions of the act, its legislative history, and 
the decisions made under it, plainly established that air carriers are to 
be regulated as public utilities—as the term is generally understood. 

Now, the nature of our regulation, without going into the details of 
it which are contained in my prepared statement, puts us in a position 
where we are probably the most precisely and most heavily regulated 
industry in the United States today. 

You have to get a certificate before you can do business; you have 
to show public convenience and necessity; you have to show fitness, 
willingness, and ability. 

Your routes are carefully prescribed and circumscribed; you are 
told the cities to which you can operate; you are told that you have 
to provide adequate service; rates are regulated ; there may be no dis- 
crimination in rates; consolidations, mergers, acquisitions of control, 
interlocking directorates, pooling arrangements, just about everything 
we do is regulated by the Civil Aeronautics Board, and requires the 
approval of the Board before it may be done. 

We may not abandon or suspend service to cities in the United 
States, once certificated to an airline, without the prior approval of 
the CAB. 

Now, a proper question that we can ask, some 17 years after the en- 
actment of the act of 1938 is, to put it colloquially, has it paid off! 

We think it has. The act required that the airlines be competitive, 
that out of that competition come benefits to the national defense, to 
the postal service, and to the foreign and domestic commerce of the 
United States. 

The airlines served the Nation well in World War II. The record 
of that service is contained in my formal statement. We are ready 
to serve the country well again in the event of another emergency. 
Against that dire possibility we have committed close to 300 of our 
most modern multiengine aircraft, as part of the Civil Reserve Air 
Fleet ; the capital investment in those airplanes is $400 million. It 
would cost $300 million a year if the Government had to maintain 
and operate those airplanes against the possibility of an emergency. 

We think we have served the postal service well. I know that 
the Halls of Congress occasionally echo with the sound of that some- 
what naughty word “subsidy,” and I would like to take a few moments 
to talk about subsidy, because the contention, I think, has been made 
here that part and parcel of this alleged concentration and alleged 
monopoly stems from the fact that the airlines are subsidized. 

Well, first of all, out of each 6-cent stamp that is sold by the Post 
Office Department, the airlines receive in mail payments—that is, 
payment for services rendered as distinguished from subsidy—1.01 
cents of that 6-cent stamp. The Post Office Department receives 4.99 
cents of that 6-cent stamp. 

As far as subsidy is concerned, the domestic trunkline industry 
today is practically off subsidy. Only four-tenths of 1 percent of the 
total revenues of the domestic trunklines are ian subsidy and 
are so called by the CAB. 

Mr. McCutiocu. Mr. Chairman, I would like to ask the witness 4 
question : 

I would like to ask what that figure, that round figure in dollars, is! 
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Mr. Gewirtz. The round figure in dollars amounts to about $5 
million subsidy of over $1 billion total revenue in 1955. 

The subsidy requirements of the local-service airlines, who you 
appreciate, render service to the small communities and, in a sense, 
constitute the rural free delivery of the air-transportation industry, 
have gone down considerably. 

In 1951, 47 percent of their total revenue was made up of subsidy. 
For fiscal 1956 it is contemplated that only 35 percent of their total 
revenues would be subsidy 

Mr. McCutxiocn. What is the dollar figure on that, if you have it, 
please, sir # 

Mr. Gewirtz. The dollar figure on that in fiscal 1955 shows the 
local-service airlines had total revenues of about $59 million and 
their subsidy ran about $25 million. That is for fiscal 1955. 

In fiscal 1956, the estimate that I gave you, based upon the CAB 
subsidy request ’to the Congress, shows that subsidy will constitute 
only 35 percent of the total revenues of the local-service carriers in 
that year, sir. 

The helicopter airlines are, of course, subsidized. They are the 
newest and youngest of air carriers; an efficient, financially efficient, 
helicopter has not yet been devised, and they will be subsidized for 
some time. 

In the international field, subsidy has gone down from 19 percent of 
total revenues in 1951 to an estimate, again by the CAB for fiscal 1956, 
of only 4.8 percent of the total revenues of those carriers. I can, Mr. 
McCulloch, submit the dollars and cents figures, if you like, for the 
record.? 

(Mr. Gewirtz subsequently submitted a letter which appears in the 
appendix. ) 

Mr. McCuttocu. Yes. To me that is very important because as 
the business expands in such large amount dollarwise, the percentages 
may not give a picture that is entirely clear. 

Mr. Gewrrtz. That is right, sir. 

As a matter of fact, picking up that point which, I think, is a very 
impor tant one, as an instance of the difference in terms of subsidy and 
what it is producing in terms of usefulness, in fiscal 1951, the total 
subsidy payment was about $75 million. In fiscal 1955, the total sub- 
sidy payment will have been about $65 million. However, in fiscal 
1951, the airlines of the United States provided in terms of a product 
2,750 million available ton-miles. In 1955, with $10 million less in 
subsidy, the available product was 5,750 million available ton-miles. 
So, you see, that despite the fact that subsidy is decreasing, the amount 
of service and the amount of usefulness that the air transport system 
represents to the United States is increasing by leaps and bounds. 

Mr. Roprno. Mr. Gewirtz, are you familiar with a speech on the 
Senate floor made by Senator Douglas on Tuesday, June 14, 1954, re- 

garding the subsidy to Pan American and Pan American’s ownership 
of nine hotels? 

Included in that speech was a statement which the Senator sub- 
mitted for the record quoting a House Appropriations Committee re- 
port stating that its investigative staff on December 20, 1954, said: 


A survey indicates that the Civil Aeronautics Board does not have accurate 
facts or figures regarding Pan American operations. Most of the subsidiaries 


'Fiseal 1955, United States international carriers had total revenues of $375 million ; 
subsidy was $23,700,000 or 6.32 percent. 
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have never been properly audited, and some not at all, and there has not been 
insistence that the operations of the entire system be treated as an entity as 
required by a recent Supreme Court decision. If corrective action were taken, 
substantial cuts in subsidy would result. 

Mr. Gewrrrz. I am a very great admirer of Senator Douglas, and 
IT am somewhat familiar with what he said in regard to subsidy. |] 
think a good deal of that statement is wrong. 

I did not want to expand on my statement because I introduced the 
issue of subsidy only in terms of alleged monopoly and concentra- 
tion. But, Iam glad you asked that question. 

First of all, Pan American does not own nine hotels. As I under- 
stand it, Senator Douglas said that they own nine hotels, and I think 
Senator Douglas’ information is erroneous. Pan American, to the 
best of our knowledge, owns one hotel in Mexico City, and manages 
others. The Intercontinental Hotel Corp. was created for the purpose 
of providing, some years ago, better hotel facilities in Latin America. 
All that Pan American has done, with the exception of purchasing that 
hotel in Mexico City, is to manage others. 

Pan American’s investment, or the moneys which they advance to 
the Intercontinental Hotel Corp., is not reflected in any subsidy or mail 
pay paid Pan American, 

I would like to ask your permission, Mr. Chairman, to submit for 
the record a further and more elaborate statement with respect to this 
problem. 

Mr. Roptno. Yes, you may doso. Let me ask further, Mr. Gewirtz, 
would you disagree with the further statement that the General Ac- 
counting Office informed Senator Douglas that in this particular in- 
stance Pan American owns not a minority interest of Intercontinental 
Hotel Corp. but a hundred percent interest ? 

Mr. Gewrrtz. That is quite true. I do not think Pan American has 
ever attempted to conceal that from anyone, Mr. Chairman. It does 
not surprise me; I do not know why it surprised Senator Douglas, 
because the real meat of the situation is the fact that regardless of 
whether that interest is a 50-percent interest in Intercontinental 
Hotels or a hundred percent interest, Pan American’s interest in In- 
tercontinental Hotels does not reflect itself back in any subsidy moneys 
paid by the American Government to Pan American World Airways. 

Mr. McCuniocn. That statement is made without any qualifica- 
tions whatsoever, is it? You mean it is not reflected directly or in- 
directly, and has no bearing whatsoever from any manner of approach 
of computation on subsidies that are paid to this firm ? 

Mr. Gewrrtz. To the best of the information I have, I would say 
that statement is made unqualifiedly. 

Mr. Roprno. You recall my reading the House Appropriations 
Committee report, that its investigative staff stated on December 20, 
1954, that there was no proper audit, and that most of the subsidiaries 
have never been properly audited. Would you agree with that or 
would you make any comment ? 

Mr. Gewirrz. Well, there you get, Mr. Chairman, into an area in 
which I would like to answer this way: I do not know whether they 
have been properly audited or not. I think it is the Board’s contention 
that they have been properly audited. 

I know that you have a problem with respect to some of those sub- 
sidiaries in foreign countries as to whether or not a Board auditor 
may go in and audit them. 
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I think the fact of the matter is that this thing reappears periodic- 
ally, it is like some sort of a spring disease. One year it happens to 
come from one Senator, and that particular Senator becomes dis- 
enchanted with the proponents of this point of view, and the next year 
it reappears again. 

I think that you have a basic problem here. I have a high regard 
for the Civil Aeronautics Board, I served on its staff; the same people, 
substantially the same people, still serve on the staff. They have had a 
continuity of performance. I have some faith in the fact they have as 
much interest in the American dollar as just about any other civil 
servant. I think that they are doing an effective job on Pan American, 
and I assure you, sir, that if you look at the last rate case involving 
Pan American, the Trans-Atlantic Final Mail Rate case, you would 
find that Pan American considered that it was much more greatly 
imposed upen than the United States Government. 

Mr. Roprtno. Will you continue your statement. 

Mr. GEwirrz. Yes, sir. 

Mr. Maerz. May I ask one question, Mr. Gewirtz What is the 
ton-mile rate the airlines receive from the Post Office for carrying 
mail ¢ 

Mr. Gewirrz. Right now that has been set up anew. There is a 
new multiple-rate formula that has been adopted so that they all re- 
ceive, as I recall, the same ton-mile rate, but there is a difference in 
terms of whether their handling the mail out of a heavy traffic station 
or a small traffic station, which reflects itself in that aspect of the 
rate. The basic rate for all trunks is, I believe, 28.6 cents per ton-mile. 

Mr. Ropino. Incidentally, I might say that it was as a result of 
that report that the subsidy to the airlines was reduced. 

Mr. Gewirtz. Which report is tliat, Mr. Chairman ? 

Mr. Roprno. By the House, the House Appropriations Committee. 

Mr. Gewirrz. Yes. I know they reduced it to 40 million, and I 
think the Senate restored about 15 million of it, but not the full 
amount requested by the CAB. 

Mr. Ropino, All right, you may continue. 

Mr. Gewtrrz. I think we have saturated the subsidy mail pay prob- 
lem. I do want to make the point clear, however, that there is a dis- 
tinction between mail pay and subsidy. And I would trust the com- 
mittee would not be misled by the fact that there is any element of 
subsidy in mail pay at all—it is compensatory, and it is merely pay- 
ment for services rendered. 

Since the Reorganization Act, when subsidy and mail pay were 
broken down, subsidy is there for everybody to look at, and mail pay 
is over here, paid by the Post Office Department, as distinguished 
from the subsidy payments which are made out of CAB appropria- 
tions. 

1 would like to go now to the problem of competition, because we 
find that the act requires that the air transport system of the United 
States serve the postal service, provide for the national defense, and 
also provide competition in the best interests of our foreign and 
domestic commerce. 

I have heard a great deal about the fact that there has been an in- 
tense concentration, allegedly, in the domestic air transport picture. 

The map that I have here is a map of the United States scheduled 
air transport system in 1938. These are the routes at the time, and 





2540 ANTITRUST AND MONOPOLY PROBLEMS 


with very few exceptions there was very little competition over those 
routes. 

I would like to overlay on that basic 1938 route map of the United 
States the scheduled air transportation system of 1954. The figure 
there is 1953 but it is substantially the same this year or in 1954 as 
it was in 1953. 

In 1938 we provided service to about 183 cities. That service was 
provided by 20 domestic airlines. In 1954 service is provided to about 
543 points. Now, points do not necessarily mean cities. The number 
of cities served is much greater because you have situations like where 
you have 3 cities in the southern part of Virginia and Tennessee served 
by 1 airport; you have the New York airports which provide service 
to more than 1 city, so that actually you are getting service to closer 
to 600 cities. 

This map does not show the competitive duplication which exists. 
It shows the increase in the size of our air transport system, but it 
does not show the increase in competition. 

There is more point-to-point competition in domestic air transpor- 
tation today than in any other form of common carriers. Between 
New York and Chicago there are four airlines. Between Washington 
and Chicago there are four airlines. There are three airlines going 
across the United States to San Francisco and Los Angeles; 2 across 
the United States into the Pacific Northwest; 3 between New York 
and Washington; 3 between Boston and Washington; 2 between 
Chicago and Miami, and I could go on. 

Mr. McCutiocn. Let me ask one question there, Mr. Chairman. 
Are the passenger rates between cities on those competing routes that 
you speak about the same in every instance ? 

Mr. Gewirtz. Yes. The first-class rates are the same; the coach 
rates are the same. 

Mr. Roptno. Mr. Gewirtz, at that point would you be able to tell 
me whether or not since 1938 any new trunkline carriers have been 
certificated by the CAB? 

Mr. Gewrrrz. I am glad you asked that. I was going to get to that 
later. I do not know what is meant by trunklines, Mr. Chairman. | 
have a couple of charts that are coming up. I can shift to those now. 

Mr. Roptno. No; you go right ahead. 

Mr. Gewrrrz. Fine; thank you. I have talked about point-to-point 
competition of the duplicative nature. 

If you look at the entire picture, you have 543 cities—50 of them, 
50 pairs of cities are, of course, the top traffic cities in the country. 
The amount of competition, between 2 or more carriers, to those 5!) 
pairs of cities shows an increase from 45.9 percent before World 
War II to 92 percent in 1954. 

In addition to that, there is competition for 60 percent of all the 
air traffic in the United States, and that means traffic to the smaller 
cities as well as the larger cities. As an example, 1 carrier reported 
to us that in 1938 only 11.4 percent of its traffic between the pairs of 
cities then certificated to it was competitively served. In 1954, against 
that 11.4 percent in 1938, over 90 percent was competitively served, or 
let me put it in terms of dollars and cents: In 1938, in 1 month that 
carrier received a total of $16 million in revenues on its entire route. 
‘Of the $16 million in 1938, only $1,800,000 came from cities that were 
competitively served. In 1955, over those same points they grossed 
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$28 million, but $25.5 million came from service to cities on which 
there was competition from one or more carriers. 

Now, in addition to the passenger picture, there is the cargo picture. 
There are 4 certificated cargo carriers in the United States; 5 were 
originally certificated, 1 went out of business. ‘That cargo traffic is 
important now and from the point of view of this committee’s think- 
ing, as it must, it is important in terms of the future. 

So that when you talk about the 16 becoming 13, as I will explain 
in just a moment, it is not a fair comparison. There were not 16 
trunklines in 1938, and I would like to save for the moment, while I 
look at the international picture, the problem that you raised in your 
question. 

The international picture of competition is at least as great as 
domestic competition in the United States. 

The first map, that you see here, is the map of the international air 
routes of United States carriers in 1938. You see what the picture 
was: a route over the central Pacific terminating in Manila and Hong 
Kong; a little route up here in Alaska; Seattle to Vancouver, British 
Columbia; Montreal to Bermuda via New York; a little something 
here in the Caribbean; one route here on the west coast of South 
America and one down the east coast of South America. 

Now we look at the international air routes of United States car- 
riers—we are only looking at United States carriers now—in 1954. 
We see a picture that is vastly different from what it was in 1938, 
particularly when you consider that there was nothing, absolutely 
nothing, in 1938 over the Atlantic, which has now become the biggest 
area, both trafficwise and competitionwise. This is just the picture 
of the United States carriers who are competing over the international 
routes of the world. We have competition among United States car- 
riers and you have to look at this competition in terms of gateway 
points. You have competition from the west coast of the United 
States across the northern route to the Orient, across the central route 
to the Orient, and then you have this route, which is noncompetitive, 
at least in terms of United States carriers, from the west coast of 
the United States to Australasia. 

Down Latin America way, you have 3 carriers, 2 on the west coast, 
1on the east coast; but the 2 on the west coast end up on the east coast. 

You have an awful lot of United States competition in the Carib- 
bean; you have two United States carriers operating across the Atlan- 
tic to London and Paris and points beyond; you have this thin route 
down South Africa, and no other United States carrier goes down 
there now, and it is hardly likely that anybody is going to be going 
there in substantial volume in the future. 

The third map I want to show you is United States and foreign 
carriers in 1954, to show you the element of competition that exists. 
It is a basic reason for some of these subsidy payments that are being 
made to United States international carriers, despite the suggestion 
that they are being heavily subsidized and do not deserve it. 

Now, this is the picture across the Atlantic. This is the picture 
without the Austrians, without the Germans, and without some of 
the other countries who have not yet started operating international 
carriers, for one reason or another, although the German airlines just 
recently started. 
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We have 10 carriers, in addition to the 2 United States carriers, 
operating routes between gateway points in the United States to 
oe and Paris and to the points to which one wants to go in 

urope. 

Mr. McCuttiocn. Let me ask you this question: Are passenger 
fares on these competitive lines all the same? 

Mr. Gewrrtz. Yes, sir. You have them established here by inter. 
national conference method, subject to the approval of the Board. 
None of these rates are set up without the approval of the Board, 
Mr. McCulloch. 

Mr. McCuttiocu. So the only competition we have between those 
carriers is that of service; is that right? 

Mr. Gewrrrz. Service and sometimes we have the problem of get- 
ting into their countries; they do not seem to have any in getting in 

ere. 

You have this competitive problem over the Atlantic, as I say, where 
you have 12 carriers. 

Here is what you have in Latin America; and those are just from 
the United States to Latin America. 

In addition to that, you have got regional carriers in the Caribbean 
of all kinds—cargo, local service, all foreign-owned companies: and 
you have regional carriers in Latin America. 

You have 31 additional carriers not shown on this chart in the 
Caribbean and 19 in South America. Then across the central and sonth 
Pacific—and there is not an awful lot of traffic down here at the 
present time—you have 3 carriers; and 2 carriers, plus 1 United States 
cerrier, to the Orient. You have Jananese airlines across the central 
Pacific competing with Northwest and Pan American; so you have 
a picture there of competition that I think is fairly impressive; in 
fact, it is freightening. 

In 1954 the United States originated 69 percent of the traffic across 
the Atlantic: by that I mean that 69 percent of the people who went 
across the Atlantic in 1954 were United States citizens. We carried 
only 57 percent of the total. Back about 4 or 5 years ago we carried 
80 percent of it, a little over 80 percent of it. after the war, and now 
we are down to 57 percent of it. The frightening thing is that 69 
percent of all of that traffic across the Atlantic in 1954 were United 
States citizens. 

Mr. Roprno. What has that been due to? 

Mr. Gewrtrtz. To some extent it has been due to service. One of 
the reasons for subsidy, Mr. Chairman. is the fact that vou have lower 
wage scales over there. They can put more service on at the same price. 
The same glamor has almost killed the United States martime industry. 

Those are the things we worry about. We have it there to Enrone. 
We have it in Latin America, we have it in the Pacific: and it is going 
to get worse before it gets better, because we have just had the inau- 
guration of the German operation. Thev are efficient, effective opera- 
tors. and thev will pull away some of our traffic. 

The Austrians have just been given their commercial air rights; 
thev will get back into the picture. 

The Trish are not flying an airline today: they may be flving one 
shortly, and certainly you will find there will be tremendous traffic 
diversion in that field. 
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Mr. McCutxocu. In addition to what you have said, also, there are 
the important factors of our foreign policy involved in changing the 
percentage of passengers carried by American- and foreign-flag ships; 
are there not ? 

Mr. Gewirtz. Yes, sir. 

Mr. McCutxocu. It is important; is it not? 

Mr. Gewirtz. It is important, very important, and a source of great 
concern to us, and evidences itself in the fact that there certainly 
seems to be a sufficient amount of competition. 

I do not care what you call it, whether it is United States compe- 
tition or not, there are 12 airlines flying airplanes over the Atlantic; 
they are competing with one another, and it certainly gives some 
question to the statement made on the floor of the Senate that any 
United States carrier has any of the aspects of a “chosen instrument” 
or a “favored instrument.” 

You asked the question before about the suggestion that was made 
that there have been no new trunk carriers certificated since 1938. 

I would like to start in 1938, if I may, Mr. Chairman, and show you 
the picture of four of the alleged trunklines in that year. I might 
say that every one of these four in 1938 had less mileage and devel- 
oped fewer operating revenues than the smallest of the local-service 
airlines in 1954. The local-service airlines consist of Mohawk and 
Allegheny, Ozark, Lake Central, North Central—some 13 of them. 

Here is Western Airlines over here. They have a thin route from 
San Diego, Los Angeles, going up to Great Falls. In 1938, even 
though there had been a tremendous increase in population, there 
was not an awful lot here. 

Continental, from Denver down to El Paso, very few cities in be- 
tween, and in the cities fewer people: Braniff Airlines with a route 
from Amarillo on down to Brownsville, then up to Chicago from 
Galveston and Dallas; National Airlines with two completely un- 
connected southerly segments, one from Jacksonville across the State 
into New Orleans, the other from Daytona Beach to the western side 
of the peninsula, and then into Miami. 

Now, the Board had a problem: What was the Board to do from 
1938 to date? Was it to leave these people in a position where their 
subsidy needs were to become greater or was it to take the so-called 
trunk airlines—and they did not look like trunk airlines to me at that 
time—and leave them as they were without attempting to build them 
up. 

Well, here is what the Board has done, and I would like to show 
you the picture first of the present routes, the 1954 routes of National 
Airlines and Braniff Airlines. They are now trunk airlines. In 
addition to expanding its routes and making it stronger, the Board 
since 1938 has permitted Braniff to acquire Mid-Continuent, which 
was not doing too well, and whose routes were complementary with 
Braniff’s; they built up their system. 

Here is National Airlines. You remember National down here 
With those two little segments? National is now a strongly compet- 
itive carrier with Eastern from New York to Miami; it goes on to 
Habana. But it still continues to serve the little cities on its route 
system. 

Mind you, now, that, despite the fact it has this tremendous traffic 
route from New York and Philadelphia and Washington to Miami, 
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it still serves points like Daytona Beach and Fort Myers and Ocala; 
in fact, 21 of the 30 cities on the National route are loss cities, just 
as many of the cities on the Braniff route, like Waterloo—— 

Mr. Roptno. What did you say? 

Mr. Gewirrz. Twenty-one of the thirty cities on the National route 
are considered by the CAB to be loss points; only 9 of them to be 
points which create any profit or self-sufficiency. 

The other side of the picture is the growth of Continental and 
Western, which have made those two airlines now for the first time 
since 1938, into trunklines. 

Western has a route to Minneapolis from Los Angeles via Salt 
Lake, largely as a result of the fact that the Board permitted it to 
merge with Inland Airlines. Mind you, this is not a merger of 
United and Inland; this is a merger of Western with another little 
airline to create the trunkline which did not exist in 1938, as has been 
implied. In addition, they have this route which is competitive with 
United’s up and down the west coast. 

Here is Continental now which has been expanded as far as Kansas 
City in the East and down into the Texas area by some route expan- 
sions, and also by reason of the fact that it has recently acquired a 
local service carrier, Pioneer. 

Mr. Roprno. Tell me, Mr. Gewirtz, referring to the domestic pas- 
senger trunkline field, has there been any competition from new 
carriers ¢ 

Mr. Gewrrtz. Yes, there has been competition up and down the west 
coast, United by Western; there has been competition from Los 
Angeles into the East via Minneapolis. 

Mr. Roprno. Is Western not a grandfather carrier rather than a 
new carrier ¢ 

Mr. Gewirrz. Yes, sir; Western is a grandfather carrier, but the 
Western I showed you originally was a local, local, local service carrier. 

The contention that has been made before this committee, and the 
contention that seems to be made on the theory that if you say some- 
thing often enough people will believe you, is that you had 16, and 
now you have 13. But we are going to start saying this: You did not 
have 16 trunkline carriers in 1938; you had only 3 or 4. 

What you have today are 13 trunks, 13 local service airlines, who 
are bigger than the trunks in 1938, and 4 all-cargo carriers. Sixteen 
have become 30. They have not become 13. That is just semantics, 
this business of talking about 16 to 13, because there were not 16 trunk- 
lines in the United States in 1938. 

Mr. Materz. How many grandfather carriers were there originally! 

Mr. Gewirrz. Well, before 1938, since you people are interested to 
a very great extent in mergers, before the act was passed, Mr. Maletz, 
there were more airlines in existence than there were at the time of 
the passage of the act because of the lack of regulation; you then had 
your mergers. 

In 1938 you had 16 domestic airlines; in 1954 domestically you have 
better than 30, and they are the ones that are sharing in the present 
market. 

Mr. Chairman and Mr. McCulloch, they are the ones that, as I will 
show you shortly, are going to share in the future market because 
the market that, in a sense, is almost saturated is the long-haul market 
—not this little stuff in here. That is what they talk abont. when 
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they talk about this alleged concentration; but that is not where the 
future traffic in air transportation in this country lies. The future in 
air transportation is to get you from New Jersey to Washington with- 
out the nuisance of going back and forth into town from airports and 
to get you there at less cost. It is the problem of getting the little 
fellow down in the southern cities to some of the points to which he 
now drives when you develop the right kind of airplane. 

I am going to show you some figures later about this common carrier 
market and what we have of it in terms of all! this nonsense about con- 
centration, and I think it is going to surprise you. 

Mr. Materz. Let me ask you this question: 

Have there been any new carriers in addition to the grandfather 
carries certificated for entry into the passenger trunkline field ¢ 

Mr. Gewtrrz. Well, I know you are supposed to be asking the ques- 
tions, Mr. Maletz, but you have a couple of things there that I do not 
understand. What do you mean by trunklines? 

Mr. Maerz. I will take your definition. 

Mr. Gewirrz. What I mean by trunkline, as I have been trying 
to explain is a carrier with a respectable route. National did not 
have a respectable route in 1938; so, therefore, I say, yes, National has 
been given entry into the long-haul markets. 

Mr. Maerz. National was a grandfather carrier. I am talking 
about new carriers, carriers that were not grandfather carriers, that 
were certificated for entry into the passenger trunkline field since 1938. 

Mr. Gewirtz. No, but again we get off on a question of phraseology. 
National was a grandfather carrier; it was not a grandfather trunk- 
line carrier. Now, I can a@ fortiori in either direction. I can say, 
therefore, you have a carrier that may have been a grandfather carrier 
but it was not a trunkline carrier, so the answer is, no, there have been 
no new grandfather carriers. 

But the answer is, yes, there have been grandfather carriers who 
did not have a route that you would call respectable, who are now 
trunkline carriers. So the answer is, yes, there are new trunkline 
carriers. 

Mr. McCutxocn. Mr. Chairman, I would like to ask this question: 

Is there any competition pricewise in your grandfather carriers in 
the passenger field, or are all passenger fares between certain points 
identical between all certificated carriers ? 

Mr. Gewrrtz. The competition between particular points is not 
pricewise. 

Mr. McCuttocu. There would be no competition pricewise, then, 
if carriers doubled in a given area; is that right ? 

Mr. Gewirrz. In my opinion, there would not. The carrier that 
charged the lowest rate on a certificated operation would create the 
level, and I might add that in that instance, given the same respon- 
sibilities of route and adequate service, we would not have the irregular 
problem we have today. Because if American Airlines or TWA or 
United could compete on the terms that some of these irregulars are 
asking for, between the 5 to 8 biggest cities in the country, they would 
run them off the map so fast they would not know what hit them. 
There present operation, the irregular, is your element of unfair 
competition. 

Mr. Roprno. Will you proceed, Mr. Gewirtz. 
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Mr. Gewtrrz. One of the problems in the development of a trans- 
portation pattern, and one of the reasons why you have regulation 
is that traditionally most of your passengers in the United States 
travel only between certain points. 

In 1954, despite the fact that service was provided to 543 airports, 
55 out of every hundred passengers who used air transportation came 
from only 15 of those 543 airports; 55 out of every 100 who used air 
transportation came from 15 of the better than 500 airports we served. 
Some 528 airports accounted for the remaining 45 percent. You can 
go to any State in the country and you would find that, despite the 
number of cities served by a number of airlines, no less than 70 percent, 
and in many instances 90 percent of the traffic, air traffic, in that State 
originated at about 1 airport. 

Now, that creates a problem. It creates a problem of regulation. 
It creates a problem of protectionism, because if you did not in a sense 
restrict the entry, the competitive entry, to these 15 points, you would 
find that you would have no service to the 525 points. So, you see 
every big airline has its headaches as well as its advantages. 

The CAB, in testifying last year before the Senate Interstate and 
Foreign Commerce Committee, was asked how many loss or marginal 
points the big airlines had on their routes. The CAB submitted data. 
American Airlines has 61 points on its route system; the CAB said 
23 were loss points or marginal points. With Delta—Chicago & 
Southern, 28 of the 48 were marginal or loss points; 40 of Eastern’s 
81 points were marginal or loss points; National, as I indicated before, 
had 21 of 30 marginal or loss points; TWA had 18 out of 51; and 
United had 35 out of 61 as marginal or loss points. 

That means that the bulk of the business that is done by these car- 
riers, the bulk of the business which supports the operations to the 
smaller cities in the country, results from the fact that these larger 
carriers can provide that service because they are getting revenues to 
support that service, to the points that cannot support themselves, 
from the few principal traffic-producing points. 

Mr. McCuttocn. Are those loss points decreasing rapidly in accord- 
ance with the population growth and in accordance with the increased 
airmindedness of the people ? 

Mr. Gewrrtz. I think they will decrease ultimately, sir. 

In addition to the items that you have mentioned, there is the in- 
creasing efficiency of the air powerplant, the airplane and a number 
of other things, but they will not decrease, at least within a particular 
period of time. I do not know the exact answer to your question; but 
they are decreasing. 

Mr. McCutxocu. The rates, of course, will have a material bearing 
on the decrease, too, I presume ? 

Mr. Gewtrtz. Rates should have some impact on it. A good many 
of those points, even the loss points, Mr. McCulloch, receive coach 
service today. In fact, those loss points receive coach service not from 
these irregular airlines you have heard about, but from the certifi- 
cated airlines, who have decided to put coach service in there despite 
the fact they do not really have to. 

Now, we are not only competing with ourselves in the air-trans- 
portation field, we are also competing with other common carriers. 
One of the greatest competitive factors in our industry is going to 
become even more competitive, and that is the private automobile with 
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the completion of this multibillion dollar highway program. Now, 
this first chart that I am going to show you is a chart of the common- 
carrier market. 

Mr. Roprno. You are not opposed to the multibillion-dollar pro- 
gram for highway improvement ‘ 

Mr. Gewirrz. No, sir; I am not opposed to anything that I do not 

have to get involved in, at least today. I would be happy to talk to 
you about it off the record some day. 
” Here is the common carrier market since 1946 and into 1954. Now, 
this surprises a lot of people. In 1946 this common-carrier market 
amounted to 90 billion revenue passenger miles. This shows what 
the airlines had; here is the motorbus total and this is the railroads, 
broken down by rail coach and rail first class. 

This market has been steadily declining except for the fact that 
with Korea, about over here, you had a little upturn, but it has been 
coming down since, and the estimates we have for 1955 is that it will 
either be at the same total, or possibly go up or down a little bit. 

Mr. Roptno. Mr. Gewirtz, right there, is it true that the industry 
revenue has grown many fold since 1938 ? 

Mr. Gewirtz. Yes, it probably is. I have some figures on operating 
incomes as contrasted with increases in traffic. Industry total reve- 
nues have grown. We have been providing probably the greatest per- 
centage increase in service for nothing that anybody in the history of 
manufacturing or industrial production has ever provided, and I pro- 
pose to spend a little bit of time on that in just a minute. 

But we have increased our participation in that common-carrier 
market from 6.5 percent in 1946 to 28.9 percent in 1954; we have done 
pretty well. We hope to do better. I think that probably in 1955. 
it will show us up to 30 percent. 

Now, where is this market? What mileage segments does it fall 
into? This chart tells the story of the prospective problem in air 
transportation, and where the traffic will be, and it gives, I believe, 
some validity, some very good validity, to my contention that the 
future air traffic passenger market will be even more vigorously com- 
peted for by 27 domestic carriers rather than by the 13 that you keep 
hearing about. 

Here is the market. These are the figures for 1953. Here is the 
air-traftic market over a thousand miles. In 1953 the airlines of the 
United States had 71 percent of that. The figure in 1954 will be 
about 74 percent. Here is the market over 500 miles to a thousand; 
we had only 35.5 percent of that and only 26.4 percent of the total 
common carrier market between 250 and 500, and so on down the line. 

Where are most of these people who are busy traveling around in 
common carriers? Most of a are down here from zero to a hundred 
miles, and we have penetrated that market, all of the airlines to the 
extent of 0.1 percent. And it is going to be a long summer day before 
we penetrate that to any great extent. 

So this is what we are talking about—in terms of future air mar- 
ket. When you talk about the hundred to 250-mile segment, which is 
the second most substantial market, you are talking about the little air 
carriers. They have got more of the market to play with. Given 
the right equipment they will penetrate it. 

You have heard a lot of propaganda, and I use the term advisedly, 
by the so-called irregular carrier. What are they talking about? 
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They are talking about the 1,500-mile market—not the 100-250 mile 
market—the gravy market, and the 1,500-mile market is the market 
where your haul is longer and, therefore, proportionately your costs 
are down, and that is where you make the most money. 

Now, I would like to shift to a discussion of some of the arguments 
that were made by some of the people here on why our industry, at 
least why they allege our industry, is a concentrate. 

I notice that Thorstein Veblen and Senator Douglas seem to agree 
that there are so-called results from imperfect or monopolistic com- 
petition. I judge from Senator Douglas’ testimony that he was re- 
ferring to some of the regulated industries. 

So I will put the hat on my head and talk from there. Senator 
Douglas said before this committee that imperfect or monopolistic 
competition results “in higher profits, lessened output, ard lessened 
employment.” 

What you have when you have a situation of concentration is you 
have reduced efforts to sell, little inventiveness, little ingenuity ; your 
markets are not expanded, your price is up; you have mergers and 
consolidations; and most important of all, you have excessive profits. 

What. have we in our industry? Well, we have some pretty violent 
competition. I would just like to bring you down to a board hearing 
some day to hear and see how some of these airline presidents talk 
about one another, 

We had advertising figures last year which showed 6 of the so-called 
monopolistic airlines were among the top 100 in newspaper advertising 
in the United States. 

We have better service today than we had in 1938. The aircraft 
are faster: air navigation is better; air traffic control is better; the 
airborne radar is being developed; all of this as a result not of the 
concentration in the industry, because if there were concentration, 
we would not show this progress. 

These are not the hallmarks of concentration and, most important of 
all, the cost to the consumer has either gone down or remained fairly 
stable despite the general economic picture since 1938. Now, this 
chart takes us from 1938 to 1954. We have the time scale at the 
bottom, and the volume scale at the top. Your basic index for fares, 
consumer prices, airline wages for 1938 is 100. Everybody starts at 
the same starting line. Here is where our fares were in 1938—a hun- 
dred there; and 103.5 in 1955. 

Here is the consumer price index; this is a consumer price index 
and not a hard goods index. There has been an increase of 92 per- 
cent in it; that is the stuff we are buying and paying for. It does 
not show the increase in price of our hard goods like airplanes. You 
could buy a DC-3 for about $115,000. Right now we are paying 
better than $2 million for our DC-7’s; and we are going to pay close 
to three and four and maybe five million for some of the jets, and 
some of the advanced turboprops. 

Here is what we are paying labor in the airlines industry in 1954 
as compared to 1938, an increase of about 130 percent. 

But despite these facts, despite the increased cost of the hard goods, 
our fares are at 103.5, and wl Mave maintained a better price line than 
the rails or the buses. The railroads, since 1938, have had their ups 
and downs This scale is a little exaggerated because the vertical 
scale is a little bigger, but rail fares in 1954 are up at about 35 percent 
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creater than they were in 1938; and let me tell you they are not giv- 
ing a better product in 1954 than we are, compared to the 1938 product. 

The buses are up about 36 percent above their 1938 price, and we are 
down here at 3.5 percent over that, giving you faster airplanes, more 
services, and some of the other items. 

Mr. Roptno. Mr. Gewirtz, would you say it is true since 1936 the 
Big Four have been getting a bigger proportion of the market ¢ 

Mr. Gewirtz. Bigger proportion of the total market ? 

Mr. Roprno. Yes. 

Mr. Gewirtz. Well, they are probably getting a bigger proportion 
of the total market, Mr. Chairman, but there is more competition. 
That is another thing, you see—this business of throwing everybody 
into a pot and saying that X number of carriers are getting a bigger 
proporiion of the market. Those X number of carriers are more 
competitive with one another than they were in 1938. 

Mr. Maretrz. What percentage of the total passenger miles, reve- 
nue passenger miles, did the Big Four have in 1946, if you know, Mr. 
Gewirtz? 

Mr. Gewirtz. I do not know that offhand. 

Mr. Maerz. If you would supply that for the record together with 
the percentage in 1954—— 

Mr. Gewrrtz. Right. 

(See table VI on p. 2584.) 

Mr. Matetz. Let me ask you this further question: Are not those 
trends to which you referred with regard to passenger rates normal 
in the airline industry in view of the phenomenal growth of the airline 
industry ¢ 

Mr. Gewirtz. I do not know. There are other industries which 
have grown at least as dynamically as we have, and it took quite a 
while for their prices to come down. 

We started back in 1938, I will grant you that, with very little of 
the common-carrier market, and it is certainly true as volume increases 
your price should come down, subject to the fact that you are provid- 
ing the feliow with the same product. 

You are getting a 1946 television set cheaper in 1954, but it is a 
1946 television set. 

We are giving the consumer a 1954 airline at a 1938 price. He is 
getting more for his money. 

Mr. McCuttocn. What were the profits back there in 1948 for the 
four major carriers ? 

Mr. Gewrrrz. I have not broken that down. I would be happy to 
supply that for the record. (See table VII.) I have some figures 
coming up to show that if there are any excess profits in this industry, 
they are being very well concealed. I would like to get to that now. 

I would like to show the chart of the increase in our business. 
This is a picture—incidentally, all of these charts now are of the 
domestic trunklines. They are the most profitable segment in our 
industry and, therefore, we have used these particularly in the instance 
of so-called excessive profits to show the extent to which there are 
not any. 

This next chart shows the picture of the increase in traffic since 
7 We have had this phenomenal increase; it is really unbeliey- 
adie, 
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I would like to show you how that is reflected in dollars and cents 
in a minute, because right after the war, you know, everybody was 
just wanting to get on an airplane, and there were not enough planes, 

here was not just enough equipment available, and the CAB, in a 
sense, as it later admitted in a report in 1948, overexpanded competi- 
tion. But you had a leveling out here, and then it started to go up, 
and it really went up at Korea and, surprisingly enough, it has not 
come down since then. 

Now, note here that there has been about, if you take these four 
uarters here in 1951 and add them together, and compare them to the 
our quarters of 1954, there has been about a 60-percent increase in 

the usefulness of the airlines in the service provided in 1954 com- 
pared to 1951. 

If you take particular quarters in 1950, you had 2 billion revenue 
passenger miles in this quarter. In 1954 you have over 4 billion 
revenue passenger miles, in the comparable quarter, an increase of 
about 100 percent. 

Now, with that kind of increase we ought to be rolling in money. 
Let us look at our net operating income for the same period of time 
to see exactly how much money we have been able to keep out of these 
enormous increases in usefulness and service. 

As I told you, back in 1946 and 1947 you had that stable line in 
terms of revenue passenger miles. This adjusted net operating in- 
come—this is the quarterly picture—shows the peaks and valleys that 
Wwe experience in our business. 

We were in the red, we did not get out of the red until really the 
third quarter of 1948, and did not stay out of it until 1949, and then 
we went up. 

I showed you the picture before of the 60-percent increase in traffic 
1951 compared to 1954. Well, in that year, 1951, our net operating 
income was greater, with 60 percent less business, than it is in 1954 
with 60 percent more business. 

Now, there is the story of the excess profits that you have heard 
about. 

Mr. Maerz. Do you have any information, Mr. Gewirtz, on what 
the airline profits have been on a net worth basis? 

Mr. Gewrrrz. I have some figures on our rate of return. 

Mr. Materz. Would you provide that for the record or do you have 
it with you now? 

Mr. Gewtrtz. Yes. Of course, there are more theories of measures 
of profits, Mr. Maletz, than there are economists making them. 

I will give you three percentage return figures. First of all, whether 
you ought to treat us the way you treat the railroads or treat us the 
way you treat the motorbuses is a question that I could debate for 
hours. 

On the “used and useful” approach, the rate of return for the domes- 
tic trunklines alone in 1954 was 5.9 percent. 

On the “net operating profit as of a percent of transport invest- 
ment,” which is a position that the CAB takes, our rate of return was 
approximately 7 percent. 

n the net worth theory, which we think is just about as bad as 
you con get, it was 11.9 percent, but I do not know how net worth can 
ibe applied to this industry. 
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Mr. Matetz. Why not, Mr. Gewirtz? Why cannot the net worth 
basis be applied to the airlines industry ¢ 

Mr. Gewirtz. Well, it depends on what you are trying to give in 
terms of return to a particular industry that is as dynamic as ours. 

Actually, even the “used and useful” theory which finds us at 5 per- 
cent does not make any sense, for the simple reason that, unlike the 
railroad industry which turns over its capital about every 3 years, we 
turn ours over about one and a half times a year, which is closer to 
the bus situation, who are not governed by a rate of return doctrine. 

In addition to that, the figures that I am going to show you suggest 
that none of these rate-of-return theories are valid because the fact 
is that there have been no respectable profits. 

We have paid nothing to our stockholders for a dynamic growing 
industry. We have been eating ourselves out of house and home for 
equipment, and we have not had enough money to pay for our equip- 
ment out of depreciation and retained earnings. The only way we 
have been able to get money for that is to borrow at high interest rates 
or to float securities at high discount rates. 

Let me shift now to some of the problems we have for the future, 
which tie in with just some of the things you have talked about. Then 
I am finished. 

One of the things that worries us about this rate of return is the 
fact that we have not had much money to play with in the past. 

Mr. Roprno. I might add, incidentally, is it not peculiar that so 
many are trying to get into this industry even with the profits that 
you have indicated ? 

Mr. Gewirtz. The question is, Mr. Chairman, how are they trying 
to get in? 

Mr. Roprno. It is not as bad 

Mr. Gewirtz. What do they want? Do they want 30 points, of 
which 21 are loss points, or do they just want the 9 points? I would 
like to get in on that basis myself. 

Mr. Roptno. Do you believe, though, being a regulated industry 
that they, too, would have to undertake and assume some of these loss 
points if they were going to compete ? 

Mr. Gewrrtz. They have not asked for them. 

Mr. Roprno. I would imagine if they were as anxious to get in as 
they seem to be, they would want to meet all of the requirements and 
have the responsibilities. 

Mr. Gewrrtz. They have had an opportunity to ask for these loss 
points. I challenge the committee to find any applications on file that 
are now pending in which they would find any loss points on the 
routes applied for by these fellows. 

Their doctrine of freedom of entry, Mr. Chairman, is a catchword, 
not a concept. I mean, it is a request for privilege, not freedom of 
entry. They do not want the right of equality of opportunity, they 
want the right of privilege. They want more than the fellows that 
are now in the business have. 

Mr. McCuttocu. How difficult would it be even if it were possible 
for a certificated carrier to drop loss points? 

Mr. Gewirtz. They have to go before the Board, have a hearing, 
and they may not suspend without approval. They may not abandon 
without hearing and then approval. So that if the people of Dubuque, 
lowa, object to the fact that a trunkline going through their city 
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wants to abandon service, they can bring an awful lot of pressure to 
bear on the CAB not to permit that abandonment. 

Mr. Maerz. Mr. Gewirtz, you said the rate of return on net worth 
is 11.9 percent, as I recall. Are you referring to any specific year? 

Mr. Gewirrz. 1954. 

Mr. Maerz. Do you have the rate of return on net worth for 1953 % 

Mr. Gewrrtz. No, I do not. 

Mr. Maerz. I wonder whether you could supply that information 
also ? 

Mr. Gewrtrtz. Yes, I would like to supply a memorandum on this 
subject, if it is all right with you. 

(Mr. Gewirtz supplied the figure of 12.2 percent.) 

Mr. Materz. Please do. 

Mr. Gewrrtz. I said that some of these pictures make us worry for 
the present because we are in our boom period, and nobody is getting 
rich. They particularly make us worry for the future. Over the next 
10 years we anticipate that our industry will have capital expenditures 
of in excess of $1,750 million. Probably we will be closer to 30 to 50 
percent greater than that. 

We are going to use that money for five reequipment programs. 
We are getting a turboprop fleet. Just yesterday Capital Airlines’ 
Viscount was flown into the Washington National Airport. About 
a week ago American Air Lines announced the purchase of $65 mil- 
lion worth of turboprops. 

The second thing is long-range jet transatlantic or transoceanic 
planes; we have to develop a helicopter to get some of that traflic 
down there in the 100 to 200 miles segment; we have to develop or 
get a good cargo plane; and along with that are the electronic aids, 
the ground facilities that are part and parcel of an expanding program. 

Mr. McCutiocn. Let me ask you this question: What has been 
the experience as to the life of this equipment about which you are 
talking—the planes? 

Mr. Gewirtz. We have been writing them off generally in a 5-year 
period. Some of them have lasted longer than a 5-year period, but 
when they last longer and they are fully depreciated, they do not help 
our earnings any. 

Mr. McCutiocu. You have not then been able to have any benefit or 
advantages from rapid tax amortization or 

Mr. Gewirtz. I think they have been illusory, Mr. MeCulloch. 

Mr. McCvutiocu. What did you say ¢ 

Mr. Gewirrz. I think they have been illusory or possibly only tem- 
porary ones. 

You see, one of the things which evidences itself from the compe- 
tition in this industry is just that. As soon as American Air Lines 
picks up some turboprops, Trans-World Airlines will, United Air 
Lines will, Eastern will, National will, and you get that cycle of 
shoving out your old equipment—maybe in some respects it is be- 
fore you have to—in order to keep even on a competitive basis; and 
actually that is an element, I think, of competition which in many 
respects is far greater than price competition. 

Now, the big problem in terms of these future programs of this 
industry is where we are going to get-the money from. The industry 
has now reached the point where no one man can finance any particu- 
lar airline. We have to look to the institutional investor, who has 
some fairly stringent requirements either by law or by investment 
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committees, for our funds. What do investment people think of the 
industry ¢ 

Well, I have a May 1955 Industry Survey of Merrill Lynch, Pierce, 
Fenner & Beane. 

In that study they categorize no airline securities as investment 
type, none as liberal income, only 2 as good quality, and 9, including 
some re good airlines, as spec ulative. 

They s 

The outlook for the air transportation industry is less beclouded, looking 
ahead to the summer months, than for a good many years past, but despite 
this fact, most airline securities must still be regarded as inherently specula- 
tive holdings. The reason for this lies largely with (1) the high leverage 
factor inherent in airline operations as reflected by the fact that relatively 
small slips in the load factor bring about wide variations in the profitability 
of operations; (2) the speed of technological developments which makes for 
relatively quick obsolescence of equipment and requires substantial capital 
investments at relatively short intervals. 

Mr. Roprno. Pardon me, Mr. Gewirtz, how much longer do you 
wish to take ? 

Mr. Gewirrz. I would say about 10 minutes. 

Mr. Roprno. All right. 

Mr. Gewirrz. I will whip through some of these charts pretty 
quickly. 

I would like to show you why the investment fraternity has some 
grave reservations about the industry, and why that gives us grave 
doubts as to whether we are going to be able to get the money for the 
expansions that we have planned. 

Now, the load factor is, in a sense, the most significant thing that 
happens to an airline. It is the percentage of seats available that 
are occupied by paying passengers. We have broken this down be- 
tween coach and first class. 

The first-class load factor has its peaks, but it seems to even out a 
little more or a little less seasonally than the coach because your coach 
passenger, by and large, is your vacation pleasure apnengs Here 
you are down in the winter months with a very low load factor; you 
go up in the summer; you come down the next winter, as you get 
more equipment, to an even lower load factor. What do you do with 
the airplanes? Every time you fly one of these airplanes it costs a 
lot of money. What do you do with them when you are only flying 
them 60 percent full? Now, that is an element of the instability of 
this industry that people look at. 

That is the domestic picture of just the domestic trunklines. We 
lived in 1954 with a load factor that was about 64 percent, including 
first class and coach, and we are getting to the point, with all our 
equipment, where only 60 percent of our seats are filled. 

The things that you Congressmen see are the weekend traffic pas- 
sengers, and the weekend traflic may be overcrowded, but during the 
week you can get a seat without any difficulty, particularly when you 
consider that these are seasonal during the week. 

Mr. Ropino. Did you say during the weekends? 

Mr. Gewirrz. I said it is the weekends that you may have to suffer 
the inconveniences of some of those problems of traffic. But when you 
see that this thing spells out to 60 percent in first class in a particular 
quarter, and close to 60 percent in coach, where there is supposed to be 
a great deal of traffic, there are an awful lot of those airplanes that 
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are flying and providing the adequate service the Board forces them 
to provide—that are flying away from their particular cities empty. 

The international picture is just as bad, and in view of the shortage 
of time I am not going to show it to you. But the thing I would like 
to point out is there = been a tremendous increase in the interna- 
tional carriage of passengers. This is where it was in 1951. Then 
they put coach in later on and diverted a good deal of that first-class 
market, so that even though they are all the way up in 1953 over 1951, 
a good deal of that is coach diverted from first class. That is an- 
other evidence of instability, and one of the things that the invest- 
ment people worry about; and so do we. 

The problem of where we are getting our money from is best illus- 
trated by what has happened over the last 8 years. Since 1946 we 
have spent over $800 million, $880 million, approximately, on flight 
equipment and on other operating equipment. 

This chart shows our depreciation expense per year, the darker 
color is the cumulative, and this shows capital expenditures per year; 
the dark brown is the cumulative, the light brown is the additional 
capital expenditure in that year. Without going into it in any great 
detail, in 1954 we find ourselves $269 million short. We spent $269 
million more for new equipment than we were able to keep in our 
depreciation reserves. 

Now, nobody expects that you will be able to depreciate a DC-3 and 
buy a DC-7, but the fact of the matter is that you have got to get 
close. If you subtract from the $269 million figure the earnings that 
we were able to retain over this same period, you would get about 
$100 million short of capital expenditure. If you added to that the 40 

yercent which investment people say should be paid out of net earn- 
ings in a dynamic industry like this to stockholders, you would get 
better than $100 million. Our stockholders for the domestic trunk- 
lines alone in 1954, received only 29 percent of net earnings in 
dividends. 

That is why our stock is considered speculative, and not good in- 
come stock by people like Merrill Lynch, Pierce, Fenner & Beane. 

Now, that is the picture of the so-called excessive profits in this 
industry. That is the picture you have been told about, the picture of 
concentration that has been alleged, the picture of monopoly that 
has been alleged. 

The fact of the matter is, Mr. Chairman, that this is a regulated in- 
dustry. It is not an industry that, by law, is supposed to do business 
in the free market place of the country. It is not a supermarket 
operation. 

There are disadvantages as well as benefits from being enfranchised. 
I told you about those when I told you about the loss points. 

There is no monopoly in this industry. There is competition for 
most of the heavy traffic, and for lots of the light, loss traffic. 

There is no concentration because we have none of the hallmarks 
of concentration. Service has been better; we have provided a better 
product at the same or a lower price. There certainly have been no 
excess profits, and those excess profits have been well concealed, if 
they exist. 

_ Today there are more carriers than there were in 1938. The air- 
lines were called upon in 1938 to provide a service for the commerce, 
for the postal service, and the national defense. 
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We think we have done a good job. We think the job has been 
done, that there has been intense competition, in some areas excess 
competition. ; 

But the airlines today are a foundation of our prosperity and secu- 
rity. The problems of the future are great. Let us not be mislead. 
If you open the floodgates to those who cry for freedom of entry, you 
are opening the floodgates for those who want only freedom of entry 
and special privilege over the few selected routes in the country. 

It is like running a bus service in the middle of Newark, only in 
the peak hours of the morning or the peak hours of the evening, and 
providing no service during the rest of the day, and only providing 
that service between the point in downtown Newark and your most 
heavily congested residential areas. 

You could not get adequate service to an entire system. You would 
have adequate service only to the 15 or 25 cities in the United States 
that have the most traffic. 

Thank you very much. I am sorry I have gone on so long. 

Mr. Roprno. Mr. Gewirtz, I have a few questions. Is it true that 
2 number of new carriers have been certificated and that these new 
carriers realize only an insignificant portion of the total industry 
revenues ? 

Mr. Gewrrtz. Well, I am going to submit some figures, I think, 
that will reflect some answers to that question that was raised by 
Mr. Maletz. 

(See tables IV and V on p. 2583.) 

Let me start answering it this way: Again, we get back to the older 
trunklines, the alleged trunklines. I think there has been a greater 
share by the original 13, original 13 grandfathers, in the total business 
in 1954 than there was in 1938. 

I think in addition to that the local-service airlines certainly have a 
smaller share of the total business. But our contention is, in terms 
of the future, and you as legislators think in terms of the future when 
you write legislation, that the prospective penetration of the market 
that has not been penetrated is the market that will be moved into by 
the 13 local-service airlines plus the tremendous market that the 4 
cargo carriers that were certificated in 1950 will share in, too. I think 
there is no question about it. The industry has grown tremendously, 
Mr. Chairman. 

Mr. Roprno. What percent of total industry commercial revenues 
was realized by new carriers ? 

Mr. Gewretz. Pardon? 

‘'r. Roprno. What percent of total industry commercial revenues 
was realized by new carriers ? 

Mr. Gewrrrz. I will submit that figure, if I may, at the same time 
that I submit the other data that you and Mr. Maletz have asked for. 

(See tables IV and V on p. 2583.) 

_Mr. Roprno. Would you not say that the proportion of business car- 
ried is a better index of the amount of competition than the increase in 
the number of carriers? 

Mr. Gewrrtz. No, I would not say that. I think that, first of all, 
we are dealing with a regulated industry. 

The industry has been regulated for some of the reasons that I 
have set out. I think that if you are talking about concentration 
or monopoly, that there has been greater competition in every area 
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that you could think of, and I do not think that you necessarily would 
classify the one that you suggest as a greater index than the other. 

Mr. Roptno. Would you say it was true that local service carriers 
are generally noncompetitive with the grandfather trunk carriers? 

Mr. Gewirtrz. At the present time, generally, they are noncom- 
petitive. But again, I refer you to the figures on the prospective 
market. 

Mr. Roptno. Would you say that the freight carriers were limited 
to the freight field? 

Mr. Gewirrz. Yes, sir, by certificate they are. 

Mr. Roprno. Let me ask whether you feel that the passenger truck- 
line business is not, by far, the most important part of the air trans- 
portation business 4 

Mr. Gewirrz. It is now, but it will not be forever. 

Mr. Roptno. Why do you say that ? 

Mr. Gewirtz. W. ell, if by trunk business you mean long haul busi- 
ness, I would say it is now, but will not be forever. 

I think certainly that if you look at the railroads, if the railroads 
had to subsist on their passenger revenues, we would be hard put to 
find a proper railroad system in the United States. 

The air cargo business has increased tremendously percentagewise. 
Of course, it started at nowhere. There is a tremendous potential 
there. There is a tremendous potential in the local service field which 
is definitely not now long haul, and I refer again to the segmentation 
of where our common carrier traffic is in the United States, which 
shows that only about, oh, 2 or 3 percent of the total common carrier 
market is in your long haul passenger trunkline field as you refer to it, 
sir, in your question. 

Mr. Roprno. On the overall picture, wouldn’t you say that it is true 
that the new carriers have not been authorized to compete effectively 
with the grandfather carriers ? 

Mr. Gewirrz. Well, we get gack into that problem of definition. I 
would say that there have been no trunklines created out of carriers 
who were not grandfather carriers; but that grandfather carriers 
were not all trunkline carriers, so that you have had some new trunk- 
lines. 

Mr. Maerz. I do not believe that your answer is responsive to the 
Congressman’s question. His question was whether or not new car- 
riers have been authorized to compete effectively with grandfather 
carriers. 

Mr. Gewirtz. Well, again, I get back to the basic problem of what 
is the meaning of “compete effectively.” I would say that National 
Airlines, which is now a trunkline, competes very effectively with 
Eastern. I believe that Eastern’s vice president is here, and he would 
attest to that. I believe that Western, which was not a trunkline, com- 
petes effectively with United. 

Mr. Marerz. Both of those carriers were grandfather carriers, and 
the Congressman’ s question relates to new competition with the grand- 
father carriers. 

Mr. Gewirtz. Well, again, I will answer that the way I answered 
the last one, and I do not know whether it is responsive or not, but 
possibly my inadequacy makes it unresponsive. I refuse to be drawn 
into a delineation of the 16 gr andfather carriers as trucklines, and I 
think that to suggest that there is not the effective competition that 
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that question suggests is not a correct premise, to which my answer 
may be nonresponsive. 

Mr. Matetz. Let me ask you this: Do you know of any reason why 
new carriers, as distinguished from grandfather carriers, should be 
excluded from the domestic trunkline passenger field ? 

Mr. Gewirtz. Well, you are asking me to sit as a member of the 
CAB. I can give you a lot of reasons why I think they ought to be 
excluded. I think they ought to be excluded for the simple reason 
that on the routes that the larger trunklines have today, the 13 that 
are constantly referred to as the original 16, that there is probably 
no room on 30 to 60 percent of the points that those trunklines serve 
for more competition. 

We had a problem in 1946 and 1947 that was very much like the 
problem we have today, Mr. Maletz. People stood in standby lines; 
they waited on telephones, and everybody thought this business was 
going through the roof. Well, on the contrary, it went through the 
floor, and it went through the floor largely because of the overexpan- 
sion and the overcompetition that was authorized at that time. 

I am not saying that you are going to get the same situation today, 
but I say we should not be misled by the amount of traffic that is 
flown between your heavily populated points, your heavy traffic cen- 
ters. Remember that each airline that flies those lush, rich routes has 
an awful lot of garbage along with them. 

Mr. Roptno. Mr. Gewirtz, did not the absence of new competition 
lead to industry’s sluggishness in developing the coach fares? 

Mr. Gewrrtz. I do not think so. I think I am a little familiar with 
the origin of the coach problem. I was at the CAB at the time. 

Mr. Roprno. Weren’t the nonscheduled carriers the ones that began 
offering coach ? 

Mr. Gewirtz. They began offering lower rates. 

Mr. Roprno. What year was that? 

Mr. Gewrrrtz. I think it was about late 1945 and early 1946. In 
fact, I am not sure that the rates were lower at the time they started 
their operations. I think in the early days what you had at the end 
of the war was an overexpansion due to the fact that a lot of people 
were moving and there was very little equipment. The airlines were 
unloading their old equipment and getting new equipment and, there- 
fore, you had a lot of irregulars who grew, and started to operate. I 
do not want to get into a discussion as to the legality of it. These ir- 
regulars would wait at LaGuardia or Los Angeles for disappointed 
air passengers and carry them, I think, during the early operation at 
substantially the same rate. 

In 1947—at that time I was with the CA B—there was oral argument 
before the Board as to whether or not to establish certain exemptions 
for new classes of carriers. 

The cargo fellows came in and they got an exemption. The air- 
freight forwarders came in and they got an exemption. At that 
argument in 1947 there is not a single piece of testimony which sup- 
ports the position that anybody in the irregular field was at that time 
supporting a coach operation. The coach fares were put in by 
persons other than the certificated carriers. By the same token, 
certificated carriers like National Airlines in 1948, asked the Board 
for permission to institute night coach fares on its operation. 

Mr. Roprno. Did not some of the officers of the certificated airlines 
testify at that time that coach fares were impractical? 
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Mr. Gerwrrz. They did at that time, and they were right, because 
at that time they were busy moving into Convairs and DC-6’s; they 
were busy depreciating those airplanes; they were busy putting out 
large amounts of money into those airplanes, and they did not think 
they could profitable and economically operate at coach fares with 
them in 1946, 1947, and 1948. 

You had the nonskeds operating DC-3’s that they picked up for 
almost nothing. They had no obligations at that time, and they were 
able to charge little because they had an investment, heavy as ours was, 
which was absolutely negligible, and you could not even find it with a 
microscope. 

Mr. Roprno. Go ahead, Mr. Gerwitz. Are you through with that? 

Mr. Gerwrrz. Yes, sir. 

Mr. Roprno. Has the ATA at any time favored the entry of new car- 
riers into the business, either in Board proceedings or in testimony be- 
fore Congress on legislation liberalizing entry standards? 

Mr. Gerwitz. I would say no, we have not, and I do not propose to 
do it today. The question of freedom of entry is an interesting ques- 
tion, if anybody really believed in unrestricted freedom of entry. If 
you believe in freedom of entry, I say, tear up the act. Let every- 
body start off at the same starting line. Let those certificated air- 
lines who have been trying to get routes for which they have had 
applications in, start flying those routes as others do without waiting 
for the Board to act. If it is freedom of entry that you want me to 
support, I will support a freedom of entry that must, of necessity, 
require the tearing up of any legislation affecting air transportation, 
of any restricted competition or regulated competition. 

We have not supported it because it is a ridiculous concept, Mr. 
Chairman. You cannot have it in this business and provide service 
to 90 percent of the cities that get air service today. They would not 
get it under a doctrine of freedom of entry. 

Mr. Roptno. Has the ATA formally intervened in board proceed- 
ings to oppose freight forwarding? 

Mr. Gewrrtz. That was before my time, but my recollection is that 
the ATA violently opposed the freight forwarding, and violently 
opposed the new-cargo carriers. This suggestion, incidentally, that 
the fostering of the industry monopoly stems from Board domination 
by the certificated carriers, is just a base canard, because we have 
opposed lots of those things, but the Board and the ATA do not always 
see eye to eye and, in fact, are not supposed to. 

Mr. Roprno. Would you say it has been in the public interest to 
certificate all freight carriers? 

Mr. Gewirtz. Well, that is a matter of opinion. I would say this: 
That the testimony was adduced in the All-Cargo case suggested 
cargo tonnages in 1955 which have not materialized that would, in 
terms of available aircraft to carry them, dwarf the total air fleets of 
the entire world. 

I would say there has been development. I would say maybe the 
competition has been good and maybe it has been bad. That is a matter 
that is now being decided by the Board, Mr. Chairman, as to whether 
or not those cargo carriers will have their certificates extended and, of 
necessity, it is a competitive matter we do not get into. 

Mr. Roprno. Mr. Rogers, do you have any questions? 

Mr. Rocers. No questions. 
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Mr. Roptno. Mr. McCulloch, any questions? 

Mr. McCutxocu. No questions. 

Mr. Ropino. Mr. Gewirtz, yours has been a very informative state- 
ment, and we thank you very much for your appearance here. 

Mr. Gerwitz. Thank you, sir. 

(The prepared statement of Mr. Gewirtz follows :) 


STATEMENT OF STANLEY GEWIRTZ, EXECUTIVE ASSISTANT TO THE PRESIDENT, AIR: 
TRANSPORT ASSOCIATION OF AMERICA 


I. INTRODUCTION 


I should like to thank the committee for this opportunity to testify on behalf 
of the Air Transport Association of America. The purpose of these particular 
hearings is indeed praiseworthy—a review of our existing antitrust laws with 
particular emphasis on the recommendations of the Attorney General’s national 
committee to study them in the light of existing economic conditions. 

My name is Stanley Gewirtz, and I am executive assistant to the president 
of the Air Transport Association. It might be well at the outset to explain to 
the committee what the Air Transport Association is and what it does. The 
association is the trade organization for most of the airlines certificated by 
the United States Civil Aeronautics Board for domestic, international, overseas, 
and territorial air transportation. The association represents carriers of all 
sizes—local service and helicopter as well as long-haul trunklines and our many 
international operators. 

Before extending my remarks, I should like to state briefly, for the record, my 
professional background. I have been with the Air Transport Association since 
July of 1953. Prior to that time, I practiced law privately from 1948 in Wash- 
ington and Salt Lake City, Utah. From 1946 to 1948, I was executive assistant 
to James M. Landis, then Chairman of the Civil Aeronautics Board, following 3 
years of service in the Air Transport Command of the United States Air Force. 
Following my graduation from the Harvard Law School in 1940, I served as an 
attorney in the Office of the Under Secretary of War and then as Assistant Gen- 
eral Counsel of the Office of Civilian Defense. In 1952-53, I was a lecturer on 
administrative law at the University of Utah. In the spring of 1952, I acted 
as special counsel to the Preparedness Subcommittee of the Senate Armed Serv- 
ices Committee in the course of its evaluation of our defense procurement and 
emergency mobilization programs, with particular emphasis on the aviation 
industry. 

The association felt it necessary to testify before your committee because, to 
date, you have had presented certain testimony containing broad assertions and 
equally broad contentions alleging that there has been a concentration of air 
traffic in the hands of a few “grandfather” carriers who, as a result, have enjoyed 
“excessive profits.”” These statements have been pretty general and, in our opin- 
ion, wrong. In any event, we thought the committee would be interested in the 
facts. 

We propose to try to set the record straight. This testimony will show briefly 
the reasons for the enactment of the Civil Aeronautics Act of 1938; the nature 
of air transport regulation ; the record of certificated air transportation resultant 
from the actions of the Civil Aeronautics Board since 1938; the contributions of 
certificated air transport to the national defense and the postal service; the 
prevailing extent of intense competition in domestic and international air trans- 
portation; the fact that there is neither concentration nor monopoly in certifi- 
cated air transport today and little prospect that it can be anticipated in the 
future; and the fallacious reasoning behind any doctrine designed to substitute 
unlimited right of entry for the act’s prevailing and proven philosophy of regu- 
lated and restricted competition. 


A. The nature of the business of air transportation 


Before submitting testimony in detail on the record of certificated scheduled 
air transportation, it would be well to look at the general nature of the busi- 
hess. For, as one of the most—if not the most—precisely regulated of all public 
Service industries, scheduled air transport submits to certain restrictions and 
must discharge certain obligations. 

The industry is regulated not only as to basic policy but, as will appear shortly, 
as to the innumerable details of its daily business. And in addition to its general 
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obligation to be of public service, the industry has specific obligations to the com- 
merce, the postal system, and the national defense. 

The regulations and the obligations both exist because Congress, some 17 years 
ago, determined that a scheduled air-transport system must be created to meet 
a public need. The administration of the law governing the development of 
the scheduled air-transport industry was entrusted to a Federal agency. But 
Oongress, itself, has continuously monitored the industry’s development to make 
certain that the general objectives set for it were being served. 

One of the general objectives set was that the industry must be of general 
public usefulness. It is the task of the industry to provide a universal air serv- 
ice—srevice not just for passengers, but for mail and goods; service not just for 
the large cities, but for the country’s smaller communities. In brief, the duty of 
the industry is to develop air transport. 

A second objective was that the industry must be competitive. 

A third objective was that the industry must become strong and self-sustaining, 

How the objective of developing air transport has been served can be told in the 
growth of traffic, the addition of schedules, the introduction of new equipment— 
the prdouction of more and more service at less and less cost to the public. 

How the objective of becoming more competitive has been served is conveyed 
in many ways: In the story of parallel services being established; in the vigor 
of the competition as reflected, to some extent, in the lusty promotional cam- 
paigns and the large volume of advertising sponsored by the industry. 

The drive for self-sufficiency is reflected in the fact that subsidy is a smaller 
and smaller proportion of industry revenues and, in recent years, has annually 
required a smaller appropriation, despite greatly increased service. 

Two additional general observations may be made before going into detail. 
One is that, in addition to actually being the world’s most competitive air-trans- 
port system, if not the world’s only competitive system, the American-flag airlines 
compete with the great foreign-flag systems. It is worth noting that this coun- 
petition is no longer restricted to the international routes. Under established 
Government policies, foreign-fiag airlines are given traffic rights which compete, 
directly and indirectly, with our domestic airlines, And, through special pro- 
cedures, the foreign-flag airlines may receive hearings and decisions far more 
rapidly than is possible for our own airlines. 

The second general observation is that, authough this country’s scheduled air 
transport has, as the figures show, discharged its obligation to be of service to 
the commerce, the postal system, and the national defense, it has not yet 
altogether fulfilled the promise it has held out for its investors. The measure 
of the industry’s increased usefulness is to be found in gross traffic figures, in gross 
revenues. But the measure of its strength for the future is found partly in its net 
income. And the increase in net income has not been commensurate with the 
increase in grosses. 


Il. THE BACKGROUND AND PHILOSOPHY OF THE CIVIL AERONAUTICS ACT OF 1938 


At the outset, it should be made perfectly clear that he Civil Aeronautics Act 
of 1938 was a carefully considered statute which was designed to create a system 
of regulated competition for commercial aviation. At the time of the passage 
of the act, its sponsor in the House, the distinguished Clarence F. Lea, pointed 
out that the act was necessary because “the industry has reached the point where 
unbridled and unregulated competition is a public menace * * *.” It was not 
surprising that the will of Congress changed the nature of the unrestricted com- 
petition previously inherent in air transportation and statutorily prohibited it 
for the future. Prior to and since the act of 1938, other public service enterprises 
had or have been placed under public regulation, which meant that they were 
removed wholly or in part from the workings of a free enterprise system and 
from the play of unrestricted competition. This was not applicable only to 
those publie utilities which we know as natural monopolies. This same type of 
economic control was applied to radio and television and, in the transportation 
field, to our railroads, our truckers, our bus companies, and our pipelines as well 
as our airlines. 

The purpose of this approach resulted from the understandable conviction that, 
in many circumstances, unchecked and unrestrained competition was harmful 
to the community. Certainly, the history of air transportation before 1938 gave 
further validity to this contention. 

When Congress passed the Civil Aeronautics Act, the financial situation of 
the air carriers had become so chaotic as to shake the faith of the investing 
public. in their financial stability and to prevent the flow of funds into the 
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industry. Fifty percent of the $120 million of private capital that had been 
invested in the air-transport system before 1938 had already been lost. Congress 
was aware of the history of “boom and bust’ which had made the railroad 
industry a chronically siek industry. In 1938, when the. Civil Aeronautics 
Act was passed, one-third of all railway mileage was in the hands of receivers or 
trustees. 

The Civil Aeronautics Act was enacted to provide unified regulation of the air 
transportation industry in accordance with a comprehensive and long-range 
program based on sound economic principles. Congress intended to prevent 
uneconomie and destructive competition and wasteful duplication of services. 

The Senate committee which reported the bill which eventually became the 
Civil Aeronautics Act put the matter succinctly: 

“Competition among air carriers is being carried to an extreme, which tends 
to jeopardize the financial status of the air carriers and to jeopardize and render 
unsafe a transportation service appropriate to the needs of commerce and required 
in the public interest, in the interests of the postal service, and of the national 
defense.” 

Accordingly, any evaluation of commercial aviation today and of the Civil 
Aeronauties Act of 1938 must be against a background of the purposes of the 
act and the recognition that the act enunciated a doctrine of restricted compe- 
tition. Whether that act has been successful, whether there is any validity to 
the contentions recently made by a handful for limitless freedom of entry, and 
whether the nature of the service suggested by new entrants and applicants would 
serve the public interest must be considered in the light of the act’s philosophy. 

We have briefly explored the basic thesis underlying the Civil Aeronautics 
Act of 1938. It would be worth while now to understand that air transportation 
is probably the most precisely regulated of all public-service industries. I 
might note here that I don’t propose to initiate an elaborate discussion of whether 
air transportation is a public utility in the sense that gas and electricity and 
telephone communications are public utilities. Yet the Civil Aeronautics Board 
itself has testified that the “statutory provisions of [the Civil Aeronautics Act 
of 1938], the legislative history, and decisions under the act plainly establish 
that air carriers are to be regulated as ‘public utilities’ as that term is generally 
understood.” 

It should be sufficient to point out that the nature of existing legislation 
imposes upon airlines which are certificated a substantial quantum of regulatory 
responsibility. As will be pointed out, the powers of the Board over air carriers, 
all of whom are by definition “common carriers,” are, as the CAB itself stated, 
“consistent with and similar to those normally applicable to regulated public 
utilities.” 

In order to enter air transportation, you must be certificated by the Board. 
In order to receive a certificate, you must show not only that your service is in 
the public convenience and necessity but that you are fit, willing, and able to 
perform it. A certificate, when issued, specifies the cities you may serve and 
the extent to which you can vary from the stringent requirements set out in that 
certificate. 

Once an applicant has been certificated, he may not suspend service without 
Board approval nor abandon any service without permission granted by the 
Board after hearing and argument. However, the Board, after a hearing which 
it, itself, may initiate, may alter, amend, modify, or suspend a certificate. 

Airline prices are regulated. Individual and joint rates must be reasonable 
and nondiscriminatory. All rates, classifications, and rules must be published 
and uniformly observed. Tariffs believed to be unlawful can be suspended. 

Adequate service must be provided. A carrier cannot discriminate among per- 
sons, cities, or types of traffic. 

A carrier certificated to carry the mail, although paid for it only on a com- 
pensatory basis, must carry that mail with a priority over all other traffice— 
(despite the fact that mail travels more cheaply than people. If the Post Office 
Department prescribes additional mail schedules, a carrier must adhere to such 
prescriptions. 

There is no phase of an air carrier’s operations which is not regulated. Con- 
solidations, mergers, acquisitions of control, purchases, leases, and contracts to 
operate the properties of other carriers or other persons are subject to approval, 
all of this after Board hearing and all of it subject to the caveat that approval 
Will not create a monopoly in restraint of competition or to the jeopardy of other 
carriers. Interlocking directorates are subject to approval. Every pooling 
irrangement, even if it involves the joint use of a loading ramp or a gate posi- 
Hon, is subject to Board approval. 
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Accounts and records must be kept on CAB-prescribed forms. Periodic and 
special reports must be filed. The records of every airline are subject to regular 
CAB inspection and audit. 

An air carrier is subject to the labor provisions of the Railway Labor Act. 

Above all, an air carrier is subject to CAB investigation into the management of 
its business, its practices, its methods of competition, and anything else at the 
will of the regulatory agency. 

I have cited the foregoing requirements briefly to illustrate the nature of the 
business in which we are engaged. It is important that we appreciate that, to 
a very great extent, the advantages granted by certification in the public interest 
are balanced by the obligations of enfranchisement. 


III. THE RECORD OF CERTIFICATED ATR TRANSPORT SINCE THE PASSAGE OF THE 
ACT OF 1938 


The Civil Aeronautics Act, like others before it and since it, created a biparti- 
san regulatory agency, whose members are appointed by the President with the 
advice and consent of the Senate. It has the unquestioned responsibility to make 
decisions in the public interest and the public convenience and necessity. 

A logical question is the extent to which, since 1938, the doctrine of regulated 
competition has produced, under CAB guidance, a sound air-transport system, 
with particular reference to its competitive flavor and the absence of monopoly. 
I would like to cite the record of certificated air transport, one shared mutually 
by the Civil Aeronautics Board and the regulated airlines. 

Let us not forget that it has only been some 17 years since the passage of the 
Civil Aeronautics Act. It has not been a 17-year period of undisturbed expan- 
sion. The development of air transportation, airlinewise and aircraftwise, has 
been handicapped by World War II and, more recently, by the hot and cold war 
of 1951-55. So it really isn’t fair to say that this progress in commercial certifi- 
cated air transportation should be measured against a yardstick of a full or con- 
tinuing 17-year period. 

In 1938 the Board was handed a route structure which it started to work on 
between 1938 and 1940. This was the initial testing period. Before too long, 
the airlines went to war. Within 6 months after Pearl Harbor, 50 percent of 
the total fleet of commercial aircraft was used in, and as auxiliary to, the Air 
Transport Command and the Naval Air Transport Service. Within that same 
6-month period, a third of the total complement of certificated airline personnel 
went to work for some arm of the Defense Establishment. 

From 1946 to 1949 came the postwar adjustment, with an economic recession 
suffered by the airlines while the rest of the country was enjoying unparalleled 
postwar prosperity. 

Due tu manufacturing delays, it was not until 1950 that new equipment can 
be said to have really replaced the workhorse DC-—3. Then the airlines were 
able to begin to dig in and to move toward the stability for which they have 
been striving since regulation came into being in 1938. 

Regulation has benefited air transportation. It has benefited the country. 
Regulation was authorized with a trinity of purpose as set forth in the Civil 
Aeronautics Act—to serve and develop the commerce of the United States, to 
facilitate the postal service, and to benefit the national defense. 


A. The contribution to the furtherance of the national defense 


The contributions of commercial aviation to the national defense are now 
history. This was not an accidental occurrence. The ability of the certificated 
airline industry to assist at the outset of World War II was the direct result 
of the planning and the thinking done by the then certificated airlines of the 
United States, cooperating through their trade group, the Air Transport 
Association. Reginald Cleveland, who tells the story of this great wartime 
achievement in his volume Air Transport at War, has this to say: 

“Literally within minutes after the Japs struck at Pearl that Sunday, the 
Air Transport Association was in touch with General Marshall, Chief of Staff 
of the United States Army; with General Arnold, Chief of the Army Air Forces; 
and with Admiral Towers in the Navy Department. The headquarters of the 
Air Transport Association opened instantly and remained open approximately 
24 hours a day through the whole war period. When, prior to noon of Decem- 
ber 7, the regular channels of Government communications failed properly to 
function and other channels had proved inadequate for Federal needs, the FBI 
operated through the headquarters of the association.” 
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And I might add, despite all the claims that are made that commercial air 
cargo carriage was invented after World War II, let it be noted, as Mr. Cleveland 
points out, that the development of this area of air carriage was stimulated 
and initiated by airlines’ joint undertakings as expressed by Colonel Gorrell, 
then president of the Air Transport Association : 

“Colonel Gorrell next convinced the War Department that a survey should be 
made of cargo requirements within the domestic United States. * * * The 
objective of this survey was to develop a real cargo service for the Army * * *.” 

I don’t think it at all improper to suggest briefly some specific instances in 
which the certificated airlines of the United States substantiated the faith of the 
Civil Aeronautics Board and the United States Government in their operations. 
As Mr. Cleveland so picturesquely states in his book: 

“When Rommel’s Panzers had General Auchinleck backed up on the African 
desert so he could almost hear the boatswain’s whistle on the admiral’s flagship 
at Alexandria, it was transport flight that saved the day. The Eighth Army 
commander had antitank guns and shells but the shell fuses had been lost in 
transit. A plane in the United States was pulled off its regular run, loaded with 
fuses hastily assembled in New York and sent on its way across the Atlantic. 
The freshly revitalized artillery cracked the hide of the Afrika Corps’ famed 
armored legions and saved the gateway to the East.” 

Add to this the pioneering of the South Atlantic routes by certificated inter- 
national United States carriers, the daily operation over the previously insur- 
mountable Himalayan “Hump,” and the astronomical airlift of the certificated 
airlines operating under contract with the Air Transport Command and the Naval 
Air Transport Service. The figures are set out in this same volume: 

“At the end of the third year in the shooting war the sum of miles flown 
by the airlines under contract to the ATC and NATS on overseas routes amounted 
to more than 2% billion. Ton-miles flown in carrying cargo to foreign theaters of 
war were more than 600 million. Transport-miles flown on foreign routes were 
nearly 250 million and transport-hours racked up overseas, 1,400,000.” 

Air transport’s contribution to the national defense is continuing and current. 
Today, in 1955, as a result of planning by the Joint Chiefs of Staff, the airlines 
have created a Civil Reserve Air Fleet consisting of about half of their modern 
4engine fleet—fast transport aircraft capable of nonstop overocean flight. These 
290 airplanes are already partly modified for military operations and are subject 
to call—with their crews—within 48 hours. 

The Civil Reserve Air Fleet represents an investment of $400 million. It would 
cost the Government about $300 million a year to keep it in operation cn a 
standby basis. And its combined airlift—more than 2 billion ton-miles annually— 
is nearly 10 times greater than the capacity of the civil air fleet which performed 
with such distinction in World War II. 


B. The contributions to the development and enhancement of the postal service 


The first scheduled air services in the United States were exclusively mail 
services. There were no passenger or freight revenues to help defray the cost 
of these services. In a tradition as old as the Republic, the total cost was borne 
by the Government so that the public might have faster mail service. 

And for some time after passenger and cargo business had started to develop, 
mail remained a major source of revenue for the airlines. 

Today, mail pay is no longer a form of subsidy. The rate for carrying the mail 
is simply compensation for the service performed. This mail rate is determined 
by the Government after full and open hearings. 

Today, mail revenue constitutes only 3.5 percent of the total airline revenues 
of all domestic air carriers. And of the cost of each 6-cent air-postage stamp, 
1.01 cents go to the airlines as payment and 4.99 cents go to the United States 
Post Office Department. 

Recently, the Post Office Department started a new experiment in improved 
postal service for the public—-sending first-class mail on a space-available basis 
between certain points in the United States. In the first year of the experiment, 
senders of letters saved nearly 10 billion hours of delivery time and hundreds of 
millions of letters reached destination an average of 1114 hours sooner than if 
they had moved by surface means. The airlines received three one-hundredths of 
a penny from each 3-cent stamp covering a letter which traveled by air under the 
experiment—the Post Office Department realized 2.97 cents. 

In 1954, close to 1,400 million letters were flown, an increase of over 564 percent 
since 1938. They were flown into 543 domestic cities, contrasted with the 183 
receiving such service in 1938. In 1954, the Government received about $98 
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million in postal revenues from domestic letter airmail, and paid out only 
$16,500,000 to the airlines for those letters carried by air—or 1.18 cents to the 
the airlines for every 7.01 cents paid by the public to the Government for letter 
airmail. 

The international mail and subsidy;picture is somewhat different. Many 
volumes have been filled here in the House and in the Senate about the basis 
of that difference. Almost without exception, it is an important element of 
national prestige for a country to have an airline carrying its flag abroad and, 
if possible, into the United States, the principal source of air traffic. However, 
more than prestige is involved since these other nations, many of whom are our 
allies, consider that an effective air transportation system in being is an arm 
of the national defense, and available in the event of a national emergency. 

Vigorous and intense competition exists in international air transportation 
and will continue to exist, not only among certificated airlines of the United 
States but between United States carriers on the one hand and the many nation- 
ally owned and nationally subsidized foreign-flag carriers of other nations. 

In the postwar years 1946-53, the wholly owned airline entities of Great Britain, 
France, the Netherlands, Belgium, Canada, Argentina, Scandinavia, Switzerland, 
Venezuela, and Brazil received a total of $778 million in subsidy from their 
governments in direct cash, government stock payments, government loans, and 
value of equipment provided. 

In the face of this kind of subsidized foreign competition, the international 
airlines of the United States have reduced their reliance on subsidy so that such 
revenue will amount to 4.8 percent of total revenues in fiscal year 1956. 

In addition, in 1954, the money required to operate the total United States 
airline system was $1,325 million. Of that sum, the Government put up about 
$73 million ; the airlines put up $1,252 million. 

For every dollar of the $73 million put up by the Government to insure air 
service where it was needed in 1954, the airlines developed $4.80 in return for 
the Government. In addition, the airlines paid Federal gas and oil taxes of 
$16 million for their share of the use of the Federal airways system, although 
it is calculated that only $12,500,000 would have covered their share for the 
maintenance and operation of this system. 

Further, in the year 1954, the airlines developed revenues for the Federal 
Government. The certificated scheduled airlines paid Federal income taxes of 
$57,500,000 ; the certificated scheduled airlines paid miscellaneous excise taxes 
of $2 million; the certificated scheduled airlines accounted for transportation 
excise taxes of $120 million; the certificated scheduled airlines created total 
postage revenues for the Post Office Department of $171,700,000—or a grand 
total of $351,200,000. 


C. The benefits to the foreign and domestic commerce of the United States 


Let us look at some of the benefits which have accrued, as the act intended, 
to our domestic and foreign commerce and trade in the form of more service, 
improved service, and intensified competition. 


1. Regulation has developed United States domestic, international and overseas 
air transportation 

An important measure of the growth in usefulness of certificated air trans- 
port service is in the increase in the number of revenue passenger-miles oper- 
ated—that is, the number of miles over which paying passengers were carried. 
The revenue passenger-miles operated by American-flag carriers on both domestic 
and international routes increased from a half billion (533,052,000) in 19388 
to 20 billion (20,511,600,000) in 1954. This is an increase of more than 39 
times, or almost 4,000 percent. 

The number of seat-miles operated, which represents the number of seat- 
miles offered for sale to the public, increased from 1,067,558,000 in 1988 to 33,- 
140,000,000 in 1954. This is an increase of almost 32 times the operation in 1938. 

The number of passengers carried increased from 1% million (1,536,111) to 
more than 35 million (35,184,000). 

For every passenger carried in 1938, the certificated airlines in 1954 carried 
23. 

Cargo transportation increased from 2,550,000 ton-miles in 1988 to 347,000,000 
ton-miles in 1954. 

The total airline revenues from traffic other than mail increased from $33,- 
600,594 in 1938 to more than $1 billion ($1,289,000,000) . 

During this time, the total number of airplanes in use by certificated airlines 
increased from about 300 to 1,500—a fivefold increase. 
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The number of certificated airlines has increased from 22 to 59 in 1954. Miles 
of authorized airline routes have increased many times. Much of the in- 
creased mileage reflects the creation and addition of air carriers and competition 
between the points served. 


2. Regulation has improved service 


Statistics and maps alone do not reflect the innovations and the high quality 
of services which are the hallmarks of American air transportation. It was the 
American air carrier who first conquered the barriers of oceanic distance and who 
accustomed the domestic traveling public to the convenience of stewardess serv- 
ice, to complimentary meals, and to standard credit arrangements for trans- 
portation. 

Not only have the American airlines led the world in luxurious and safe air- 
line equipment, but also the airlines offer a truly nationwide transport service. 
The traveler can go into the ticket office of any certified airline in the United 
States and buy a ticket to any of the 548 cities in the United States served 
by an airline, and to any place abroad. The magnitude of such an undertaking 
is evidenced by the vast number of facilitating agreements and arrangements 
among the airlines of the United States which were necessary to permit any 
ticket agent of one to issue tickets valid upon any of the others, to use standard 
ticket and baggage forms and uniform reservation and ticketing procedures, 
and to reduce service costs in handling traffic. 

If the traveler wishes to go to a city other than the 548 cities served by the 
airlines he can make arrangements in the airline ticket office for airplane taxi 
service from the airline point, or rent a car at the airline point to travel to the 
off-line point of his destination. He can use his airline credit card to charge 
all of these transportation services. 

Substantially similar service is available to travelers wishing to go to any 
point in the free world served by airlines. Thus, a traveler in Grand Island, 
Nebr., can buy an airline ticket that will take him to New Delhi, India, or Mel- 
bourne, Australia, and can check his baggage from that point through to his 
destination. 

This same type of national and worldwide service is also offered by the airlines 
in transporting cargo. A shipment tendered to an airline in Bangor, Maine, 
will be accepted for delivery at any airline point in the United States and moved 
to destination on a single air waybill. Door-to-door service is offered throughout 
the United States. The tariffs governing not only the air transport service but 
also the pickup and delivery service are available in a single book, readily avail- 
able and useful to shippers and consignees. By the same token, a shipper in 
Grand Island, Nebr., can send air freight to Djakarta, Indonesia. and can get 
the only air waybill be needs when he tenders the shipment at Grand Island. 

These worldwide services are possible by virtue of working agreements not 
only between the airlines in the United States but also between practically all 
of the airlines in the free world. They are intelligible to and honored by air 
carriers employees in Topeka, Kans., or Karachi, Pakistan. 

We believe that the air-service system is the only direct carrier system offering 
such a worldwide service. The benefits of this worldwide service are enhanced 
by comparison with the normal international movements of cargo. A shipment 
from Grand Island to New Delhi by surface carrier would involve one or more 
transactions from Grand Island to New York, at least a second transaction— 
and a second transportation document—for the water carriage from New York, 
and a third transportation arrangement would have to be made when the ship- 
ment arrived at Bombay. These transactions in air transportation are reduced 
to one, and these services are possible by virtue of a vast number of intercarrier 
agreements reviewed by and subject to the approval of the Civil Aeronautics 
Board. 

This progress was made possible by the fact that air transport is a regulated 
publie service industry. The keystone of this regulation is the certificate require- 
ment. Under it, and before authority to operate may be granted, an applicant 
must show a need for service, in the public interest, and a fitness and ability to 
operate the service. 


3. Regulation has increased and intensified competition and prevented monopoly 


(1) The domestic route systems.—Two maps illustrate the increase in the route 
miles in the United States. The first map shows the routes authorized in August 
1938, and the second map shows the routes authorized at the end of 1954. The 
number of cities served increased from 183 to 543. 
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Even this does not show the full extent of the routes currently operated. 
First, the map does not show the duplicate services between many cities. [Tor 
example, over the route between New York and Chicago, four carriers currently 
operate; similarly, over the route between Washington and Chicago, four airlines 
operate; and over the route between New York and Los Angeles, three airlines 
provide service. 

Secondly, this map does not show the interchange services. Between Miami 
and Los Angeles, a passenger can board an aircraft at one point and fly through 
to the other, in the course of which he will travel over the routes of the three 
airlines in the same aircraft. There are currently 12 of these interchange 
arrangements, which provide a service comparable to an additional through 
route. 

(2) The international route systems.—Three maps graphically illustrate the 
extent of the increase in competition in international operations. 

In 1938, there were two short routes into Canada, a bare segment into the 
Caribbean and Mexico, one route along each coast of South and Latin America, 
and a route to the Philippines and Hong Kong via the Central Pacific. In 1954, 
note the extensive United States flag competition across the Atlantic and Pacific 
to Europe, the Middle East, India, Japan, in the Carribbean and down through 
all of Latin America. 

The third map shows the concentration of foreign-flag lines to gateway points 
over the Atlantic, the unbelievable number of foreign carriers in the Caribbean 
and Latin America (not all the smaller ones are shown), and the surprising 
number of foreign-owned airlines competing with our carriers for the thin 
traffic over the Pacific to the Orient and Australasia. 

This last map of foreign-flag competition does not show the recently inaugurated 
operation of West Germany’s Lufthansa. Nor does it show the extent to which 
the grant of air rights, by our Government, to foreign-flag lines diverts trans- 
continental air traffic. To date, Scandinavian Air Lines alone has been author- 
ized to fly the polar route and carry passengers all the way from the west coast 
without their having to use United States carriers to reach east coast debarka- 
tion points. The British, Australians, Japanese, and Germans are currently 
negotiating for similar authority. 

In addition to the fact that there are few routes in the international system 
which are operated exclusively by any one United States flag carrier, there is 
the additional fact of competition between United States carriers, on the one 
hand, and carriers of foreign countries, on the other. 

(3) Traditional transportation patterns.—Traditionally, in order to provide 
transportation to as much of the public as possible, regulation has been required. 
In 1953, service was provided to over 540 airports in the domestic United States. 
Fifty-five out of every 100 passengers who used air transportation came from 
only 15 of those 543 airports. Some 528 airports accounted for the remaining 
45 percent. It is clear that, if there had been no regulation, the quantity of serv- 
ice and the extent to which service has been provided to different and less popu- 
lated areas of the United States would have been curtailed substantially. r. to 
put it differently, an overwhelming majority of the cities to which the airlines 
provide service just do not generate enough traffic to warrant operations if air 
transport were not regulated and was subject only to the rules of the “free” 
market place. 

Existing traffic patterns within the United States cry for regulation. If we 
didn’t have regulation, we just wouldn’t have the quantity and extent of service 
that now exists. This is clearly evident when one analyzes the nature of airline 
service to the 48 States where, in almost every single instance—regardless of 
the number of air passengers enplaned, better than 70 percent in most instances, 
and often over 90 percent, is generated out of 1 or 2 cities in every State, regard- 
less of the number of cities served in that State. 

As an example, in 1953, 13 airlines served 18 cities in New York State and yet 
80 percent of the traffic was developed out of the New York City airports. As 
further examples, note the following: In California, although 36 cities were 
served, 85 percent of the traffic was out of Los Angeles and San Francisco; in 
Florida, although 21 cities were provided service by 5 airlines, 71 percent of the 
traffic developed in Miami and Jacksonville: in Michigan, with service being 
provided to 18 cities, 80 percent of the traffic originated in Detroit; and in 
Illinois, 96 percent of the passengers at 11 cities in the State were enplaned at 
Chicago. 

It may surprise you that service to the smaller cities in the United States is 
provided not only by the local service airlines but also by the trunk carriers. The 
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trucklines are able to do this because the losses generated at these marginal 
cities, Which also deserve the advantages of air transportation, are compensated 
for by the revenues developed at the greater traffic-producing areas—most of 
which, for long-haul-carriage purposes, are highly competitive. Figures sub- 
mitted by the Civil Aeronautics Board for six of the largest domestic trunklines 
show a substantial quantity of what the Board called marginal or loss points: 
American Airlines with 23 such points served of the 61 on its route s,stem; 
Delta-C. and 8. with 28 points of its total of 48; Eastern with 40 of its 81 points; 
National with 21 of its 30; TWA with 18 of its 51; United with 35 of ‘ts 61. 

(4) The nature of the development of a balanced, competitive, self-sufficient 
trunkline system.—Against this record of demonstrated progress are advanced 
many arguments which suggest that competitive opportunity in the industry 
has been reduced rather than expanded in the face of an unlimited air carrier 
market. 

One of the principal arguments advanced is that the trunkline industry has 
contracted so that the 16 carriers which existed in 1938 have now been whittled 
down to just 13. This argument also suggests that the 13 may ultimately 
become fewer. This is a possibility, if the contraction, in the judgment of the 
Board, is necessary to maintain a strong air transport system, still competitive 
but better balanced. No one seriously contemplates or predicts that there will 
be a reduction to 4 or 5 trunks but, on the contrary, those which exist today 
will become better balanced and compete more effectively with one another. 

In 1938, however, there were in existence a fair number of air carriers who 
were not very strong. In fact, it is quite wrong to call all of them in existence 
at that time trunk carriers. If that categorization is used for 1938, it is only 
fair to say that the original 16 are now 26. For, although 16 “grandfather” 
carriers are now 13, there are now an additional 13 domestic local service 
airlines of varying sizes, all of them substantially larger than a majority of 
the original grandfather carriers. 

From 1938 to date, the Board grappled with the problem not only of straighten- 
ing out the grandfather systems but of expanding some carriers, duplicating 
the operations of other carriers, and merging and consolidating weak carriers 
into stronger carriers, all in the interest of increased service and reduced subsidy. 

The basic problem was, and is, to increase competition while strengthening 
existing carriers to be self-sustaining in accord with the will of Congress as 
expressed in the act. The determination which had to be made was whether 
you introduce additional groups into the industry or whether you strengthen the 
carriers already in business as a matter of general public interest, and economy 
to the taxpayer. 

Four striking examples of the extent to which regulation has increased 
competition, decreased subsidy, and provided for more effective competition 
and for better balance in the air-transportation system is the job that was 
accomplished by the Board in the instances of Western Air Lines on the Pacifie 
coast, National Airlines on the Atlantic Coast, and Continental and Braniff in 
mid-America. 

In 19838, National was a carrier with 2 unconnected southernly segments, 1 
across the State of Florida and the other from Jacksonville to New Orleans. In 
1954, National is a long-haul operator but has still not neglected the service 
it continues to provide to the smaller and less profitable cities on its system. 

In 1938, Western Air Lines had a thin route from Los Angeles to Salt Lake 
and then to Montana. The 1954 Western system, built over the years and which 
is responsible for removing that airline from subsidy and making it self-suf- 
ficient, illustrates how effective and intelligent regulation results in more serv- 
ice and less subsidy. 

Continental Air Lines’ system, at the date of the passage of the act, was 
represented by a thin line and an even thinner route from El Paso to Denver 
with little in between of any traffic consequence. Today, Continental’s efforts 
toward self-sufficiency have been materially assisted by extensions into the 
East as far as Kansas City, southeast to Houston and, most recently, by its 
acquisition of Pioneer, a local service carrier with a complementary route struc- 
ture. 

In 1938, Braniff served the center of the country south from Chicago to Browns- 
ville, with a thin segment from Amarillo to Dallas. Today, Braniff’s reliance 
on domestic subsidy has been substantially reduced and it is providing more and 
better service with very little subsidy, as a result of the better balance devel- 
oped over the years. It was permitted to absorb, and thereby insure the con- 
tinued service of, the economically threatened Mid-Continent Airlines. 
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The Board had the opportunity of developing these carriers and others into 
strong units free from subsidy, and creating competition in that way, or per- 
mitting additional groups to enter the business, leaving the weak perpetually 
impotent and overlaying new carriers on top of them. It rejected, as the act dic- 
tates, the acceptance of a doctrine of competition for competition’s sake, and 
took the course of developing both a competitive and a strong air transport sys- 
tem for the maximum public convenience and necessity, as the statute requires, 
Although details of the Board’s various decisions have been contested according 
to the interests of respective parties, on an overall basis, the Board was clearly 
right, particularly when one reviews the progress of the trunklines, which shows 
that the initial pioneering was pretty good. 

(5) The extent of competition in air transportation today.—The pretense that 
certificated air transportation is a monopoly is essentially an exercise in 
semantics. A scare word is employed to picture a situation which is far from 
monopolistic. 

On specific routes in the United States, there is more competition among the 
certificated airlines than exists in any other form of common carrier transporta- 
tion, in addition to the competition from private carriers. Three airlines operate 
from New York to Los Angeles and from New York to San Francisco. Four 
airlines operate between New York and Chicago and Washington and Chicago. 
Three airlines compete between Boston and New York and New York and Wash- 
ington. Three airlines compete between San Francisco and Los Angeles. 

The important fact is that this duplicative competition exists essentially be- 
tween those cities to which the monopoly criers would like to fly. The discon- 
tented who attack the existing system are not interested in providing air service, 
now or in the future, to cities like Binghamton, N. Y., Springfield, Ill., Tallahassee, 
Fla., Odessa, Tex., Ogden, Utah, Sacramento, Calif., Medford, Oreg., Topeka, 
Kans., Harrisburg, Pa., or any of the multihundred airports generating little 
traffic, but to which trunkline operations are supported by the revenues gen- 
erated by the relative handful of large metropolitan areas. 

Competitive duplication of service between the 50 pairs of United States cities 
ranking first in traffic volume increased from 45.9 percent before World War II 
to 92 percent in 1954, according to the airline passenger surveys of the Civil 
Aeronautics Board. Presently, there is competitive duplication by 3 and 4 
‘arriers for over 61 percent of the traffic of these first 50 pairs of cities. 

Further evidence of the extent of competition and its intensity in air trans- 
portation was submitted by the Civil Aeronautics Board to the Senate Interstate 
and Foreign Commerce Committee, 83d Congress, Ist session, in connection with 
S. 2647, demonstrating conclusively the extent to which the Board, since 193s, 
has created extensive competition over substantially all of the principal traffic 
routes in the United States. 

A more specific example was submitted to the Air Transport Association by 
one of the largest carriers in the country. This carrier pointed out that, in 
1938, only 11.44 percent of the traffic between the pairs of cities then certificated 
to that carrier was competitively served; in terms of dollars and cents, of a 
total of 1 month’s revenues of $16,300,000 only $1,865,000 was derived from 
competitive traffic. In 1955, over these same points, 90.96 percent of the traffic 
is now competitively served; a sample month in 1955 shows that, of total rey- 
enues of over $28 million, better than $25,500,000 was derived from traffic be- 
tween pairs of cities served by the aforementioned carrier and at least one 
additional air carrier. 

(6) Competition with other competiting forms of transportation and the futur 
of the common carrier market.—Air carriers compete vigorously with one another. 
Even more important, air carriers are competing in the travel maket with the 
railroads, steamships, buslines and, most important of all, with private automo- 
biles, shortly to be a source of even greater competition in the light of the pro- 
posed highway construction program. 

It is important to look briefly at the nature of the common carrier market 
in the United States today. In 1946, the common carrier market amounted 
to a total of over 90 billion revenue-passenger-miles. In 1954, that market, the 
rails, the buses, and the airlines, had declined to a little over 57 billion revenue 
passenger-miles. 

It is true that the airlines have increased their participation in this declining 
market, in fact, have created air travel where none existed before, but it is 
interesting to see where the greatest penetration of this market has been. In 
1953, the airlines had a little over 71 percent of the total common carriage over 
1,000 miles. However, of the total of 532 million passengers carried in commol 
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earriage in 1953, all but 6,900,000, or 1.3 percent, traveled less than 1,000-mile 
distances, and 511,700,000 less than 500 miles. Of the total passengers carrie 
fewer than 500 miles, the airlines flew a relatively smaller percentage than 
either the bus companies or the railroads hauled. 

Accordingly, when one talks about monopoly in air transportation, you, as the 
promulgators of legislation for the future as well as the present, must contem- 
plate the extent to which the entire market is still open to air competition, rather 
than just a portion of it. These figures suggest that the area of greatest pros- 
pective penetration is not in those segments which the airlines have successfully 
penetrated to date but rather in the short-haul field. And, in the short-haul 
field, there can be no denying that the Civil Aeronautics Board, in its certifica- 
tion of local-service airlines (whose operating rights have now been made 
permanent by your farsighted legislation), has provided a freedom of entry 
which positively suggests even more intense competition for that market, par- 
ticularly following the development of the equipment necessary to properly 
penetrate this market. 

(7) Specific actions of CAB to foster competition by certification to prevent 
monopoly, and to permit new entry into air transportation.—The “cry monopoly” 
approach has two basic weaknesses: First, it ignores the vast majority of the 
actions taken by the Board since 1938, many, if not most, of which have been 
adverse to the interests of the “grandfather” carriers; second, it is based on 
misleading terminology and innuendo. This is especially apparent in the 
acceptance of the recurrent propaganda that the Civil Aeronautics Board has 
never certificated a new domestic “trunkline” carrier. The fact is that the 
CAB has certifisated many new carriers, both domestic and overseas. Many 
others, such as Western, Continental, National, and Braniff, have been converted 
into “trunklines” by CAB certification. 

These charges are, at any rate, substantially refuted by a review of the Board's 
decisions over the years. The Board, since 1938, has: 

Certificated Northeast to compete with American between New York and 


Boston ; 
Certificated National to compete with Eastern between New York and 


Florida ; 

Certificated Delta to compete with Eastern between Chicago-Atlanta and 
Miami ; 

Certificated Capital to compete with Eastern between New York-New 
Orleans; American between New York-Memphis; TWA between New York- 
Pittsburgh-Detroit ; 

Certificated Northwest (the smaller carrier) to compete with United 
between New York and the Pacific Northwest and between Chicago and the 
Pacific Northwest ; 

Certificated Colonial (a smaller carrier) to compete with Pan American 
between New York and Bermuda; 

Certificated Western Air Lines to compete with United between Los 
Angeles and San Francisco and later extended Western to Seattle: 

Selected Northwest for the North Pacific route in preference to Pan 
American ; 

Authorized Alaska Airlines and Pacific Northern to operate Seattle-Alaska 
services in competition with Pan American and Northwest, for the first time 
giving each of these carriers entry into the United States; 

Authorized Delta-C. & S. and National to compete with Pan American it 
the Caribbean ; 

Selected local service carriers to operate throughout the country; the 
trunklines were invariably excluded from this field of operation even though 
they fought hard to secure authorization, and despite the present and even 
greater prospective competition between the trunks and the local service 
airlines ; 

Certificated 4 airfreight carriers (all former nonscheduled operators) to 
operate the best airfreight routes in the country—over the violent opposition 
of the entire domestic trunkline industry ; 

Certificated Riddle Airlines (a former irregular) to operate a New York 
Puerto Rico freight service; 

Certificated Aerovias Sud Americana (a former nonscheduled carrier) to 
operate freight services between Tampa/St. Petersburg—Havana/Central 
America ; 

Certificated Mackey Air Transport and Midet Airlines (new earriers) te 
operate between Florida and the Bahamas; 
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Certificated Trans-Pacific Airlines (formerly nonscheduled) to operate 
alongside Hawaiian Airlines in the Hawaiian Islands; 

Granted a blanket exemption to the Air Freight Forwarders against the 
solid opposition of the trunkline carriers; 

Required the lowering of airline fares to 444 cents per mile in 1945; 

Suspended certain proposed coach fares of trunklines in 1948, thus pre- 
venting them from meeting nonscheduled fares for a considerable period of 
time; 

Adopted increasingly drastic policies of disallowances in determining 
mail rates, resulting in the payment of lower mail rates to air carriers; 

Imposed severe labor protective conditions on carriers involved in mergers 
and consolidations ; 

Disapproved acquisition of small carriers by large carriers in the cases 
of American-Mid-Continent ; United-Western ; 

Increased the amount of territorial and international competition among 
United States carriers so that today there are 2 across the Atlantic; 2 across 
the Pacific ; 5 into Latin America, including 1 all-cargo operator ; 3 to Puerto 
Rico from the United States, including an all-cargo line; 4 to Alaska; and 
3 from the mainland to Hawaii. 

In contrast to these and many other actions which were usually taken contrary 
to the opposition of the certificated carriers in general or of the larger car- 
riers in particular, conclusions as to “monopoly” are based on the isolated and 
misleading factor that the Civil Aeronautics Board has not certificated a “new 
trunkline.”’ 

What the allegation, that the Civil Aeronautics Board has never certificated 
a new domestic trunkline carrier, means in final analysis is that the CAB has 
not certificated a new carrier to duplicate the existing competitive services 
between the 6 or 8 greatest traffic-producing cities in the country. Certainly, 
this does not prove, as has been alleged, that the Civil Aeronautics Board is, in 
any sense, monopoly-minded or “industry-dominated.” 

If the CAB has fostered “monopoly,” how do we explain the fact that it 
authorized 4 former nonscheduled carriers (1 of whom found it unprofitable to 
continue to operate) to operate scheduled freight services between all of the 
major freicht-producing cities in the country, 1 to operate to Puerto Rico and 
the other with extensive routes to Latin America? This was done over the bitter 
opposition of the certificated carriers on the basis of a record which barely sus- 
tained the finding of public convenience and necessity. Operating results have 
proven the premuturity of the unbelievable optimism adduced in the Air Fre'ght 
case which led to these certifications; data can be readily supplied to support 
this statement. Even before this certification, the larger trunklines had ex- 
plained air freight and, today, are still devising and initiating new devices to 
penetrate this market to a greater extent. 

And how do we explain the hundreds of other decisions where the Civil 
Aeronautics Board has authorized competition with the so-called Big Four? 
Certainly, National (then the smallest air carrier) held no hypnotic control over 
the Board when it was extended into New York to compete with Eastern. Many 
other cases can be cited where the smaller, less powerful carriers were certifi- 
cated for new routes by the CAB over the objection of the larger carriers. 

The most significant factor in this whole debate of alleged “monopoly” is 
the fact that the Board inherited an air-transportation network which was very 
much unbalanced in terms of size and economic opportunity. A few carriers had 
the better routes, including the biggest cities and long hauls. Continuance of 
that situation would have meant the sentencing of the small carriers to a 
permanent subsidy status where they might be ripe for annexation. 

Faced with this situation, the Board generally developed regional carriers 
into trunklines, selected the smaller trunklines to operate the new competitive 
routes, and created a new class of regional carriers known as local-service air- 
lines. At the same time, the Board was constrained to grant some route 
extensions to the large carriers, because they were in a position to provide a 
large amount of one-carrier service in the public convenience, 

The net result of the Board’s actions during the 17 years under the act has 
been to build up substantially all of the trunklines to a position where, although 
by no means wealthy, they are at least currently self-sufficient. 

At the same time, the Board has established a system of competitive service 
over just about all of the major air routes of the country. 

After the war, the addition of new carriers, many of them former nonscheduled 
operators, took the form of granting certificates for which they applied to insti- 
tute scheduled local service systems. 
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IV. THERE IS NEITHER MONOPOLY NOR CONCENTRATION IN CERTIFICATED AIR 
TRANSPORTATION 


In support of the contention of alleged monopoly and the necessity for greater 
“freedom of entry” is advanced the argument of concentration. This argument 
is based on the fact that, over the years, the original trunkline carriers haye 
participated in an air-transport economy which has expanded some 40 times, 
Pie charts and bar charts are used to show the extent to which a few of the 
larger trunklines have been getting bigger and bigger and sharing, it is said, 
disproportionately in the total amount of available commercial revenues. 

Industrial concentration, even in unregulated businesses, is a work of art, 
Such concentration manifests itself in certain noncompetitive results which 
simply are not evident in our United States commercial air-transportation sys. 
tem today. Some of these factors are elemental, and it may be worthwhile to 
look at them very briefly and superficially to appreciate better the nonconcep- 
trate situation in certificated air transport. 

Thorstein Veblen noted 50 years ago some significant factors about consoli- 
dation: 

“In great measure the saving effected is a saving of the costs of business 
management and of the competitive costs of marketing products and services, 
rather than a saving in the prime costs of production. * * * The amount of 
‘business’ that has to be transacted per unit of product is much greater where 
the various related industrial processes are managed in severalty than where 
several of them are brought under one business management. * * * The greater 
the parcelment in point of ownership, the greater the amount of business work 
that has to be done in connection with a given output of goods and services. * * * 
It is in doing away with unnecessary business transactions and industrially 
futile maneuvering on the part of independent firms that the promoter of con- 
binations finds his most telling opportunity.” 

Accordingly, you find as hallmarks of concentration: reduced efforts to sell 
and consequent reductions in expenditures in sales promotion; markets are not 
expanded ; prices are maintained at a particular level and, in fact, increased; 
ingenuity and imaginativeness are static; little inventive progress takes place; 
mergers, consolidations, and acquisitions are extremely evident ; excessive profits 
are created. 

In air transportation, there have been only 3 trunkline mergers since 1938 and, 
once the local service lines were shaken out of the formative stage as a going 
business, only 1 consolidation. This is in sharp contrast with the many mergers 
effected before the passage of the Civil Aeronautics Act, and in the Board’s rejec- 
tion of a number of proposed mergers. 

Competition in the air-transport industry is violent. A way to measure it is 
in results, and not in any statistical delineation of whether 2, 3, or 4 carriers 
between a pair of points is adequate competition. 

In air transport today, you have competition which benefits the public both in 
service and price. Further, the operating results of the domestic trunkline car- 
riers, admittedly the most profitable segment in the industry, do not reflect that 
these airlines have enjoyed excessive profits or that their stockholders have 
received even a satisfactory return on their investment. 

Let us take them one at a time. In connection with service, let us look at 
what has been done as a result of the competition created by the Board in this 
business. 


A. Better air service 

Our service is reflected in the aircraft in use. Since the war, $848 million has 
been spent in the purchase of aircraft and operating equipment in buying and 
developing the finest transport airplanes. Anyone who has reviewed the whole 
picture will see what is causing it. One carrier will buy a fleet of then modern 
equipment. Soon, with technological advances, he will find that his competitors 
have acquired or improved aircraft to outcompete him. He then buys newer, 
faster, more economic aircraft. That has gone on in rapid succession until we 
now have, with the new DC-—7’s and Super-G Constellations, transcontinental 
nonstop service, with aircraft specifically designed for that purpose, which is 
probably the most outstanding mark of service improvement in our business in 
recent years. Soon we will have similar aircraft flying nonstop over any oceal 
and between any continents. One airline is about to institute operations with 
British-made turboprops and another has just announced a $65 million purchase 
of new American-manufactured turboprop aircraft. Through these improve 
ments in equipment, we have reflected improvements in reliability to the public. 
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B. A better product at the same or lower cost to the consumer 


Now let us turn to price. Notwithstanding the fact that every cost an airline 
pays has gone up markedly since 1946, the actual prices charged by the airlines, 
unlike any other business that I know of, have held steady and are now going 

own. 

’ In the discussion of prices, we cannot overemphasize the introduction of coach 
service, because the price to the consumer is set at actually a lower unit price 
than was being charged back in 1938. We have maintained that level and in that 
class of our service, which forms about 37 percent of the total service offered 
today, the price is considerably lower. 

I propose to discuss, further along, the contention that the airlines have en- 
joyed excessive profits—as another index of the nonmonopolistic character of 
the industry. 

C. The airlines have not enjoyed excessive profits 


It really makes very little difference what measures are used to assess the 
bigness of air transportation; this alleged bigness is not reflected in the profits 
turned by the airlines or in their operating results over any respectable period 
of time. The United States certificated airline industry grossed over a billion 
dollars in 1954, to be sure, but that, large as it may appear, is but a recent de- 
velopment. In addition, that billion-dollar figure is merely a gross income 
picture and not a more proper portrayal of the industry’s earning capacity, even 
in one of our most profitable years. Against our total sales gross of $1,412 
million in 1954, our industry showed a profit of only $69 million, which was about 
4.8 percent of the total product sold. 

The industry’s affirmative financial operating results for 1954 are not sympto- 
matic of equally beneficial data over a very substantial period. Not so long 
ago, in 1946, the domestic trunkline industry suffered a net loss after mail pay 
of almost $6 million. 

By 1947, conditions in the industry had become even more serious; losses after 
mail pay amounted to $20 million. The earned surplus of the domestic trunk- 
line industry fell from $58,600,000 on December 31, 1945, to $10,300,000 on Decem- 
ber 31, 1947. Long-term debt increased from $24,400,000 or 16 percent of domestic 
trunkline industry net worth to $161,700,000 or 90 percent of net worth. Several 
carriers formerly on a compensatory (or nonsubsidy) mail-rate basis were in so 
dangeorus a financial position then that emergency subsidy relief had to be 
granted in the form of increased temporary mail rates. A total of 13 emergency 
mail-rate orders were issued during the fiscal year 1947. The Board’s report to 
Congress indicated concern over the precipitous drop in net earnings of the in- 
dustry. In the Board’s own words in its 1947 annual report: 

“There followed, in the wake of these losses and changed capital structures, 
aggravated financial difficulties in the case of some carriers, resulting in petitions 
for higher mail rates, drastic retrenchment programs, cancellation of equip- 
ment orders, incurrence of large amounts of debt, and, in one instance, the sale 
of a route.” 

So critical was the situation that the Civil Aeronautics Board instituted inves- 
tigations of the operations, management, and route structure of five of the 
domestic trunkline carriers. The CAB’s purpose was to determine whether 
there should be any major amputations in the industry (which the Board had 
just expanded so rapidly and so extensively) by elimination of routes or mergers 
or consolidations or otherwise. 

It was not until 1949 that there was some improvement in the financial condi- 
tion of the industry ; but it was still not on a financially solid basis. The domes- 
tic trunklines in that year operated at a modest profit after mail pay but would 
have suffered a loss of $31,600,000 without mail pay. 

The simple fact of the matter is that, up until recently, the overall record of 
earnings of the domestic trunkline industry, the most profitable segment in the 
industry, has been poor. Were it not for mail payments in the years up until 
1950, the record would have been abysmal. 

Happily, the 1954 figures of net operating income and profit for the domestic 
trunklines can be regarded as almost wholly without subsidy since, in 1954, the 
subsidy paid to the trunklines amounted to only four-tenths of 1 percent of their 
total revenues—or about $4,600,000 in subsidy of total revenues of over $980 
million. 

It may seem that the industry has settled down. It seemed this way in 1946 
but, following that, came the airline recession. Even if the industry has settled 
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down, it has some time to go before it attains a stability which will find recogni- 
tion in the financial markets of the country, who look at financial results over 
10-year periods before accepting an industry as stable. 

An example of an expansion which may or may not be healthy is illustrate 
by the fact that, since 1951, the domestic trunkline industry alone has increased 
its usefulness to the public by 60 percent, in terms of revenue passenger-miles 
fiown. Yet the net operating income of the domestic trunklines—the most profit- 
able segment in the industry—in 1954 was substantially the same as it was in 
1951. Or, to put it differently, we have sold 60 percent more of our product over 
this period, and netted no additional profits. 


TREND OF REVENUE PASSENGER-MILES 
DOMESTIC TRUNKLINES 


ADJUSTED REVENUE 
PASSENGER-MILES 


he oO 


© Qo URRTES MONO HHRRES 
BRU . CAR. RACE ALT ARIS 

The industry must accumulate some reserves out of its earnings. This applies 
equally to the big airlines as well as the smaller airlines. In the next 10 years, 
it has been conservatively estimated that our industry will spend no less than 
$1,750 million on new capital expenditures; likely this figures will be anywhere 
from 30 to 50 percent greater. 

That money will be needed for the following capital expenditure programs: 
substantial replacement of the reciprocating engine fleet with a turboprop fleet; 
the introduction of a specially designed cargo fleet or a major conversion of the 
existing fleet to cargo types; the addition to, and—to a limited extent—the 
replacement of, the existing fleet with the helicopter or a convertiplane; the 
addition of a substantial fleet of jet aircraft; major capital expenditures for 
accompanying ground, flight line, and airways equipment and facilities. 
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Where is that money to come from, particularly in the light of the competitive 
nature of an industry for a common carrier market which is declining and which 
will be harder to penetrate? Certainly, equity funds will not be readily available 
if there is a continuing dilution of present markets, if the Board were inequitably 
to create a new class of carriers privileged only to drain the rich revenues from 
a few top traffic-production points, and if earnings are to stay at levels too low 
to attract this equity capital. 

One of the best indexes of stability and profitability, on a sound continuing 
phasis, is the place airline securities hold today in the capital markets of the 
country. Even after 17 years of regulated operation, airline securities are not 
attractive to the institutional investor, to whom, in large measure, the airlines 
will have to look for their financing. Basically, the standards of the institutional 
investor are established by law or by investment committees; and the airlines, 
as a result of their record of instability (measured by dividend payments, among 
other things), cannot today meet these standards. 

The current Security and Industry Survey of Merrill Lynch, Pierce, Fenner & 
Beane (May 1955) categorizes no airline securities as “investment type” or 
“liberal income” type, cites only 2 as “good quality,” and classifies 9 others as 
“speculative.” In discussing market prospects for the airlines as “relatively 
favorable” for the future, the report has this to say: 

“The outlook for the air transportation industry is less beclouded, looking 
ahead to the summer months, than for a good many years past but despite this 
fact most airline securities must still be regarded as inherently speculative 
holdings. The reason for this lies largely with (1) the high leverage factor 
inherent in airline operations as reflected by the fact that relatively small 
shifts in the ‘load factor’ (number of available seats occupied) bring about wide 
variations in the profitability of operations; (2) the speed of technological de- 
velopments which makes for relatively quick obsolescence of equipment and 
requires substantial capital investments at relatively short intervals.” 

If the industry had enjoyed excessive profi's, analyses of this type would not 
be made. Even if industry earnings had been stable over any period of time, 
the problem of external financing, to meet our needs, would not exist. The 
domestic trunklines constitute the most profitable segment in the industry. The 
money they keep out of gross is particularly important in a business which has 
grown so quickly and in so short a period of time and has been constantly 
subjected to the vicissitudes of an inflationary spiral almost since its inception. 

We measure most of our economic data in air transportation from 1938, the 
date of the passage of the act. Our greatest development, however, has been 
since 1946. 

Since 1938, general cost trends have had, as previously indicated, a significant 
effect on air transportation. At the outset, in order to compete in the travel 
market, we had to value our product within the range of the then present and 
prospective consumer. With costs for supplies (soft goods and, to an even 
greater extent, durable goods), food, and labor rising—92 percent in consumer 
goods and 128 percent in average airline pay checks since 1938—our basic fares 
have remained at the same low stable level and, in fact, our yield is going down, 
due to the increasing amount of coach scheduling. Airlines have kept the price 
line stable since 1938, as contrasted with rail and bus fares. 
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INDEXES CONSUMER PRICES, AIRLINE AVERAGE 
PASSENGER-MILE RECEIPTS AND AVERAGE PAY 
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These economic trends have been general in nature. They apply to air trans- 
portation as a part of the general industrial and marketing economy, just as 
they apply to steel, automobile production, rail transport, electrie and gas utili- 
ties, and other fields of industrial enterprise. The significant fact is that in few, 
if any, areas have products—particularly the better product the airlines sell to- 
day—been available to the consumer in 1954 for substantially the same price as 
they were available to the consumer in 1938. A good part of the reason for 
this was, as I explored briefly before, the necessity that air transportation, from 
the outset, be made available and attractive to consumers wih a choice of trans- 
portation media in an effort to penetrate the travel market in both the business 
and vacation-pleasure fields. 

These general economic trends have been up—in terms of the things we buy, 
the wages we pay, the State and Federal taxes assessed against us—as the value 
of the dollar declined. Essentially, these cost trends are outside the control 
of the industry, but it must be emphasized that the upward spiral before and 
since the war has undoubtedly hit us harder than other industries, as specific 
instances will reflect. 

Measuring the air transport industry from the date of the initiation of its 
regulatory controls, there has been little opportunity since 1938 to develop any 
healthful financial reserves. 

Let me talk briefly now about how these cost trends have affected the 
industry directly. 

The key to the industry’s inability to provide for the proverbial rainy day is 
the picture of our inability to finance reequipment programs out of depreciation 
reserves, Surplus, or, finally, a combination of these and equity money. Equip- 
ment is our single biggest element of fixed cost. We are not suggesting that, 
in a technologically dynamic industry, depreciation should or could pay all the 
bill for progress. Unfortunately, though we have looked elsewhere for the fi- 
uancing, it has been hard to find the equity dollars to pay for the reequipment 
and, in more instances than have been healthy, the industry has been forced 
to borrow to purchase this new equipment—equipment costing more each year, 
as witness the $2 million DC—7’s and Super-G Connies contrasted with the rela- 
tively inexpensive DC-3 of pre-World War II years. Of course, in addition to 
the acquisition of new aircraft, coincident with that, there is always the neces- 
sity to acquire new airborne electronic devices and modern up-to-date ground 
equipment, which also have been affected by the inflationary spiral. 

From 1946 to 1954, we had an excess of capital expenditures over deprecia- 
tion of $268 million. That had to come from somewhere, either internally or ex- 
ternally. Internally, the most important source was retained earnings. Even 
that is misleading, since many of the companies didn’t have retained earnings. 
Actually, even with all retained earnings added to depreciation, there was still 
a total of $100 million over and above both of them, which had to be drawn from 
external sources. This total would have been larger if the industry had, over 
the years, paid out the dividends normal for a growing industry at about 40 
percent of net to its stockholders. 
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It just isn’t true that our industry has enjoyed excess profits, particularly if 
you look at the story of the industry’s net income after taxes as a percentage of 
vperating revenues contrasted with the railroads, electric utilities, and even 
motorbuses. 

The picture of air transport is a picture of instability and low earnings. In 
addition, you can see for yourself the basic nature of that instability of earnings 
of the 5 major airlines as compared with other regulated industries—20 rail- 
roads, the Greyhound Corp., and 20 operating electric utilities. 

These are regulated industries. The electric utilities are in the 15 percent 
bracket which causes an investor, when he sees the kind of coverage they have, 
the kind of margin or drop they could have and still be in the black, to ap- 
preciate the stability of that industry. This stability enables them to go into 
capital markets and finance their expansion at favorable rates. 

Even the railroads and buslines are more stable than we are. The chart 
shows we were the only ones in the red in 1947 and, in 1951, had a 7% percent 
net income as a percent of our operating revenues. In 1954, with the biggest 
boom in our traffic, we are below the 5 percent level. To the contrary, the rail- 
roads are at 7 percent and the buses substantially at our level—both in con- 
tracting phases of their business. 


WET INCOME AFTER TAXES 


AS PERCENT OF OPERATING REVENUES 


19949 1950 195! 1952 1953 1954 1955 


Another evidence of instability is the effect of passenger-load factor on the 
trunkline’s net operating income. Load factor is a figure employed to show the 
percentage of space profitably utilized against space available—or the percent- 
age of the product we sell. As our grosses increase, the rise or fall of load factor 
has a greater and more unstable effect on net income. In 1954, a 1 percent 
change in load factor—in either direction, up or down—would have meant a 
change of $14 million in our profits. 

The air transportation industry is peculiarly susceptible to fluctuations in 
traffic and even relatively minor fluctuations can have a sharp effect on industry 
earnings. In 1949, the first reasonably normal period of airline operations 
since the end of World War II, the 16 domestic trunkline carriers earned less 
than $14 million after taxes and only $20,600,000 before taxes. A change of 
1 percent in the average passenger-load factor of the trunkline carriers in 1949 
would have decreased the operating income before taxes of these carriers a total 
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of $6,400,000 for the year. A change of 314 percent in the passenger-load factor 
would have wiped out trunkline profits in 1949. A314 percent change in load factor 
in 1949, amounted to an average of less than 2 passengers on a 57-passenger 
Constellation aircraft. This would have meant, in effect, that a traffiic decrease 
representing, for the entire industry, the equivalent of less than 2 passengers 
per Constellation schedule would have wiped out trunkline profits in 1949. 

The industry, regarded as an entity and in the light of low and unstable earn- 
ings, has not the hallmark of excessive profits traditionally characteristic of 
monopoly or concentration. 


V. UNRESTRICTED FREEDOM OF ENTRY WILL HURT, NOT HELP, THE DEVELOPMENT OF 
UNITED STATES DOMESTIC, INTERNATIONAL, AND TERRITORIAL AIR TRANSPORTATION 


Another approach which has been developed very recently suggests that there 
ought to be greater so-called freedom of entry in the certificated air-transporta- 
tion field. Thé committee should not be misled by this approach. 

Freedom of entry is a term of some currency these days in argument about 
the role and policies of the Civil Aeronautics Board in regulating the Nation’s 
airlines. Applicants for new routes frequently claim that so-called freedom 
of entry should be a feature of the airline industry, and complain incorrectly that 
the Board has followed an ill-advised closed-door policy of not certificating new 
domestic trunklines. 

But freedom of entry is only a catchword invented to advance particular in- 
terests who have no intention that it be given general applicability. In other 
words, what the exponents of so-called freedom of entry seek is just enough 
freedom of entry to get their own coveted route awards, limited to the most 
lucrative traffic centers, and then let the door close behind them. 

The simple fact is that freedom does not mean freedom when used by the 
freedom-of-entry advocates. 

No one seriously advocates freedom of entry in the sense the words would 
seem to imply: namely, that anyone could start airline service over any route 
at will. This is abundantly clear from the 4 months of hearings before the 
Senate Commerce Committee on the McCarran bill in 1954. When the committee 
staff searched the record of the hearings, it found frequent allusion to freedom 
of entry, but it could find no support for complete abandonment of the system 
of certificates of public convenience and necessity and return to a system of free 
and unrestrained competition. 

But if freedom of entry does not mean freedom of entry, what dees it mean? 

Some spokesmen for freedom of entry have used various qualifying words to 
preserve the emotional appeal of freedom of entry while not actually advocating 
it at all. Thus, they have used such terms as “regulated freedom of entry,” 
“greater freedom of entry,” “reasonable freedom of entry,” “some freedom of 
entry,” “some degree of freedom of entry,” “seme limitation of freedom of entry,” 
“considerable freedom of entry,” and “not absolute freedom of entry.” 

In terms of specific routes, the qualified concept of freedom of entry becomes 
even more restrictive. In terms of the coast-to-coast and New York-Chicago 
and New York-Miami routes, the number of carriers to be accorded freedom of 
entry would not be “15 or 20 or 30 * * * or anvthing like that” but “a number 
much nearer 3, maybe 4, or possibly even 2.” Thus, this application of freedom 
of entry to the few principal traffic-producing routes would mean denial of entry 
to 95 percent or more of the 55 nonsked letter holders. 

Those who have advanced the doctrine of unrestricted freedom of entry are 
interested in 1 and only 1 phase of air transportation—and that is the long- 
haul market to and between only the top cities and the top traffic segments. A 
single most outstanding example has been the application of 1 air carrier, 4 
nonscheduled combine now participating in 4 pending route cases, whose appli- 
cation covers service to 21 cities, every 1 of which is in the top 30 revenue- 
producing cities in the United States. As indicated before, it is these strong 
routes which support the operations of even the largest carriers to smaller cities. 
But this is only part of the story. These sponsors of so-called freedom of entry 
who seek favor from the Civil Aeronautics Board and sympathy from the 
Congress have also kept away from short-haul transportation of any kind. 
This reflects the economie truth that even high-density short-haul routes have 
not been productive of profit. 

It is axiomatic in transportation that the greater the trip length the lower 
the cost to the carrier and the greater its profit. The Civil Aeronautics Board 
submitted statistics to show comparative trip lengths for certain nonscheduled 
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carriers as contrasted with the average of the 13 trunks. In 1953, the trunks 
averaged 547 miles against the irregulars’ 1,667. 

What this all boils down to is the fact that freedom of entry is not the banner 
of any ideological crusade. It is not a realistic concept for the airline industry. 
It is merely a catchword employed for the age-old purpose of clothing personal 
aggrandizement in raiment of broader appeal. The question of having, or not 
having, one more air carrier on a given route should be decided on the merits 
of that route, not on sentiment about freedom of entry. Such a decision, on 
the facts of each particular proposal, is by law the Board’s job and should be 
handled by the Board exercising its judicial functions after full hearing. 

A most effective way to illustrate the specious nature of this doctrine of free- 
dom of entry is to imagine the situation which would doubtless result if there 
were no regulatory limitation on entry. In order to be equitably applied, it would 
have to be uniformly applied. 

On the day that concept was introduced, everyone would tear up his time- 
tables, disregard his certificates, forget that he has franchise responsibilities, 
and do what business he corporately pleased in the interest of greater profits and 
not public convenience. Airlines who have filed applications for particular 
routes would just start flying those routes and not wait on Board action. Car- 
riers who had sought for years to eliminate restrictions would just fly over the 
cities to which they have been restricted. The industry, in such a chactie 
struggle for survival, would then have to abandon service to roughly some 500 
of the cities to which it is now certificated and operate only between the 50 most 
profitable pairs of points. 

Or, alternatively, if the Congress were to accept this thesis of freedom of 
entry, as it is represented in pending applications before the Civil Aeronautics 
Board, it would be urging the creation of one or a number of new systems drain- 
ing the rich juice of the air-transport network from trunkline carriers who would 
continue to be forced to serve thin segments. This would create an extremely 
unfair and uneconomic competitive situation and dislocate the country’s air- 
transport network. It would not represent any new or additional competitive 
opportunity, reflecting itself in public good, but only a chance for a favored few 
to really enjoy excessive profits. 

The argument of freedom of entry is only an argument for favored privilege. 
Those who propound it have, in many respects, combined in their own field to 
squeeze out their own little competitors. That is a real manifestation of 
monopoly which might well deserve this committee’s very careful scrutiny. 


VI. CONCLUSION 


I am grateful for the opportunity to have appeared before you. Essentially 
my purpose was to readjust the perspective of the competitive situation in air 
transportation today, which continues to be self-interestedly fractured by the 
few who seem temporarily disappointed in the operation and decisions of aviation 
reguiatory agencies. Time does not permit a further analysis of this. It is 
necessary, though, to recognize the fundamental truth that the Civil Aeronautics 
Act of 1988 intended air transportation to be regulated as a public-service 
industry just like public utilities. 

The average American, unfortunately, gathers some of his impressions from 
personal experiences which may be annoying but are not always enlightening. 
The increase in airline traffic is not a reasonable measure of the increase in 
airline profits. Busy telephones, standby counters, and personal inconveniences 
are not the indexes of economic health; certainly they are not evidences of 
monupoly or concentration. Beyond that they are not necessarily reasons for 
opening floodgates, the result of which might well be to engulf our present air- 
line economy, overexpand competitive opportunity, unbalance systems carefully 
constructed, jeopardize future capital investment and the technological develop- 
ment which flows from it, and result in service patterns which reduce air service 
now provided to more people in more cities by more airlines than was ever 
imagined. 

In 1954 there were 59 certificated airlines, compared with the 22 which existed 
in 1938. These airlines have served well the objectives of the act of 1938 in 
creating an airline system which today is the most efficient, most useful, and 
mMOst competitive in the world. It serves our commerce, our postal system, and 
our national defense. It is a foundation of both our prosperity and our security. 
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(The Se tables were accepted for the record to amplify and 
supplement Mr. Gewirtz’ testimony :) 


TABLE I.—Competition shown by the sequence in which air coach tariffs were 
filed by competing airlines for the same city pairs 


| Dates of initial filing by 


Ist filing each competitor 


City pairs } beeper. feck £ oagti de eek odd 
| | 


Carrier Date | 2d filing 3d filing 


Boston-Chicago . .._.- Apr. 26, 1953 June 28,1953 | July 

Boston-Los Angeles i d May 18, 1953 | do Do 
Boston-New York Dec. 2, 1953 Jan. 1, 1954 | 
Chicazo-Cleveland pi } June 1,1950 | Apr. 26, 1953 
Chicago- Dallas Sept. 26, 1953 Dec. 1,1953 | Dec. 13, 1953 
Chicago- Detroit June 1,1950 | Apr. 26,1953 | Jam. 10, 1954 
Chicago-Los Angeles - - do_.......| May 18, 1953 


Chicago-New York............|{qaquital.------ -------- 


1, 1953 


73 Apr. 25, 1954 


Chicago-San Diego 
Chicago-Seattle - 
Chicago-Washington 
Cleveland-Minneapolis - - - 
Cleveland-New York 
Detroit-Los Angeles.........-- 
Detroit-New York Aug. Feb. 21, 
Detroit-Pittsburgh | . 15, 1952 


Los Angeles-New York__-._- Lees, |}May 18, 1953 


Los Angeles-Philadelphia - - --- _do__......} Mar. 21, 
Los Angeles- Phoenix June 1,1950 | Jan. 10, 1954 

Los Angeles-Portland, Oreg - . |..---do........] Nov. 15, 1950 

Los Angeles-San Disgo- aie ears : | Dee. 10,1951 | Jan. 1,1952 | Dee. 1: 
Los Angeles-San Francisco - -- - . | June 1,1950 | Nov. 15, 1950 | Sept. 25, 
Los Angeles-Washington Feb. 18,1952 | Mar. 1, 1953 | Mar. 2! 
New York-San Antonio Mar. 22,1952 | Dee. 13, 1953 

New York-San Francisco rt Sept, 25, 1951 |\ntar. 21, 1954 
New York-Washington -____.- Dec. 2,1953 | Jan. 1, 1954 
Philadelphia-San Francisco - - - J Sept. 27,1952 | Apr. 26,1953 | Mar. 21, 1954 
Portland, Oreg.-Seattle__.__.-- S June 1,1950 | Nov. 15, 1950 

San Francisco-Seattle - TORRE ARIAS ater tba Mi was 

San Francisco-Washington- - -- J Mar. 1,1953 | Mar. 21,1954 | Mar. 25, 1954 
| 

















1 A 4th competing airline has not filed a coach tariff for this pair of cities. 


TaBLeE II.—Egvamples of existing fare differentials between competitors on 
identical segments from local and joint passenger fares tariff No. C-3 





City pairs Competing carriers 


Detroit-San Antonio 
Boston-San Antonio | $83.00. 
| $84.90 day, $78.20 night. 
New York-San Antonio - | $74.00. ; 

| $78.80 day, $70.80 night. 
Philadelphia-San Antonio $71.00. 
San Antonio-Washington 


Dallas-Detroit 
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Tarte I1I.—City pairs with coach tariff filings by only 1 of 2 or more eligible 
competitors 
City pairs Airline with present coach tariff filing 
Denver-Oklahoma -City - j . Braniff 
Denver-San Antonio Do. 
Kansas City-Oklahoma C ity : Do. 
Kansas City-Wichita__- Do. 
Oklahoma City—Wichita Do. 
Montreal, Quebec—-New York _ Colonial. 
Chicago—Houston_ ____ Delta-Chicago & Southern. 
Chicago-New Orleans ; ‘ Do. 
Chicago-St. Louis- ales : Do. 
Dallas-St. Louis- -__- Do. 
Houston—Memphis- - ___- ' Do. 
Houston-St. Louis_ -_- = ; Do. 
Chicago-Spokane_ - __- - - Northwest. 
Cleveland—Spokane. Do. 
Detroit-Spokane- - _ _ -- ? a Do. 
Milwaukee—Spokane- - - dint a Do. 
Milwaukee—Washington {Capita 
Spokane-Washington- - - - ‘ .. Northwest. 
Hartford—Los Angeles _ United. 
Hartford—Oakland/San Francisco - Do. 
Hartford—San Diego Roos Do. 
Long Beach—Los Ange les Western. 
Long Beach—Oakland/San Franciszo - Do. 
Long Beach—Portland 4 Do. 
Long Beach-San Diego- ___- Boe a Se Do. 
Long Beach-Seattle ste Do. 
Oakland—San Francisco- _____ 5 : Do. 


TasLeE 1V.—Big four participation in total domestic service, 1938 and 1954 


[All data in a 


Other Local serv- 
trunks ice 


Grand 


totals All cargo | Helicopter 


Big Four 


Revenue-passenger miles___- 475, 600 393, 180 82, 420 
Percent ean 100. 0 82. 67 17. 33 
Revenue-ton-miles______- 58, 113 50, 936 7,177 
Percent 100. 0 87. 65 12. 35 
Total operating revenues $42, 251 $32, 858 $9, 393 
Percent 100. 0 77.77 22. 23 


1954 


Revenue-passenger-miles____ 16, 696, 004 | 12,951,139 | 3, 283, 499 461, 183 
Percent 3 x 100.0 77. 57 19. 67 2. 76 
Revenue-ton-miles__. _-- 1, 973, 788 1, 386, 597 469, 819 48, 364 
Percent a 100. 0 70. 25 23. 80 2. 45 
Total epee 5 revenues._...| $1, 048, 789 $707, 141 $269, 946 $55, 846 
Percent ; 100.0 67.42 25. 74 5. 32 


TABLE V.—Big four portion of revenue passenger miles, 1941, 1946, and 1954 


[Domestic revenue passenger miles, 000 omitted] 


= - —— — 


1941 Percent 1946 Percent 1954 Percent 


Total domestic. ___ ‘ : 1, 378, O87 | 100.0 5, 909, 923 | 100.0 16, 696, 004 100. 0 

F ’ : ; 1,094,592 | 79.43 | 3,923,162 | 66.38 | 12,951,139 77. 57 
Other trunks... _- 283,495 | 20.57 | 1,979,949 33.50 3,283,499/ 19.67 
Local service. va . 5, 812 .12 461, 183 2.76 
Helicopter. ____ cS en Ls rae 2 a : 01 
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TABLE VI.—Comparison of 1938 and 1954 price levels selected indices from survey 
of current business 


| Index 


period 


Prices received by farmers, all products | 1910-14 
Retail prices: 
Clothing 194749 
I aaa | 1947-49 
Gas and electricity 1947-49 
Home furnishings .| 1947-49 
Wholesale prices: 
Industrial chemicals 194749 
Fertilizer ‘ | 1947-49 
Paint and oils_____ 1947-49 
Petroleum products | 1947-49 
Household furniture 194749 
Footwear 1947-49 
Lumber . 1947-49 
Agricultural machinery | 194749 
Motor vehicles _-- | 1947-49 | 
Tires and tubes____- 194749 
Construction costs, 20 cities: 
Apartnients, hotels and office buildings, brick and concrete j | 1926-29 
Residences, brick 1926-29 
Trans; ortation fares: 
Rail _- 1938 
1938 
1938 


~ 


SSHBASSRVS LSeS Ss 


FON SCHKASCANSO BOR OO 

















Net profit or 
loss (—) after 
tazres and charges 
—$2, 596, 639 

2, 405, 825 


—1, 134, 505 


—2, 913, 2 


1Calendar year. 

Mr. Roptno. The next witness is Mr. William Simon. Will you 
take the stand, please, and state your name and your affiliation, to 
the stenographer ? 

You have a prepared statement ? 


STATEMENT OF WILLIAM SIMON, COUNSEL, EMPIRE STATE 
PETROLEUM ASSOCIATION, INC. 


Mr. Simon. Yes, sir. I believe Mr. Maletz has copies of it. 

Mr. Materz. Yes, we do, Mr. Simon. 

Mr. Suwon. Mr. Chairman and members of this distinguished com- 
mittee, I am William Simon of the District of Columbia bar. I was 
a member of the Attorney General’s National Committee To Study 
the Antitrust Laws. I hold the deep conviction that its conclusions 
are in the public interest, express a vigorous adherence to the philoso- 
phy of our antitrust laws, and that time will prove its soundness. 

I am here today on behalf of Empire State Petroleum Association 
in an endeavor to straighten out this record as to what the Supreme 
Court decided in the Standard Oil Co. (Indiana) case (340 U. S. 
231), especially as it affects oil jobbers. Representing Empire State 
Petroleum Association, as an intervener in that case, I filed briefs 
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with the Federal Trade Commission, the court of appeals, and the 
Supreme Court in opposition to the Commission; and I argued the 
case before the Supreme Court, for 12 State oil jobber associations. 

Mr. Harkins. Mr. Chairman, I would like to clarify our record 
regarding the facts concerning this case. We have had a lot of testi- 
mony pr, sides of this case, and there are some questions I would 
like to put to Mr. Simon now to clarify the record. 

Mr. Roprtno. Go ahead. 

Mr. Harkins. First of all, Standard Oil Company of Indiana 
markets in 14 States. What States are those / 

Mr. Srwon. I cannot tell you exactly but they are roughly the 
middle western area of the United States, roughly as far east as 
Michigan, as far west as the Dakotas and Wyoming, and as far south 
as Missouri and Oklahoma. 

Mr. Harkins. In this marketing area does Indiana Standard dis- 
tribute branded products through jobbers ? 

Mr. Suwon. They do. 

Mr. Harxrns. In what localities? 

Mr. Sraon. I cannot tell you that except that I do know they have 
jobbers, they had 4 of them in Detroit, as the evidence in this case 
shows, and I know generally that they had other jobbers, but I cannot 
tell you whether it is 10 or a thousand others. 

Mr. Harxgins. Then you cannot answer the question as to whether 
the situation in Detroit is the usual marketing situation for Indiana 
Standard or an unusual marketing situation ? 

Mr. Srwron. I cannot. 

I can only tell you that it is usual throughout the United States for 
gasoline to be distributed both by major oil companies selling direct 
to filling stations, and by jobbers, in the same area also selling the 
branded gasoline of major oil companies to filling stations. Which 
company does which in what town I cannot tell you, but it is common 
throughout the country for both jobbers and major oil companies to 
distribute to filling stations. 

Mr. Harkins. I wanted to narrow it a little bit. 

Is it usual throughout the country for any oil company to distribute 
in the same locality, in the same marketing area, branded petroleum 
products through both jobber organizations and retail outlets? 

Mr. Suron. Yes, sir. 

Is that the end of your question ? 

Mr. Harxrns. No. 

In general, what is the jobber differential, or the jobber margin? 

_Mr. Srwon. I do not know that there is any answer to your ques- 
tion, in general. I can tell you that in this case which was tried, 
mind you, in 1938 and 1939, at that time the jobber margin in Detroit 
was a cent and a half a gallon. 
_ [have seen prices in the Wall Street Journal and other papers that 
indicates the jobber margin now is somewhere between 214 and 3 cents, 
but in this record in 1938 or 1939, the evidence was that it was a cent 
and a half in Detroit. 

Mr. Harkins. The margin was a cent and a half for jobbers in the 
Detroit marketing area? 

Mr. Srmon. I cannot tell you about all jobbers; I am telling you only 
what the record shows. ; 

63478—55—pt. 348 
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Mr. Harkins. The four jobbers involved there got a cent and a 
half? 

Mr. Simon. That is correct. 

Mr. Harkins. Those are all the questions I have right now. 

Mr. Srwon. I might mention that the attorney for the National 
Association of Gasoline Retailers, who had intervened in the Standard 
Oil case that I referred to earlier to support the Commission’s posi- 
tion, also took an active part in the work of the Attorney General's 
committee, so that both viewpoints were represented. 

I am less concerned today with the merits of the Supreme Court 
decision than I am in trying to correct the manifest misstatements 
about, and distortions of, that ruling. Before we debate a legal policy, 
we should have the facts straight. 

The Supreme Court held that section 2 (b) of the Robinson-Patman 
Act makes it a full defense to a charge of price discrimination for a 
seller to show that he in good faith met an equally low price of a 
competitor. 

The Federal Trade Commission had construed the “meeting com- 
petition” proviso of section 2 (b) as providing merely for a rule of 
evidence. It held that the proviso was inapplicable whenever a seller's 
price reduction to meet the lower price of a competitor injured com- 


petition. The Supreme Court reversed because, it said, the Commis- 
sion’s construction would completely nullify the meeting competition 
defense expressly provided for in the statute. 

The Court also found that the Commission’s construction would 
bring the Robinson-Patman Act in direct conflict with the economic 
policy of competition expressed in our basic antitrust laws. As the 


late Mr. Justice Jackson, a former Attorney General and a former 
head of the Antitrust Division, said during the oral argument: 

The whole philosophy of the Sherman Act is go out and compete, get business, 
fight for it. Now, the whole philosophy we are asked to enforce here is that 
you really must not; you should let this business go and not meet the competi- 
tion. I have difficulty in knowing where we are with this. 

The Court did no more—and I cannot emphasize this too strongly— 
than to hold that a seller could reduce his price in good faith to meet 
a lower price which was available to the buyer from a competitor. 
And it made clear that the burden of showing good faith—that is, 
that the seller reasonably believed that he had to make the particular 
lower price to sak a competitor’s lower offer—was on the seller and 
not on the Commission. 

The Court remanded the case to the Commission to make a finding 
of Standard’s good faith. That issue is now pending on review before 
the Court of Appeals after the Commission found against Standard. 

On May 10, 1955, before this committee, Congressman Patman gave 
a most amazing characterization of the Supreme Court’s decision. 
saying: 

Now let us suppose that I see my [political] opponent coming along the street 
and he is unarmed, but I have a gun. He has not attacked me in any unlawful 
way, but I know that he has been trying to win over some of the voters who have 
supported me in past elections. So I pull out my gun and start shooting at him 
and I hit several innocent bystanders. Let us suppose further that my opponent 
takes cover behind a tree, and I then make myself comfortable and begin taking 
some leisurely potshots at that tree. I know that as long as I keep my opponent 
pinned behind that tree he cannot be out winning over more of the voters. So I 
continue taking potshots, and every now and again I hit an innocent bystander. 
T hit a lot of small children, * * *, 
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And then he added: 


These are almost precisely the things the Supreme Court told the Standard Oil 
Co, and the FTC [that Standard could do] in the Standard Oil (Indiana) decision. 

Nothing in the Supreme Court’s decision remotely supports that in- 
flammatory and distorted analogy. Standard had four Detroit cus- 
tomers who even the Commission agrees, and the Supreme Court espe- 
cially pointed out, would have received the jobber—tank car—price 
whether or not Standard sold to them as jobbers. The only question 
was whether, to keep them as customers, Standard could meet a price 
that was lawfully available to them from others. 

The Supreme Court decision makes clear that the “good faith” de- 
fense does not permit a seller to meet an admittedly unlawful price of 
a competitor. Since it would have been unlawful for Mr. Patman’s 
political opponent to go around shooting people, the 2 (b) defense 
could not possibly justify Mr. Patman’s salad ful conduct. 

It would be a more apt analogy to assume that the Congressman’s po- 
litical opponent was winning over voters by lawful and proper cam- 
paign tactics. The Congressman would then certainly be at a serious 
competitive disadv antage if he were prohibited from meeting those 
campaign tactics. No one would want to run for public office and be 
denied the right to meet the lawful and proper competition for votes 
of his politic al opponent. That is more nearly what is involved here. 

Mr. Patman was also in error when he said the Court had not accu- 
rately interpreted the Robinson-Patman amendments.’ 

The original Clayton Act permitted price reductions to “meet com- 
petition.” This permitted a price reduction to compete against the 
better service, higher reputation, increased advertising, or other com- 
petitive advantage of the competitor. What Congress ‘did in the Rob- 
inson-Patman amendment was to narrow the meeting- competition 
defense to meeting only “an equally low price of a competitor.” As 
the Supreme Court pointed out in the Standard Oil case, Congress 
certainly did not intend wholly to destroy the defense. 

Under the change made by the 1936 amendment, the seller can avail 
himself of the meeting- competition defense only in meeting a lower 
price of a specific competitor. Just last month, the Federal Trade 
Commission in two cases—matter of S. Edelmann & Co., Docket 5770; 
matter of C. E. Niehoff & Co., Docket 5768—held that section 2 (b) 
could not be used to justify a price reduction to meet competition 
generally. 

Mr. Patman finally said that he could not be stopped in his indis- 
criminate shooting until a determination of his good faith had been 
nade. But it is inevitable in any construction of the Robinson-Pat- 
man Act or any antitrust law, which involve economic offenses not 
physical assaults, that the Government is not entitled to any relief 
oa il an offense is shown. 


Testifying on the Patman bill, on July 10, 1935, Mr. Patman was asked a question about 
the bill by Mr. Walter. He answered: 

“I would rather Mr. Teegarden, who will follow me, would answer. * * * Mr. Teegarden 
wrote this bill. He conferred with the officials of the Department of Justice, he conferred 
with the Federal Trad2 Commission officials. and when he gave me the bill I went over it 
carefully with the Legislative Drafting Service here. I went over it with officials of the 
Federal Trade Commission and with good lawyers here in this House, and, although we 
disagreed about some parts of it. we considered it a good, long step in the right direction 
and introduced the bill so as to present it to this committee.” 
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Again it is important to note that the burden of proving good faith 
is upon the seller charged with price discrimination. 

The only indiscriminate shooting that has followed the decision is 
in stating what the case decided. 

I am at a complete loss to understand the erroneous statements 
repeatedly made by Senator Kefauver, such as: 

The burden is upon enforcement agencies to prove the discrimination was not 
in “good faith’—which is almost impossible as a practical matter. 

He made that statement in introducing S. 11 to overturn the Stand- 
ard Oil decision, and he made similar statements before this committee 
iast month and before the Senate Judiciary Committee this month. 

It is both unfair and incorrect to refer to the jobbers involved in 
the Standard Oil case as “favored customers” selected by Standard. 
Standard had nothing to do with their qualifying to buy at the tank- 
car, or jobber, price. The tank-car, jobber, price had become available 
to each before Standard ever offered it to any of them. 

The Supreme Court found: 

The distinctive characteristics of these “jobbers” are that each (1) maintain 
sufficient bulk storage to take delivery of gasoline in tank-car quantities (of 
8,000 to 12,000 gallons) rather than in tank-wagon quantities (of 700 to 800 gal- 
lens) as is customary for service stations; (2) owns and operates tank wagons 
and other facilities for delivery of gasoline to service stations; (3) has an estab- 
lished business sufficient to insure purchases of from one to two million gallons 
a year; and (4) has adequate credit responsibility. 

Mr. Harkins. Mr. Simon, what is the significance of the quotation 
marks around “jobbers” ? 

Mr. Simon. I assume it relates to the footnote of the Court at that 
point in which the Court said: 

Whether or not they are jobbers is not important to the decision of this case, 
because the fact is, they had these prices available to them, and whether the 
statute permitted the meeting of the prices that were offered to them was not 
controlled by whether they were technically jobbers or technically retailers or 
technically something else. 

Mr. Harxrns. Was there an argument before the Court that these 
four concerns were not, in fact, jobbers, but were rather retailers? 

Mr. Stmon. One of the four—let me say this, all four, without any 
question, bought as jobbers; that was never disputed. One of them re- 
sold only to its own retail stations. It was the operator of a chain of 
retail stations. One other resold in small part to his own retail sta- 
tions, and in large part to other retailers, and the other two sold to 
retailers. 

The argument was made that whether or not a person is a jobber 
depends, not on the way he buys, but on the way he sells, and if one 
sells to jobbers and to retailers, he is only a jobber on that part of his 
business which he resells to retailers. The Court in the footnote that 
followed, which I have quoted, said that for the purpose of this deci- 
sion that was not important, and the Court did not decide the point. 

When a businessman owns the facilities, and by facilities I mean 
what the Court referred to in the quotation, the tank wagons to make 
the deliveries and the bulk plant for the storage, and has the busi- 
ness—he can buy gasoline at the tank-car, jobber, price from many 
suppliers competing for his business. And the fact that he may resell 
gasoline at retail, as almost every jobber does from time to time, does 
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not affect the availability to him of the tank-car price. The Commis- 
sion has so recognized. 

Some suppliers sell only in tank-car quantities at the tank-car price 
and, therefore, under any conceivable construction of the Robinson- 
Patman Act, will continue to be able to give the jobber price to any 
tank-car buyer no matter how or at what price he resells the gasoline. 

The problem of the Standard Oil case arises only with respect to 
suppliers who happen tosell both to jobbers in tank-car quantities and 
to retailers in tank-wagon quantities in the same area. 

Mr. Harkrns. Could I just interrupt you again at that point? Is 
it common in the distribution of petroleum products to market in that 
way? 

Mr. Srwon. Yes, sir. 

Mr. Harxrns. It is? 

Mr. Srwron. Yes, sir. I want to make it clear it is not exclusively 
done. There are many companies in a given area that sell only to re- 
tailers. There are many companies in a given area, or the same area, 
that sell only to jobbers, and there are many companies in a given area 
or the same area that will sell to both of them. 

Mr. Harxrns. The question I am addressing myself to is: Is it 
common for a petroleum company to distribute branded products in 
the same-locality through both jobbers and retail outlets ? 

Mr. Stmon. Yes, sir; that is right. 

Mr. Harkins. All right. 

Mr. Srwon. The question is whether such a dual distribution sup- 
plier can give his tank-car—jobber—customers the same price that 
is lawfully and freely available to them from suppliers who do not 
sell to retailers in tank-wagon quantities. 

The Commission’s purpose to create rigid price uniformity is futile 
in any event as long as suppliers who sell only in tank-car quantities 
can give their tank-car price to any buyer. But it does put jobbers 
who deal with dual distribution suppliers in a competitive straitjacket 
because— 

1. They are required by the Commission’s order to resell at the price 
their supplier charges its retailers. This is a handicap in competing, 
in price or services, with jobbers whose suppliers do not sell to re- 
tailers. These jobbers are denied the right to make the price for goods 
they own, or to meet a lower price a competitor offers the customer, 
even if they propose to charge all their customers the same price. 

2. Those jobbers must pay the retail price for the gasoline they 
resell at retail—even though they perform the jobber function in its 
distribution. All retailers are to buy at the same price, even though 
some do not, while others do, perform the distribution functions of 
moving the gasoline from the refinery or terminal to the service sta- 
tion. Since this involves substantial inventory and equipment invest- 
ments, it is itself discriminatory. 

3. Disadvantages of dealing with dual distribution suppliers would 
ultimately compel jobbers to give up dual distribution suppliers. 
That means fewer suppliers competing for the jobber business and the 
substantial loss to jobbers of their investment in signs, advertising, 
and buildings utilizing their present supplier’s trade name. Many 
jobbers have spent almost a lifetime and invested their savings in 
promoting the sale of the gasoline of a dual distribution supplier. 





2590 ANTITRUST AND MONOPOLY PROBLEMS 


Mr. Harkins. Mr. Simon, do you know of any specific individuals 
in that situation ¢ 

Mr. Simon. Yes. I haveaclient who qualifies on that. The Citrin- 
Kolb Oil Co. is owned by Mr. Citrin and his wife and Mr. Kolb and 
his wife, and they are small-business-men jobbers—a small company. 
They are jobbers of the Standard Oil Co. 

Mr. Harkins. Which company ? 

Mr. Simon. Standard Oil of Indiana. They own—do not hold me 
to this number—something like 90 service stations which they lease 
out to people who operate the service stations, but Citrin-Kolb owns 
the building. All of those buildings are built to blend with the adver- 
tising of the Standard Oil Co., to take advantage of the advertising by 
having the same design, and they have the name “Standard” in the 
bricks and on the advertising, and so on. 

I have many times heard Mr. Citrin complain to me what a terrific 
loss he would have if he ever had to change suppliers because the bricks 
in his buildings have the name “Standard” in them. 

Mr. Harkins. Is Standard of Indiana distributing to retail outlets 
in the same market that Mr. Kolb has his filling stations ¢ 

Mr. Suwon. Yes, sir. The record in the case showed that Standard 
had 358 retail gasoline station customers in the Detroit area, and the 
4 jobber customers that we talked about earlier were all in the Detroit 
area, 

Mr. Harkins. Maybe I misunderstood you. I thought Mr. Kolb 
was in the Cleveland area. 

Mr. Stwon. No, sir; Iam sorry. Detroit. 

Mr. Harkins. I see. 

Mr. Stmon. Mr. Patman here referred to his bill, H. R. 11, as the 
equality of opportunity bill. As applied to jobbers, and to sellers, 
it is an inequality of opportunity bill. One jobber is to be denied the 
tank-car price, merely because his supplier also sells to retailers in the 
urea, While his competitor is free to get the jobber price. 

Similarly, Mr. Patman would deny every seller an equal oppor- 
tunity, in fact any opportunity, to sell their goods in a distant market 
where local competitors offer a lower delivered price. Sellers pro- 
hibited by law from meeting a lower price which a competitor is offer- 
ing to the customer are denied any opportunity to make the sale. 

The Attorney General’s committee recommended that the good faith 
defense, and I quote from the report— 
be utilized solely to test the seller’s adherence to the basic objectives of the 
meeting competition proviso: facilitating price reductions in genuine response 
to competitive market pressures in order to equalize a competitive opportunity. 
It seems to me that no one who believes in a competitive economy can 
object to that recommendation. 

Mr. Rocers. May I interrupt you there? 

Mr. Stmon. Yes, sir. 

Mr. Rocers. Do I understand that the Supreme Court’s decision in 
the Standard Oil of Indiana case, in effect, held that the good faith 
problem was met so far as Standard was concerned when it sold at the 
same or a lower price than its competitor? Is that your understand- 
ing of what that decision held ? 

Mr. Stmon. Two things: One, the Court certainly did not say you 
could go below it. 


Mr. Rocers. Yes. 
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Mr. Stmon. There is nothing in the opinion that indicates that you 
have a right to meet below, that is, go below in meeting it. The Court 
did say you could meet or partially meet, because the facts in that case 
were that Standard did not go down as low as some of the competitive 
offers, and the Court said that you could meet or partially meet. 

But, Congressman Rogers, the mere fact that somebody else offers 
» lower price to a customer of mine, does not automatically put me in 
good faith in meeting that lower price. 

Mr. Rogers. That is what I am getting at. 

Mr. Srwon. Yes. This is not all spelled out in the Court’s opinion. 

Mr. Stuon. But the Court does quote extensively from the Staley 
case, and in the Staley case, in the very quotations the Court used in 
the Standard Oil case, they talked about a reasonable man doing 
what he honestly has to do competitively. 

Mr. Rocers. What I mean, as you have outlined in the previous 
part of your statement, was that the Standard Oil Co. was in the 
territory. 

Mr. Srwon. That is right. 

Mr. Rogers. And they were meeting the competition. Did they 
bring their price down to the price that somebody else was selling 
in order to retain a customer? Were those the facts in the case? 

Mr. Srwon. Yes, sir. 

I would like to add, if I may, in terms of gasoline which makes it 
easier to talk about 

Mr. Roeers. Sure. 

Mr. Srwon. We all know that there are many gasolines that are 
commonly referred to as branded gasolines. 

There are many gasolines that are commonly referred to as un- 
branded gasolines. 

I have absolutely no doubt in my mind whatsoever that the statute 
and the Supreme Court’s interpretation of the statute does not per- 
mit the seller of a branded gasoline to meet the lower price of an 
unbranded gasoline; there just is not any doubt in my mind at all. 

Mr. Rogers. That is the thing that is confusing me in my under- 
standing of what this case meant. If what you say is true, that all 
they were doing there was meeting competition in a Reld in which they 
were already in. 

Mr. Suwon. Yes, sir. 

The facts are Standard had seven jobber customers in this territory. 
Competitors of theirs, and I am not talking about off-brand competi- 
ors, lam talking about Phillips 66—— 

Mr. Rogers. Just forget offbrands. 

Mr. Smwon. Standard Oil of Ohio, Shell, Texas, Texaco, Gulf, all 
equally well—have equal public acceptance, let us say, came in and 
offered their customers lower prices; and the trial examiner who 
heard the case found that Standard reduced its price to retain these 
four remaining customers. They had already lost 3, you see; they 
started out with 7 jobbers, and they lost 3 of them to the competitiors. 

After losing 3, the trial examiner found they had reduced their 
price to the remaining 4 to meet lower offers that were made to them 
by the sellers of gasoline of comparable public acceptance, branded 
gasolines. There was evidence in the record, Congressman Rigers, of 
a offers from unbranded dealers, but those did not figure in 
this 
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Mr. Rocers. We are talking about competitive brands, that is, 
known brands, and, of course, not having a known brand, it is not 
competitive. 

Mr. Stmon. The way I would like to put it, ee Rogers, 
and I have written a half dozen law-review articles on it, so it is 
something I have thought about a great deal, if you and I were goin 
out to buy some facial tissues, and a drugstore had 3 or 4 brands, | 
1 of them was Kleenex, and they were all the same price, we would 
buy the Kleenex and not the other ones. 

In order for the other brands to sell, they have to be at a differential 
below the price of Kleenex—I do not know whether it is 2 cents a box 
“ 5 cents—but the druggist knows it has got to be a certain differential 

elow. 

If, in Maine, a man started making facial tissues which he sold only 
locally in Maine, and he sold them at a much lower price, this law 
gives the Kleenex company the right to meet his price, but they could 
not go all the way down, because if it is normally a 5-cent-a-box mar- 
gin that you have to have in order to honestly and fairly compete, 
then they could go down to 5 cents above him, but if they went all the 
way down, they would put him out of business because nobody would 
buy that unknown brand of facial tissues if Kleenex were selling at 
the same price. 

So, all you can do is preserve the normal differential. 

Let me translate that into something that I think you know some- 
thing about. 

Beet sugar always sells for 10 cents a bag below cane sugar. It has 
been doing that for 50 years. 

A cane-sugar man could not meet the beet-sugar price, because if 
he did nobody would—I should not say “nobody,” but they would 
have trouble selling them at the same price. 

So that you have to preserve the differential and that, Congressman 
Rogers, is a part of the good faith, because you are not in good faith if 
you go down further than you have to to preserve the equal competi- 
tive opportunities. 

Mr. Rogers. Would you say in the illustration that you gave about 
the sugar-beet industry, that if cane came down below the 10-cent 
differential that was maintained by the beet people they would then 
be not operating in good faith because they have not maintained the 
differential ? 

Mr. Stuon. The Supreme Court in the Standard Oil case, and the 
Federal Trade Commission in its subsequent decision following the 
Supreme Court in the Standard Oil case only said that in the case | 
talk about the man with superior public acceptance cannot go all the 
way down. 

Now, that is all that has been decided by either the Commission or 
the court so far, but in my opinion, sir, in my opinion you have got to 
take the other side of the coin, too, and that to me means that if the 
fellow with superior public acceptance has to preserve the differential 
on top, I would give the man with inferior public acceptance the right 
to preserve it below, but on that, sir, I am just giving you my opinion, 
and no court or commission has passed on if. 

Mr. Rocers. That is true. But what we are trying to ascertain is 
what constitutes good faith in these transactions. e are trying to 
get from you what actually constitutes good faith. 
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Good faith according to the definition you have just given us in- 
volves keeping within ‘the range of the historic differential that has 
existed in the past. 

Mr. Suwon. Correct, sir. 

Mr. Rocers. And if an attempt is made to vary from that, then it 
is not in good faith although retaining the differential may result in 
your losing customers. Must he maintain that differential and still 
continue to lose customers ? 

Mr. Sron. But if you had an equal opportunity you would not be 
losing customers. 

Mr. Rocers. I know. But here the illustration you have given is 
that there must be at least a maintenance of that differential like in 
the sugar and Kleenex illustration. 

Mr. Stuon. But I do not believe, Congressman Rogers, that there 
is any rigid yardstick ; I do not believe you can open a book to page 62 
and say that in gasoline that difference has to be 1.7 cents. 

Mr. Rocers. I know, but you are in the practice of law, as I have 
been, and suppose you have a client who comes in and asks you that 
question. What would be your advice to him; maybe that is asking 
toomuch. You might want to send me a bill. 

Mr. Sraron. I will be glad to answer that, and I have answered it 
in the past. 

Mr. Rogers. Yes. 

Mr. Srwon. I have had clients say to me, “We used to have a dif- 
ferential of 2 cents, and he dropped his price, and I followed him 
down, and I have kept following it down. I think unless I narrow 
that to a cent and a half I am going to lose a lot of business.” 

I have said to clients, “Well, you just cannot do anything on the 
basis of what you think is going to happen. If you actually do lose 
a lot of business, you come back in 3 months and we will talk about it 
again.” 

“Tf he has been losing a lot of business, then I would say the fact 
is that the 2-cent differential is no longer a normal differential; but 
merely because he thinks he is going to lose some business, I would 
not regard him as being in good faith. I think you have got to lose 
some first. 

Mr. Rocers. Then, having lost it, how far 

Mr. Smaon. I would let him go down, sir, only so far as he has to 
to preserve the normal competitive opportunity and that. of course, 
would have to be a question of fact which the Federal Trade Com- 
mission or a district court would have to decide in each case. 

But the reduction, sir, must always be defensive and not aggressive. 
You cannot do it to go out and get a bigger share of the market. 

Mr. Rocers. In other words, he cannot go out to get a bigger share 
inthe market. But would you say he could continue if it is necessary 
for him in order to meet that competitive condition—and I am assum- 
ing that he stays within the good advice that you have given him, 
and he is not in violation of the law—can he continue to reduce the 
price until he is losing money in the transactions ? 

Mr. Saxon. Well, he can only do it, sir, following the other fellow, 
and if the other fellow is not doing it illegally. 

Mr. Rogers. Isee. I assume that the other fellow is doing it legally. 

Mr. Sruon. Let me take a simple example. Let us suppose we have 
aman who owns one gasoline station, and he happens to have a rich 
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father and he decided that he was going to sell gasoline for 10 cents a 
gallon, even though it costs him 20 cents a gallon, and his father gave 
him a lot of money, and it is a tax deduction anyway, and he says, 
“T am going to sell it at 10 cents a gallon.” 

That is his price to everybody, so he does not violate the Robinson- 
Patman Act. 

If I am across the street from him, even though I lose money, it is the 
only way I can stay in business, and he is lawfully selling ‘it at 10 or 20 
cents a gallon, I think I have the right to meet it, even though we are 
both losing money. 

My only alternative would be for me to close up my station. 

Mr. Roprno. Would you continue, Mr. Simon. We have another 
witness. 

Mr. Srwon. Right. 

It has been said here both by Congressman Patman and by retail 
gasoline dealers that the Supreme Court’s decision “made new law 
with respect to this defense.” But as early as 1941 the staff of the 
Federal Trade Commission wrote in a TNEC Monograph (No. 42): 

The amended (Robinson-Patman) act now safeguards the right of a seller 
to discriminate in price in good faith to meet an equally low price of a com- 
petitor, but he has the burden of proof on that question. This right is guar- 
ranteed by statute and could not be curtailed by any mandate or order of the 
Commission. * * * The right of self-defense against competitive price attacks 
is as vital in a competitive economy as the right of self-defense against personal 
attack. 

And the Department of Justice wrote the chairman of this com- 
mittee on July 10, 1951, that— 
the Department has always interpreted subsection 2 (b) as permitting a seller to 
defend conclusively against a charge of price discrimination by affirmatively 
snowing that such discrimination was made in good faith to meet the equally 
low price of a competitor (Rept. No. 2438, 82d Cong., p. 6). 


Mr. Patman told this committee that large oil companies were— 


acting in good faith to ruin thousands upon thousands of small independent 
businessmen. 

But he did not indicate how that could be pees or in what manner 
it was being done; and he also said that the Supreme Court had de- 
clared that— 

a supplier has a vested right in the continuing patronage of the people who have 
bought from him, so much so that he is justified in using the method of pricing 
we condemned as an instrument of monopoly. 

This, I submit, certainly represents an unusual concept of “good faith.” 

The Court did not give anyone such a vested right either as an 
instrument of monopoly or otherwise. Its ruling was to the contrary, 
for it said: 

In the Sherman and Clayton Acts, as well as the Robinson-Patman Act, “Con- 
gress was dealing with competition which it sought to protect and monopoly 
which it sought to prevent.” 

The Court did no more than to say the statute gave suppliers the oppor- 
tunity to meet a lawful lower price of a competitor so that each could 
ae om on an equal basis. 

This committee has been told that price discrimination and meeting 


competition are the cause of a high turnover in gasoline dealers. This 
is a wholly irresponsible statement not in any way supported by fact. 
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The fact is that in the 19 years this statute has been in effect, includ- 
ing the 4 years since the Standard Oil decision, no seller has ever suc- 
ceeded in defending a Commission charge of price discrimination by 
successfully showing the good faith meeting of a competitor’s lower 
price. 

Such is the confusion on this question that at a public hearing on 
June 1, 1955, Senator Kefauver said about investigations of cases 
involving meeting competition : 

I have been advised that Mr. Simon testified before the House committee that 
the report was, or that those cases were no longer investigated by the Federal 
Trade Commission. 

I do not know who so advised him, but I had never testified before 
today and I do know that I have never made such an irresponsible 
statement. 

Mr. Maerz. Mr. Snow is counsel for the National Congress of Pe- 
troleum Retailers, and he did so testify before this committee. Pos- 
sibly it was a slip of the tongue by Senator Kefauver. 

Mr. Stmon. Of course, to confuse me with Mr. Snow is like confus- 
ing Paul Butler with Leonard Hall. 

Mr. Materz. But I do believe that Senator Kefauver accurately 
paraphrased Mr. Snow’s testimony before this committee on that point. 

Mr. Srmon. I would not quarrel with that, but he did not para- 
phrase me. 

Mr. Materz. All right, sir. 

Mr. Suwon. Mr. Patman told this committee that “favored dealers” 
of Standard “were taking trade away from Standard’s other retail 


dealers and —— these dealers out of business.” I have read the 


5,000 printed pages of the record. There is no evidence whatever of 
even a single dealer having been put out of business. 

Mr. Patman’s statement of the competition which Standard was 
meeting 1s: 

Why was Standard commercially shooting innocent bystanders? It was meet- 
ing the prices of the Red Indian Co. Red Indian is a small Michigan refiner, 
making gasoline from Michigan crude. It sold what is frequently called an 
off-brand gasoline; its gasoline is not nationally advertised. The price of its 
gasoline to consumers was normally several cents below Standard’s price. * * * 
_ This statement is contrary to the record in every respect. The fact 
is that the Commission named a number of branded gasolines offered to 
Standard’s jobber customers. And Red Indian, referred to by Mr. 
Patman, was not a Michigan refiner of off-brand gasoline, but a dis- 
tributor of Phillips 66 and Fleetwing, of Phillips Petroleum and 
Standard Oil of Ohio, hardly off-brand gasolines. 

The Commission went on to find: 

It may well be that (Standard) was convinced that if it ceased granting tank- 
car prices to Citrin-Kolb, Wayne, and Stikeman and continued to refuse the 
tank-car prices to Ned’s Auto Supply Co. it would lose these accounts. It had 
substantial reasons for believing this to be the case, for all of these concerns, 
except Ned’s ‘Auto Supply Co., had already been recognized as entitled to the 
tank-car price under the commonly accepted standards of the industry, and 
Ned’s had achieved a volume of distribution which brought it within the range 
where it was likely to be so recognized by a major oil company at any time * * * 

Mr. Harxtns. May I ask some more questions ? 

Mr. Stmon. Yes, sir. 

Mr. Harkins. What area of tne country is represented by the mem- 
bership of the Empire State Petroleum Association ? 
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Mr. Srmon. Solely New York State. 

Mr. Harxktns. Does membership include filling station operators? 

Mr. Stmon. No, sir. The members of Empire State Petroleum As- 
sociation are approximately 275 jobbers in New York State. 

Mr. Harkrns. Some of those jobbers have chain outlets? 

Mr. Stmon. I am sorry I did not hear that. 

Mr. Harxrns. Dosome of those jobbers operate chain retail outlets? 

Mr. Srmon. I do not know that many of them own retail stations 
which they lease to operators, but I cannot say whether any of them 
own and himself operates a chain of retail stations. 

Mr. Harkins. I see. 

Does Standard of Indiana in their own name market in the same 
area that is covered by the Empire State ? 

Mr. Srmon. No, they do not. Although of the 12 associations I rep- 
resented in the Supreme Court, 12 State associations, some of them 
were from the Indiana area, and some were not. 

Mr. Harxtns. The next question is still with respect to the Empire 
State area. Does any major oil company—lI am still back on this same 
problem—marketing petroleum products in this area, distribute 
branded products in the same market locality through both jobber 
and retail outlets, to your knowledge? 

Mr. Stmon. I can only say this: I cannot name you any one that 
does, but I have sat in on meetings of the Empire State Petroleum 
Association where people said that they were supplied by a dual 
distribution supplier, and a dual distribution supplier in the parlance 
of the industry means one who sells to both retailers and whole- 
salers in the same area. 

I never said to the man, “Who is he,” but they talked in terms of 
being supplied by dual distribution suppliers. 

Mr. Harkins. When you say “dual distribution supplier,” you 
mean supplying branded products? 

Mr. Simon. I mean a refiner who sells branded products to both 
jobbers and directly to retailers in the same geographic area. 

Mr. Harkins. Isee. You do not meana os who sells branded 
products to one system and unbranded to another? 

Mr. Srvon. I do not. 

Mr. Harkins. What was the interest of the Empire State Associa- 
tion in intervening on Indiana’s side in the Detroit case? 

What was their reason for submitting a brief? 

Mr. Suwon. Jobber groups all over the country have been greatly 
alarmed. The National Jobbers Council adopted a resolution on the 
subject which was filed with this committee some years ago, and all 
jobbers have been greatly alarmed by the rule of law which has the 
effect of making it impossible for a dual distribution supplier to > 
ply jobbers in the same area in which he supplies retailers. The jo 
bers are concerned with it for two reasons, as I pointed out a minute 
ago: One, those who are being supplied by dual distribution suppliers 
are in trouble and, secondly, if you eliminate the dual distribution 
suppliers, the jobbers have a greatly reduced number of suppliers 
competing for their business, and everybody likes to have the maxi- 
mum number of suppliers competing for his business. 

Mr. Maerz. Mr. Simon, I would like to get back for a moment to 
Mr. Snow’s testimony before this committee. 
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As I recall, he stated that since the Standard of Indiana decision, 
the Federal Trade Commission has not undertaken a single investiga- 
tion of alleged discriminatory practices in the oil industry where a 
good faith defense is alleged. 

Mr. Stuon. To me that is a fantastic statement. 

Mr. Materz. Just a moment, if 1 may. 

Now, you said that you had never made any such “irresponsible 
statement.” 

Mr. Stmon. That is right. 

Mr. Maerz. Do you regard Mr. Snow’s statement as irresponsible ? 

Mr. Stmon. Yes, I do, and for this reason, Mr. Maletz: I do not 
know how anybody outside the Government can tell you or me what 
the Government is doing. 

Mr. Materz. Are you familiar with the fact that Mr. Babcock of 
the Federal ‘Trade Commission had extensive correspondence with 
Mr. Snow? 

Mr. Suwon. Yes; I am. 

Mr. Materz. Have you examined that correspondence ? 

Mr. Srmon. I have read the newspaper accounts of it, and it does 
not say that “We have discontinued investigating any case in which 
the good faith defense is raised.” 

Mr. Maretz. What does the correspondence say, in effect, accord- 
ing to your understanding of it? 

Mr. Srmon. Well, of course, it is a letter which Mr. Babcock, in 
substance, says, or Mr. Babcock, in substance, states that— 
on your particular complaint we are closing the file because in the light of the 
Indiana case we doubt if the Commission would bring a complaint here. 

But I do not know what the facts were in that case, Mr. Maletz, and 
before I can be impressed with that case, as a precedent, I would want 
to know what the facts were in it. 

Mr. Materz. Would you not think Mr. Snow would be familiar with 
whether or not the FTC is conducting investigations of alleged dis- 
criminatory practices in the oil industry ? 

Mr. Srwon. Mr. Maletz, most of my practice is before the Federal 
Trade Commission, and I spend a lot of time here in Washington, 
and I just wish I knew all of the things they were investigating, be- 
cause frequently I try very hard to find out, and cannot. 

Mr. Matetrz. Do you know of any investigation being undertaken 
by the Federal Trade Commission at the present time of alleged dis- 
criminatory practices where the good faith defense is alleged? 

Mr. Stmon. I can only say again, Mr. Maletz, I do not know what 
they are doing. They do not tell me. These are not matters of pub- 
lic record. If I went down and asked them, they would say, “It is 
none of your business.” 

Mr. Maerz. If that is the case, possibly Mr. Snow has more in- 
formation than you do about this situation. 

Mr. Sron. He may have a pipeline to the Commission that I know 
nothing about. 

Mr. Marerz. Right. 

Why would you say, then, that his statement was irresponsible? 

Mr. Srwon. It is perfectly obvious that no one person except, per- 
haps, the Chairman of the Commission, can tell Mr. Snow what the 
Commission is investigating. 





2598 ANTITRUST AND MONOPOLY PROBLEMS 


The Chairman of the Commission, as I understand his testimony 
before the Senate Judiciary Committee, the day that Mr. Kefauver 
quoted me instead of Mr. Snow was 

Mr. Maerz. There might have been another Mr. Simon. You 
are not the only Mr. Simon in this world. 

As I say, I believe it was a slip of the tongue on Senator Kefauver’s 

art. 
Mr. Srwon. I know of no other Mr. Simon who has testified on this 
subject before this committee. 

Mr. Materz. Yes. 

Mr. Srwon. But unless the chairman of the Commission were to 
say, and he expressly did not say when Senator Kefauver asked him 
the question, that the Commission was not investigating this type of 
case 

Mr. Roptno. I am sure Senator Kefauver must have had Mr. Snow 
in mind, although he mentioned Mr. Simon. 

Mr. Srwon. Mr. Chairman, I would not dispute that for a minute. 
All I know is that when I read in the paper that I had made that 
statement, I was a little surprised. 

Mr. Roprno. I imagine you would be surprised, seeing your name, 
but I am sure you would know that Senator Kefauver meant it 
was Mr. Snow, not Mr. Simon, to whom he attributed the statement. 

Mr. Stmon. I would not quarrel with that for a second, sir. _ I just 
wanted this opportunity to make a matter of record that I had not 
said it. 

Mr. Matetz. You do not know whether or not Mr. Snow’s state- 
ment—you see, I almost made the same slip of the tongue—you do 
not know whether Mr. Snow’s statement to this committee is correct 
or not ? 

Mr. Srmon. I only know, Mr. Maletz, that the chairman of the 
Commission who, as I understand the statute and the organization of 
the Commission and the powers given to him by the President in the 
Reorganization Act of 1950, is the only one who can say that, I know 
the chairman has expressly not said that. 

Mr. Matetz. Very well. 

Mr. Stmon. While bills now pending—H. R. 11 and others—to 
override the Standard Oil decision do not purport to prohibit meeting 
an equally low price of a competitor in every case, no one, including 
their sponsors, has ever indicated any factual situation in which they 
would permit doing so. Actually they would prohibit doing so in 
every case. 

The bills say that a seller may meet in good faith an equally low 
price of a competitor except when “the effect of the discrimination 
may be substantially to lessen competition or tend to create a monopoly 
in any line of commerce.” But the Supreme Court has held that 
whenever a seller reduces his price to meet a lower price of a competitor 

there may always be an injury to competition and therefore these 
bills would virtually wipe out the defense. 

The Supreme Court said : 

It must have been obvious to Congress that any price reduction to any dealer 
may always affect competition at that dealer’s level as well as at the dealer's 
resale level, whether or not the reduction to the dealer is discriminatory. * * * 


The proviso in subsection 2 (b), as interpreted by the Commission, would not be 
available when there was or might be an injury to competition at a resale level. 
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So interpreted the proviso would have such little, if any, applicability as to be 
practically meaningless. 

H. R. 11 adopts the philosophy of the Commission which the Su- 
preme Court considered and expressly rejected. H. R. 11 is intended 
to do exactly what the Supreme Court said would make the good-faith 
proviso in section 2 (b) practically meaningless. lal 

A minority of the Supreme Court sustained the Commission’s 
views, but it conceded that— 
nondiseriminatory pricing tends to weaken competition in that the seller, while 
otherwise maintaining his prices, cannot meet his antagonist’s price to get a 
single order or customer, 

H. R. 11 is based. on a premise which the Supreme Court minority 
admitted “weakens competition,” and it rejects the view of the majority 
that Congress did not intend by the Robinson-Patman amendment 
either to abolish competition or radically to curtail it. 

There is a vocal group that wants regulated price fixing of the type 
originated under NRA. The Wisconsin Supreme Court has recently 
found retail gasoline dealers in that State guilty of conspiratorial price 
fixing. ‘The Connecticut district court recently reached the same con- 
clusion as to dealers in that State. And just last month the Depart- 
ment of Justice obtained an indictment for alleged price fixing by re- 
tail gasoline dealers in New Jersey. 

Let me quote 'to you the frank, but revealing, testimony before this 
committee just last month of one of the groups urging this elimination 
of price competition : 

Now basically in going over the Attorney General’s committee report we find 
a rather disturbing factor, that an attempt is being made at almost every con- 
cluding section to reconcile the Robinson-Patman Act provisions with the anti- 
trust laws * * *. It is our understanding that the two are not necessarily 
parts of a whole and that the Robinson-Patman Act while dealing with price 
discrimination is, as we see it, not a phase of antitrust as such. 

And he went on to say 

Mr. Roprno. Who do you mean by “he,” Mr. Simon ? 

Mr. Srwon. In the next sentence I get to that. 

He went on to say: 

Under the Robinson-Patman Act we have a form of trade regulation * * *, the 
whole eéonomy is predicated upon regulation. 

That is the testimony of Benjamin Werne (pp. 1064-1065) for the 
fruit and vegetable brokers, a member of the so-called Committee to 
Protect the Robinson-Patman Act. I disagree with them in that I 
favor competition, not regulation. 

Mr. Materz. Are you opposed to the philosophy of the Robinson- 
Patman Act; is that your point ? 

Mr. Srmon. No, sir; 1 am not sure what you understand by the 
philosophy of the Robinson-Patman Act. 

Mr. Matetz. You disagree with Mr. Werne. You quote Mr. Werne 
as saying, “Under the Robinson-Patman Act we have a form of trade 
regulation, the whole economy is predicated upon regulation.” 

Mr. Staon. I do not think Congress ever intended the Robinson- 
Patman Act as a form of trade regulation. I think it was enacted by 
Congress to preserve competition by denying to large buying groups, 
particularly A. & P., is what Congress had in mind, the right to exert 
a predatory influence in buying at such low prices that the competitor 
could not survive. 
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Mr. Materz. I may point out that Mr. Werne also said, and I quote: 


The Robinson-Patman Act seeks to eliminate or at least to minimize price 
discrimination practices. 

I notice that you did not quote that sentence from Mr. Werne’s 
testimony. I take it that you are not in disagreement with that 
statement ¢ 

Mr. Srmon. I am in disagreement with the Robinson-Patman Act 
to the extent that it tries to require a rigid uniformity of prices of the 
type we had under the NRA, but to the extent that its philosophy, and 
I think the congressional hearings will bear me out, that it was the 
philosophy, but to the extent that its philosophy was intended to deny 
u large buyer the power to knock the price down and give him an un- 
fair advantage over someone else, the act was intended to = 
that, and I can only say on that that my philosophy on the philosophy 
of the Robinson-Patman Act could not be better stated than Judge 
Lindley said it in the A. & P. case. 

Mr. Marerz. The A. & P. case did not arise under the Robinson- 
Patman Act; it arose under the Sherman Act, as I recall. 

Mr. Srmon. That is correct; but in the opinion of Judge Lindley 
in the A. & P. case he discusses the Robinson-Patman Act at some 
length, and I cannot give you my philosophy as well as Judge Lindley 
stated it in the A. & P. case. 

Mr. Materz. I am not still quite clear as to whether you are in 
favor of or are opposed to the philosophy of the Robinson-Patman 
Act. What is your position ? 

Mr. Stmon. Well, I can say that in one sentence. 

Mr. Maerz. All right. 

Mr. Srmon. If you interpret the phrase “may substantially injure 
or lessen competition” in section 2 (a) as, I think, Congress intended 
it, lessening competition, then I am all for it. 

Mr. Maerz. Competition generally in the market place, is that 
what you mean? 

Mr. Simon. In the particular market you are talking about. 

Mr. Marerz. Are you in favor of the provision of 2 (a) which 
prohibits price discriminatory practices which may injure the com- 
petition of individual businessmen? I am not quoting it exactly. 

Mr. Stmon. I cannot give you a “Yes” or “No” answer to the ques- 
tion because I do not think it is susceptible to that. 

If what you mean is that you are construing the third phrase 
of section 2 (a), which was put in by the 1936 amendment, as mean- 
ing injury to a competitor, then I am against it, but I do not think 
that is what it says, and I do not think that is what Congress meant. 

Mr. Materz. Let me quote it then. As I understand it, 2 (a) of 
the Robinson-Patman Act added a further test reaching discrimina- 
tions whose effect might be to— 
injure, destroy, or prevent competition with any person who either grants or 
knowingly receives the benefit of such discrimination or with customers of 
either of them. 

Are you opposed to that addition, which was made, by the Robinson- 
Patman Act? 1 

Mr. Simon. I certainly am not, but I also want the record to indi- 
cate my construction of it. 

You will recall that in the Mennen ease and in the Goodyear case 
and some other cases the courts had held that the old Clayton Act, 
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the unamended Clayton Act, applied only where there was an injury 
to competition at the seller level, and the language you have just 
referred to, Mr. Maletz, was included in the 1936 amendment to make 
the act also applicable to competition at the buyer level. 

If you will read the report of the Federal Trade Commission, which 
was Senate Document 4 of the 63d or 64th Congress, which was the 
basis for the legislation, you will find that they complained that the 
courts had interpreted the unamended Clayton Act as applying only 
toseller competition, and they wanted it to apply to buyer competition ; 
but the fact 1s——— ? 

Mr. Materz. Was that the only reason for the change? 

Mr. Srwon. Oh, no. That is the reason for the language we are 
talking about. 

| Mr. Materz. For that particular change? 

Mr. Sruon. There are three reasons for change. One is the one I 
have just given you. A second is the unamended Clayton Act per- 
mitted by express language differences in price because of differences 
in quantity, and that meant as long as I bought a bigger quantity than 
you bought, any difference in price was legal. Congress narrowed 
that to say that the differences in price because of differences in quan- 
tity were permitted only to the extent they could be cost-justified. 

} And the third difference is the one we talked about earlier today, 
where under the unamended act, you could reduce your price to meet 
competition generally, and Congress amended it to say that you could 
only reduce it to meet a particular lower price of a competitor. 

Mr. Maerz. How do you construe the addition that was made, 
which was made by section 2 (a) of the Robimson-Patman Act? Do 
you think it would apply wheer an individual competitor was in- 
jured ¢ 
Mr. Sraon. I do not think it was intended, and I do not think it 
applies to injury to an individual competitor. You have to have 
injury to the competitive contest. 

Mr. Maerz. Injury to what? I am sorry I did not hear you. 

Mr. Stuon. To the competitive contest. 

Mr. Materz. If that is your construction, what was the reason for 
adding section 2 (a)? Would not old section 2 of the Clayton Act 
apply under such circumstances 

Mr. Sron. No, because as I have said a moment ago, old section 
2 applied only to seller competition. 

Mr. Maerz. Proceed. 

Mr. Suwon. Let me read, if I may; 1 or 2 sentences from Judge 
Yankwich’s opinion in the Arden Farms, Balian Ice Cream case. 
Judge Yankwich, I may say, is the author of the Standard Stations 
case, and no one has ever accused him of not being liberal in the anti- 
trust field, and in this opinion which I am very pleased with because 
he adopts as the basis for it at Law Review article I wrote on this 
subject we are now talking about—he quotes, and let me just read this: 

The House Committee on the Judiciary— 
that is this committee— 
in one of its recent reports has given the answer to this contention— 
and then he quotes from your report— 


In any competitive economy we cannot avoid injury to some of the com- 
Petitiors. The law does not, and under the free enterprise systenr it cannot, 
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guarantee businessmen against loss. That businessmen lose money or even gy 


bankrupt does not necessarily mean that competition has ben injured. We cannot 
guarantee competitiors against all injury, This can only be accomplished by 
prohibiting competition. 

Now, I think, as Judge Yankwich stated it, it was the answer to 
the contentions in that case, and I think it is the answer to the 
argument Mr. Maletz made. 

Mr. Maerz. I am not making any argument. 

Mr. Suon. No; your suggestion why that last phrase in section 
2 (a) cannot be injury to a competitor because you can avoid injury 
to a competitor only by avoiding competition. 

Mr. Maerz. I do not have before me the report of the Hous 
Judiciary Committee on that provision, but I do recall very dis- 
tinctly that that report indicates that the test would be injury to the 
individual competitor and not injury to competition in the market 
place, generally. I may be wrong, but I do have a very distinct 
recollection of that language in the House committee report. 

Mr. Stmon. I can only say I agree with Judge Yankwich’s agree. 
ment with this committee that you can avoid injury to an individual 
competitor ony by prohibiting competition, Ina competitive economy 
you are bound to have some people get hurt. But what we are in- 
terested in, as I understand the antitrust laws, is to maintain the 
competition. 

Mr. Maerz. How many people have to be injured before you would 
apply the test of section 2 (a) ? 

Mr. Simon. I would frequently apply it where only one man was 
hurt, and maybe I would not cooly it where a lot of people were hurt. 
The answer is whether the contest ce been hurt. 

Let me put it in simple terms: In a football game I might win 
that game or my team might win it 60 to nothing. That does not 
mean that anything illegal took place. You do not have to havea 
tie game in order to have had a proper game. And yet, even though 
I lost the game, if I was guilty of unfair blocking or ——s or other 
things, I would get penalized for it, so that I do not think the test 
applies to how many people are injured. The test is what is the 
nature of the injury. Is it an injury to the competitive contest or 
is it just an injury to one particular-individual ? 

Mr. Maerz. If you had an injury to the general contest, as you 
wr] out, would that not have been a violation under the old Clayton 
Act 3 

Mr. Smon. No, sir; because, as I said before, in the Mennen case, 
in the Goodyear case, the court held the old Clayton Act applied 
only to seller competition, and this was put in there to make it apply 
to buyer competition. 

Mr. Maerz. That was the sole reason why it was put in, according 
to your view ? 

Mr. Srwon. That is what the legislative history indicates. Printed 
literature of that group even compares price differences in the sale 
of merchandise with charging different amounts for passenger rail- 
road tickets. Railroads, of course, are a regulated industry exempt 
by law from the requirements for price competition. They disagree 
with the Supreme Court’s conclusion in the Standard Oil case that: 


The heart of our national economic policy long has been faith in the value of 
competition— 
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and that— 


in the Robinson-Patman Act, Congress was dealing with competition, which it 
sought to protect * * *. 

Wendell Berge,? head of the Antitrust Division in the Roosevelt 
Administration, Dean Edward H. Levi, of the University of Chicago 
Law School and former counsel for this committee, and Prof. Eugene 
Rostow, of Yale, an inveterate critic of the oil industry, all support 
the view of the Robinson-Patman Act expressed in the Supreme Court's 
decision. 

Mr. Roprno. Mr. Simon, I wonder, in view of expedition whether 
you might not be able to sum up the rest of your statement ? 

Mr. Stmon. Yes, sir; I think I can. 

Mr. Roprno. You will be permitted to insert the rest of your state- 
ment in the record. 

Mr. Smruon. Thank you, sir. Then for 2 or 3 pages, Mr. Chairman, 
I discuss the fair-trade law only because I think they are so anti- 
competitive, and to me they put the philosophy of those who are 
against a competitive economy in focus, but they are not directly 
related to what I am talking about and, with your permission and 
with leave to print, I would like to skip that. 

I would also like to point out, without going into any detail, that 
the champions of those who have created the committee to defend 
the Robinson-Patman Act are the food brokers’ association ; that their 
interest is in section 2 (c) of the Robinson-Patman Act, which gives 
their group a monopoly over the payment of brokerages; and that 
their interest has always been in protecting 2 (c), and that it is, there- 
fore, interesting for me to note that not a single member of the Attor- 
ney General’s committee, not event Professor Schwartz, dissented from 
the committee’s 2 (c) recommendation. 

In conclusion, Mr. Chairman, and I am at the bottom of page 16, 
in both the Truman and the Eisenhower administrations, the Depart- 
ment of Justice, the President’s Council of Economic Advisers, and 
the Department of Commerce all approved the rule of law expressed 
in the Standard Oil case. 

The Federal Trade Commission now approves that view, and did 
so in 1949 and 1950, but it took a contrary view in 1951 and 1952. 

In both administrations the Bureau of the Budget advised that bills 
embodying this view were in accord with the program of the President. 

Vetoing such a bill, S. 1008, President Truman expressed approval 
of its purposes, but vetoed the bill because of confusion caused by its 
legislative history, largely amendments by Senator Kefauver and 
Congressman Carroll along the line of the Kefauver-Patman bills. 


*See testimony Wendell Berge, before Senate Judiciary Committee, May 3, 1955: 

“The Robinson-Patman Act tends to stabilize price structures and eliminate price 
competition. My honey: sams on that could not be better stated than it was by Dean Edward H. 
Lat, of the, Citeage w School, * * * I would like to quote a paragraph from Dean 
Vis speech: 

“*At one level the conflict between the Robinson-Patman Act and the Sherman Act is 
this: the Robinson-Patman Act promotes that uniformity of prices and control over prices 
which the Sherman Act and also the Federal Trade Commission deem to be illegal. An 
agreement between competitive purchasers as to what they will pay a single seller is illegal 
under the antitrust laws. The same uniformity of price, however, may be required under 
the Robinson-Patman Act. Uniformity of prices, terms. and conditions among sellers may 
be evidence of a price-fixing arrangement under the antitrust laws. Under the Robinson- 
Patman Act, however, not only is uniform treatment as among customers encouraged and 
the likelihood of price reductions to individual customers in response to market condi- 
tions thereby diminished, but in addition, where there is any definite deviation from 
unformity, the act makes it important to have or to seek to have competitors. This 
Promotes price rigidity and produces evidence of illegal concert of action.’ ” 
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I want to close these remarks by calling to your attention the state- 
ments in the 1948 report of President Truman’s Council of Economic 
Advisers which, criticizing recent tendencies to prohibit “pricing prac- 
tices previously accepted as legitimate features of hard rivalry for 
business,” concludes, and I quote again: 


The philosophy of the Sherman Act appeared to be yielding to a policy of 
“ethical competition” which does not differentiate between the stability of the 
individual firm and the stability of the total economy. 


And I also want to recall to you an eloquent statement from a 1948 
report of the Federal Trade Commission, and I quote: 


The capitalist system of free initiative is not immortal but is capable of dying 
and of dragging down with it the system of democratic government. WBither 
this country is going down the road to collectivism, or it must stand and fight 
for competition as the protector of all that is embodied in free enterprise. 


Those of us who believe in competition, although vigorously opposed 
by highly organized groups, are on the side of 165 million consumers 
who have no other protection against the high cost of private price- 
fixing arrangements. Only by competition can the primary purpose 
of the antitrust laws, to bring better goods to more people at lower 
prices, be achieved. I thank you, sir. 

(The balance of Mr. Simon’s prepared statement. follows :) 


Those who oppose the good-faith meeting of an equally low price of a com- 
petitor are the same people who support fair trade, and in each case because 
they are against competition. 

There are many yardsticks to test the sincerity of professed admiration for 
the antitrust laws—and no one publicly admits being opposed to our antitrust 
laws—but certainly the acid test of such sincerity is unequivocal opposition 
to price-fixing agreements in any form. The Attorney General’s committee 
opposed all price-fixing agreements and did not distinguish between price-fixing 
arrangements for trademarked or nontrademarked goods. 

But for the statutory exemptions of the Miller-Tydings and McGuire Acts, 
every fair-trade agreement in interstate commerce would be an unlawful con- 
spiracy to fix prices. For the consumer there is nothing fair about fair trade. 
Its avowed purpose is to require consumers to pay more than efficient sellers 
wish to charge. Unfortunately almost everyone wants competition for what 
he buys, but very few want competition for what they sell. And the less 
efficient the businessman is, the more he abhors price competition. 

There are many examples of the cost of legalized price fixing in trademarked 
goods. We who live in the Washington metropolitan area are, fortunately, 
able to buy trademarked goods at competitive prices. 

Per capita liquor sales in Washington are four times the national average, 
but this is not because we consume more liquor, it is because people in nearby 
Virginia and Maryland—as well as the lawyers and businessmen who come to 
Washington from other parts of the country—take advantage of the opportunity 
to purchase their liquor at competitive prices. The savings are generally more 
than $1 a bottle. 

The St. Louis Star-Times survey comparing competitive prices in nonfair 
trade St. Louis, Mo., with what the consumer must pay across the river in 
East St. Louis, Ill., where so-called fair-trade price fixing is allowed, shows 
drug prices approximately 12 percent higher and liquor prices approximately 
16 percent higher in East St. Louis. The difference is solely the width of the 
Mississippi River and legalized price fixing under the name of fair trade. 

The American people spend more than $4 billion a year for drugs. Apply 
the St. Louis survey nationally, and fair trade penalizes the American people 
$500 million a year in drugs alone, not to mention liquor, appliances, and the 
many other fair-traded items. 

As have several other courts, the Supreme Court of Nebraska recently struck 
down that State’s fair-trade law as unconstitutional. That case involved electric 
toasters, the fair-trade price for which had been fixed at $23. The cost to 
retailers was less than $15. The free-enterprising retailer who was the defendant 
in that suit offered those toasters to the public at just under $20. He was 
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not using toasters as a loss leader; he was not trying to destroy his com- 
petitors; he merely felt that a markup of one-third on cost was adequate to 
return him a fair profit. But the fair-trade contract called for a markup of 
50 percent of cost. 

Fair trade is itself unfair and discriminatory. It requires the same prices 
at maximum service stores that are charged by minimum service stores. Charge 
accounts, deliveries, location in high-rent districts, and other facilities im- 
portant to the customer are ignored. This is discrimination against minimum 
service stores. 

Fair trade has never worked unless substantially all producers of the com- 
modity, fair trade. Competitive pricing by one seller generally requires the 
others also to be competitive. 

It is therefore not surprising that the Federal Trade Commission found that 
boycotts, blacklist threats, and intimidation, as well as highly organized lobby- 
ing, were used by the retail druggists to compel adherence to “fair trade.” 

The so-called Committee To Defend the Robinson-Patman Act is headed by 
the Food Brokers Association. Their real interest is in preserving section 2 (c) 
which gives their members a monopoly over brokerage and denies independent 
food distributors any compensation for performing that service. A representa- 
tive of the wholesale grocers testified here last month that the recommendation 
to restore to the statute the original congressional phrase “except for services 
rendered,” which had been read out of the act By the court of appeals, was a 
“torpedo that would blow up the Robinson-Patman Act. Some pieces might be 
left, but they would hardly be worth picking up.” 

It is therefore interesting to note that not a single member of the Attorney 
General’s committee—not even Professor Schwarts—dissented from the 2 (c) 
recommendation. 

In both the Truman and Eisenhower administrations, the Department of 
Justice, the President’s Council of Economic Advisers and the Department of 
Commerce all approved the rule of law expressed in the Standard Oil case. The 
Federal Trade Commission now approves that view and did so in 1949 and 1950 
(but took a contrary view in 1951-52). And in both administrations the Bureau 
of the Budget advised that bills embodying this view were in accord with the 
program of the President. Vetoing such a bill (S. 1008), President Troman 
expressed approval of its purposes but vetoed the bill because of confusion 
caused by its legislative history, largely amendments by Senator Kefauver and 
Congressman Carroll along the line of the Kefauver-Patman bills. 

I want to close these remarks by recalling to you the statements in the 1948 
report of President Truman’s Council of Economic Advisers which, criticizing 
recent tendencies to prohibit “pricing practices previously accepted as legiti- 
mate features of hard rivalry for business,” concludes : 

“The philosophy of the Sherman Act appears to be yielding to a policy of 
‘ethical competition’ which does not differentiate between the stability of the in- 
dividual firm and the stability of the total economy.” 

And I also want to recall to you an eloquent statement from a 1948 report of 
the Federal Trade Commission : 

“The capitalist system of free initiative is not immortal but is capable of 
dying and of dragging down with it the system of democratic government. * * * 
Either this country is going down the road to collectivism, or it must stand and 
fight for competition as the protector of all that is embodied in free enterprise.” 

Those of us who believe in competition, although vigorously opposed by highly 
organized groups, are on the side of 165 million consumers who have no other 
protection against the high cost of private price-fixing arrangements. Only by 
competition can the primary purpose of the antitrust laws—to bring better goods 
to more people at lower prices—be achieved. 


_ Mr. Roptrno. Thank you, Mr. Simon. It seems we are all interested 
in competition. The question seems to be how to best be able to pro- 
mote and to protect competition. 

Mr. Smnon. Mr. Chairman, nobody has ever publicly said he was 
against competition. 

Mr. Ropino. Thank you, Mr. Simon. 

At this point I would like to include in the record a letter which 
was addressed by Congressman Wright Patman, dated June 17, 1955, 
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to the Honorable Emanuel Celler, chairman of the Committee on the 
Judiciary : 


Dear Mr. CHAIRMAN: I am glad to have an opportunity of reading the pre. 
pared statement of Mr. William Simon which, as I understand it, will be deliy- 
ered before your committee today. 

I shall overlook the defamatory nature of Mr. Simon’s references to me. Mr. 
Simon has read the portion of my statement which he quotes on page 38 of his 
speech to mean the exact opposite of what the quoted statement plainly says, 
Moreover, he has built the main structure of his argument on this misreading 
of my statement, a risk which I assume no good lawyer would conscious'y take. 
Hence I assume that Mr. Simon’s misjudgments stem from inordinately poor 
reading habits. 

It is perhaps a result of Mr. Simon’s reading difficulty that his statement con- 
tains a number of inaccuracies which may prove confusing to your committee 
when it reaches the stage of digesting its record and making appropriate legis- 
lative conclusions. Consequently, I feel it appropriate that I offer to make a 
written statement for your record to correct and clarify these inaccuracies, 

Respectfully, 
WRIGHT PATMAN. 


At this point in the record we will permit Congressman Patman to 
extend his statement further. 

Mr. Sraon. His statement, sir, is in your record, and my statement 
now will be, and I take it that each will stand on its own weight. 

Mr. Roptno. And the record will be kept open so that Mr. Patman 
may be able to submit a statement. 

(The statement of Mr. Patman follows :) 


COMMENTS OF REPRESENTATIVE WRIGHT PATMAN ON THE STATEMENT OF 
WILLIAM SIMON 


I have said that Mr. Simon has misread a portion of my earlier statement to 
this committee and that his statement contains a number of inaccuracies. Most 
of these inaccuracies will become unimportant if I can succeed in focusing atten- 
tion upon the main reason for the Robinson-Patman Act. 

To begin at the beginning, the Robinson-Patman Act was never intended to 
prevent injury from the competitive contest, nor was it ever intended to soften 
such injury in the slightest degree. This applies to injury to a single competitor, 
and it applies to injury to any number of competitors. The Robinson-Patman 
Act addresses itself, not to the question whether competitors shall be injured, 
but to these simple questions: Shall we have a competition of size, or shall we 
have a competition of efficiency? Shall we have a competition in which both the 
small and the large may be injured, depending upon their efficiency, or shall we 
have a competition in which the giants will invariably win out? Shall we have 
the kind of competition into which firms of any size may enter and stake their 
chances for success on their ability to produce and sell at lower costs than their 
competitors, or shall we have a kind of competition in which the big established 
firms can foreclose the market to low-cost newcomers? In short, the question 
is whether we shall have competition or monopoly. These are the essential ques- 
tions, and they are the questions which in 7 years of active lobbying against 
the Robinson-Patman Act, Mr. Simon has consistently avoided. 

Discriminatory selling is not the only factor in our business system which 
makes this system a contest of size rather than a contest of efficiency. But 
certainly discriminatory selling is one of the most potent of these factors. It is 
a two-pronged force for monopoly. In any line of business where discriminatory 
selling is practiced, the larger sellers must ultimately destroy the smaller sellers, 
irrespective of whether the larger or the smaller sellers can produce and sell at 
the lower cost. Where discriminatory selling is practiced the larger buyers 
receive unearned advantages by which they must ultimately destroy the smaller 
buyers, irrespective of whether the larger or the smaller buyers can sell and 
distribute the goods at the lower cost. 

It may simplify matters to point out some of the other things which the 
Robinson-Patman Act does not do. 

The Robinson-Patman Act does not require “rigid uniformity of prices of the 
type we had under the NRA,” or uniformity of prices of any other type. n the 
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contrary, the act was designed to give each seller the freedom to reduce his 
price, and to create a practical incentive for any seller to reduce his price. It 
is the practive of discriminating “to meet a competitor’s price” which results in 
rigid uniformity of prices, with any particular buyer receiving the same price 
offer from all sellers. And it is this practice which robs the great majority 
of sellers—the smaller sellers—of the normal incentive for reducing prices, 
which is the prospect of gaining more customers. 

The Robinson-Patman Act does not require regulation. The act outlaws a 
practice which is both destructive of competition and, by its very nature, unfair ; 
but this no more requires regulation than do the laws which prohibit one com- 
petitor from setting fire to another competitor’s store require regulation. Groups 
possessing great commercial power may understandably object to any laws which 
restrain their abuse of power, but the law in point can in no proper sense be said 
to involve regulation. On the contrary, the underlying purpose of this law is 
to check the trend toward further concentration of economic power which, if left 
unchecked, will surely lead to regulation. 


MR. SIMON VERSUS “ORGANIZED GROUPS” 


Taking up first Mr. Simon’s concluding remarks, I notice that he sets himself 
up as true believer in competition, and, “although vigorously opposed by highly 
organized groups,” places himself “on the side of 165 million consumers who have 
no other protection against the high cost of private price-fixing arrangements.” 
This is eloquent pleading, but will hardly impress Members of Congress who are 
familiar with Mr. Simon’s long identification with what is probably the most 
highly organized and powerful group that ever set out to wreck the antitrust 
laws. 

In April 1948, the Supreme Court handed down a decision in the Cement case 
in which it held that the cement companies had for many years used a basing 
point system as a private price-fixing arrangement. Within 48 hours after that 
decision, Mr. Irving S. Olds, then chairman of the board of United States Steel 
Corp., told news reporters that the steel and cement industries would either 
have the law changed or “educate” the Supreme Court. Shortly thereafter Mr. 
Simon first made his appareance on Capitol Hill where he has been active ever 
since, pushing one idea after another for wrecking or sabotaging the antitrust 
laws. On May 31, 1949, Senator Wayne Morse delivered in the Senate an address 
which he titled “The Attempts To Legalize the Basing-Point System: A Case 
Study in Propaganda” (vf. 95 Congressional Record, 1025, 1949). Senator Morse 
in this address exposed the workings of the organized drive which was put 
on by steel, cement, and some of the other monopoly industries in accordance 
with Mr. Olds’ announcement. Senator Morse said: 

“This lobbying effort was one of the best organized, one of the most heavily 
financed, and one of the most adroitly deceptive that has ever been addressed 
to the Congress of the United States. It puffed up the desire of a few monopolists 
so that they seemed to be the voice of American business. It deceived a large 
part of business and a goodly number of the Members of the Congress as to 
the nature of the law, the decisions of the courts and the policy of the Federal 
Trade Commission” (supra, p. 7028). 

Complaining further about the deceptive nature of this drive to wreck the 
antitrust laws Senator Morse said: 

“The more adroit pressure groups frequently try to hide their concern 
over a public issue and to dissemble the extent to which they stand to gain 
or lose through,our decision. They devise specious arguments, and use Charley 
McCarthys to make the arguments * * *. 

“From the beginning a few powerful interests have been behind the drive for 
these different types of legislation. The same interests are behind it now. If 
they had come out openly to say what they wanted and why they wanted it, 
I might disagree with them, but I would not criticize them. From the begin- 
hing, however, they have adopted devious tactics, calculated to entrap the 
unwary. They have used pressure tactics to intimidate opponents of their 
program. They have tried to misrepresent the issues; and they have tried, 
In part successfully, to deceive Members of Congress. They have provided a 
classie illustration of an objectionable lobby at its worst” (supra, p. 7025). 

It was Mr. Simon’s activities on behalf of this lobby which first elevated him 
to @ place of prominence. Senator Morse described only one of the public rela- 
Hons firms which was organized to help in this campaign of deception. This 
was the firm of Ketchum, Inc., at Pittsburgh, the manager of which told news 
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reporters that they were employed by anonymous persons at a compensation 
of “at least $11,000 a month plus expenses to get the antimonopoly laws 
amended” and that the company was “organized to perform such jobs as de. 
livering to a client a readymade nationwide grassroots organization.” 

About the same time Mr. Simon’s firm, the Council for Clarification of 
Pricing Practices, was organized to carry on the work in Washington. ¢. 
cording to Mr. Simon’s lobbying registration in 1949, this anonymously financed 
“council” supported him to the extent of $2,000 per month plus expenses (9 
Congressional Record 15144, 1949; see also 96 Congressional Record 4598, 1950), 

Mr. Simon has been remarkably active on behalf of every basing-point pjj 
which has been introduced in Congress since that time. In recent years, how. 
ever Mr. Simon’s activities appear to have branched out to include a new lobby 
aimed especially at section 2 (c) of the Robinson-Patman Act. The Super. 
market News, in its issue dated Monday, December 7, 1953 (vol. 2, No. 49, p. 8), 
reported as follows: 


“COUNSEL JOINS WHOLESALE Group To Revise R-P Act 


“WasHINGTON, December 6.—The new wholesalers’ group which wishes to 
revise the Robinson-Patman Act has employed a Washington attorney and 
lobbyist associated for a number of years with various attempts to revise the 
act. 

“The office of William Simon told Supermarket News that he is now the 
counsel and Washington representative of the Association of Independent Food 
Distributors of America, Inc. Mr. Simon was not available for comment. 

“Mr. Simon’s office also distributed copies of the new AIFDA booklet setting 
forth its case against the brokerage provisions of the Robinson-Patman Act, 
which is entitled ‘The case for freeing independent merchants from restraints 
against their competitive opportunity to earn brokerage.’ ”’ 

The booklet which was distributed by Mr. Simon carries the masthead of an 
organization which calls itself the Association of Independent Food Dealers of 
America and is entitled “The Case for Freeing Independent Merchants From 
Restraints Against Their Competitive Opportunity To Earn Brokerage.” This 
32-page booklet purports to document legislative history and court decisions 
concerning section 2 (c) of the Robinson-Patman Act and sets out such dis 
torted interpretations as the following: 

“The Federal Trade Commission says that section 2 (c) makes it illegal for 
sellers to compensate independent food distributors for the brokerage services 
they actually perform for sellers. The courts have sustained the Commission.” 

On the back of this booklet a printed note informs that additional copies may 
be obtained at Mr. Simon’s office address, and the booklet also contains an appli- 
eation for membership in the “association” and solicits contributions to sup 
port this “important activity.” Amounts “accepted” range from $1 to $5,000. 


MR. SIMON’S READING PROBLEM 


I come now to Mr. Simon’s misreading of my statement. The main point of 
disagreement has to do with the Supreme Court’s construction, in the Standard 
Oil (Indiana) opinion, of the section 2 (b) defense. Clearly section 2 (b) was 
set up as a self-defense procedure, and the Standard Oil (Indiana) opinion refers 
to it as a self-defense procedure. Normally there is one thing which self-defens 
does not mean’ It does not mean that a person is justified in violating the 
law merely because someone else has violated it first—for example, I am not 
justified, under any theory of self-defense, in burglarizing a house merely because 
someone else is burglarizing that house. On the other hand self-defense doe 
not normally mean that a person is justified in violating the law for the reason 
that others are not violating the law. Yet, as I have said, in the Standard (i! 
(Indiana) opinion the Supreme Court ruled that self-defense means that a seller 
is justified in violating the law when his competitors have violated the lav. 
Mr. Simon recognizes this at one point in his statement when he says: “Tie 
Court did no more than say the statute gave suppliers the opportunity to meet 
a lawful lower price of a competitor.” [Emphasis added.] Or, as the Cour 
stated the matter at one of several places: “* * * wherever a lawful lowe 
price of a competitor threatens to deprive a seller of a customer, the seller, t? 
retain that customer, may in good faith meet that lower price’ (340 U. S. 249). 
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Now the question before the Court was not whether a supplier may merely 
reduce his price to meet that of a competitor. That has never been an issue; 
and, in fact, there is nothing in the law to prevent a supplier from reducing 
his price below that of a competitor. The question was whether a supplier 
may make a price discrimination, contrary to the clearly stated prohibition of 
the law, and then justify his taking the law into his own hands on the ground 
that he was about to lose business to a competitor who had not violated the 
law. The Court ruled in the affirmative. Why? Because, as the Court said: 

“For example, if a large customer requests his seller to meet a temptingly 
lower price offered to him by one of his seller’s competitors, the seller may well 
find it essential, as a matter of business survival, to meet that price rather than 
to lose the customer” (340 U. 8. 249). 

In other words, since a seller “may well find it essential, as a matter of busi- 
ness survival,” to violate the law which was to give the big and the small an 
equal chance at survival, then the big are to survive while the small get squeezed 
out. The practical result of this decision is that a big supplier can block a 
small supplier out of each market he tries to enter Moreover, this practice is 
particularly condoned in the Court’s thinking if the threatened loss of business 
is especially important to the supplier about to lose it—which means that in 
the Court’s phrase, “a customer” may receive the benefits of price discriminations 
which give it unearned advantages over smaller customers. 

Let us continue with the Court’s reasoning. Continuing in the next sentence 
the Court said: 

“It might be that this customer is the seller’s only available market for the 
major portion of the seller’s product, and that the loss of this customer would 
result in forcing a much higher unit cost and higher sales price upon the 
seller’s other customers” (340 U.S. 249). 

And so it might. But might not it be equally true that the supplier who does 
not have that customer already has a high unit cost, for the lack of that custom- 
ers business, and that this supplier too finds it essential, as a matter of busi- 
ness survival “to have the business of that customer.” Why not then accept a 
rule of competition which will really produce competition? Why not have a 
rule whereby either the large or the small supplier can take the customer, 
depending upon which supplier can supply the wanted goods and services at 
the lowest cost. Why have a rule by which the bigger suppliers inevitably win 
out over the smalier suppliers, and the bigger customers inevitably win out 
over the smaller customers? 

In my earlier statement I gave an analogy based upon the Court’s con- 
struction of self-defense in the Standard Oil (Indiana) opinion. I gave the 
analogy of my political opponent trying to win over the voters by completely 
lawful and ethical methods, in which case I would be justified in resorting to 
an illegal method to prevent his winning over the voters. In fact, I made 
two points: My first point was that the law-enforcement agencies could not 
interfere with my shooting a gun at my unarmed opponent, although I might be 
hitting innocent bystanders too, until these agencies first made a finding whether 
or not I was acting in “good faith.” And my second point was when these agen- 
cies did make such a finding they would have to find that I was acting in “good 
faith,” according to the Court’s ruling, since my opponent had done nothing 
unlawful and I “may well find it essential,” to retain the support of the voters 
which he was trying to win. Mr. Simon has managed to misread my analogy, 
and he coneludes by saying: “It would be a more apt analogy to assume that the 
Congressman’s political opponent was winning over voters by lawful and 
proper campaign tactics’—which were precisely the conditions set out in my 
analogy. 

MR. SIMON’S COUNTING PROBLEM 


I come now to Mr. Simon’s statement that: “Mr. Patman was also in error 
when he said that the Court had not accurately interpreted the Robinson-Pat- 
man amendment.” 

Mr. Simon then tries to support this statement with an argument on the same 
point which we have already covered, namely, the section 2 (b) defense. Thus 
it is plain that my so-called error is not a second error, but, if error it be, 
the same error which Mr. Simon has merely managed to count twice. 
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Now let us look at the argument which Mr. Simon makes to support his state. 
ment which I have quoted above. His argument is in four parts as follows: 

(1) He points out that when I was supplying the opening statement on the 
Patman bill in hearings before the Judiciary Committee in 1936, I stateq 
that Mr. Teegarden had written the bill.’ 

(2) Mr. Simon gives his version of what the Supreme Court said about 
the section 2 (b) defense in the Standard Oil (Indiana) opinion. 

(3) Mr. Simon gives his version of how the Federal Trade Commission 
has ruled “just last month” on a point which is irrelevant to the issue 
here. 

(4) Mr. Simon agrees with me that according to the Court’s ruling the 
law enforcement agencies cannot interfere with a discriminatory practice 
prohibited by the law, and doing substantial injury to innocent bystanders, 
until these agencies first determine whether or not the practice is being 
carried on in good faith. 

What manner of argumentation is this? 

In my original statement I said that the Supreme Court was wrong about the 
Robinson-Patman Act Mr. Simon says I am wrong about the Robinson-Patman 
Act. Mr. Simon says I am wrong about the Robinson-Patman Act and, to 
prove it, he tells us how the Court held. Then resorting to another non sequitor 
for further proof that I am wrong about the Robinson-Patman Act, he tells us 
how the FTC has recently ruled. Obviously the FTC is bound to follow the 
Supreme Court’s ruling, right or wrong, even assuming that the point on which 
the FTC has ruled had any relevance to my criticism of the Supreme Court's 
ruling. 

Such method of argument appears typical of the intellectual garbage which 
pollutes Mr. Simon’s earlier writings on this subject, and it leads me to think 
that while Mr. Simon may be an artist at creating confusion he is neither a good 
lawyer nor a good propagandist. 


MR. SIMON’S GOOD FAITH PROBLEM 


I come now to Mr. Simon’s statement that he, Mr. Simon, is “at a complete loss 
to understand the erroneous statements repeatedly made by Senator Kefauver, 
such as: ‘The burden is upon enforcement agencies to prove the discrimination 
was not in “good faith’—which is almost impossible as a practical matter.’ ” 

I will not presume to speak for Senator Kefauver, but I think I can throw some 
light on this subject. 

There is good ground for thinking that under the Standard Oil (Indiana) 
opinion, in future cases the defendant’s burden of establishing the section 2 (b) 
defense will in practice consist of nothing more than proving that a competitor's 
lower price of some kind existed, or that the defendant had persuasive evidence 
for believing that a lower price of some kind existed. At one place in his state 
ment Mr. Simon’s remarks reveal that this is his thinking. Speaking of the 
Standard Oil (Indiana) opinion, he says: 

“* * * it made clear that the burden of showing good faith—that is, that the 
seller reasonably believed that he had to make the particular lower price to meet 
a competitior’s offer—was on the seller and not on the Commission.” 

As a case in point, moreover, the FTC appears to have agreed. In its inter- 
loecutory decision in the E. Edelman case, the FTC appears to have held that the 
burden of proving the defense consists of nothing more than proving that the 
competitor’s lower price did in fact exist, or that the defendant had, in the 
language of the Staley decision— 


1The question put to me on that occasion, which Mr. Simon omitted, and my reply, from 
which Mr. Simon also makes omissions, were as follows: 

“Mr. WALTER. Unless those commodities are shipped in interstate commerce, how cal 
Congress possibly have jurisdiction ? 

“Mr. PaTMAN. Of course, that is a question I would rather Mr. Teegarden, who will follow 
me, would answer. Mr. Teegarden was for 6 years with the Department of Justice. He 
tried antitrust cases for 6 years, from 1925 to 1931, and was for 2 years with the general 
solicitor for the Federal Power Commission, and I feel like he is qualified to pass on that 
question, better qualified than any other one man I know. Mr. Teegarden wrote this Dill. 
He conferred with the officials of the Department of Justice, he conferred with, the Federal 
Trade Commission officials, and when he gave me the bill I went over it carefully with the 
legislative drafting service here, I went over it with officials of the Federal Trade Commis 
sion and with good lawyers here in this House, and, although we disagreed about some 
parts of it, we considered it a good, long step in the right direction and introduced the bill 
so as to present it to this committee.” [Hearings before the Committee on the Judiciary, 
House of Representatives, 74th Cong.. 1st sess., serial 10, p. 9, on H. R. 8442, H. R. 4995, 
and H. R. 5062, to amend the Clayton Act.] 
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«* * * facts which would lead a reasonable and prudent person to believe that 
the granting of a lower price would in fact meet the equally low price of a 
competitor” (324 U. S. p. 760, 1945). 

While the Standard Oil (Indiana) opinion attempted to limit the section 2 (b) 
defense to a meeting of lawful prices, it is apparent that even this limitation— 
assuming that it were desirable—could not be maintained in practice. This is the 
inevitable result of the Court’s reversing the normal principle of self-defense. 
Had the Court followed the normal construction of self-defense, then the 
defendant who plead this defense would have had the burden of showing that his 
competitior had made an unlawful attack ; but since the Court held that a seller is 
justified in violating the law to meet a lawful attack, the defendant is entitled, 
and will inevitably enjoy, the presumption that his competitor’s conduct is lawful. 

Other people who have commented on the Standard Oil (Indiana) opinion seem 
to think, however, that “good faith’ means something more than that the com- 
petitor made a lower price—lawfully or unlawfully. For example, one FTC 
official has called attention to a definition of “good faith” as the term is more 
usually taken to mean: 

“An honest intention to abstain from taking any unconscientious advantage of 
another, even through the forms or technicalities of law, together with an ab- 
sence of all information or belief of facts which would render the transaction 
unconscientious,” * 

In other words, these commentators go on the theory that “good faith” in the 
section 2 (b) defense requires general good intentions similar to those good 
intentions which were thought to characterize the “good faith” defense of the 
old section 2, Perhaps Senator Kefauver follows this line of thinking—I do 
not know. But to this extent I would also agree with him: if “good faith” under 
the Standard Oil (Indiana) opinion does mean anything more than I have indi- 
cated, then the enforcement agencies will indeed have the burden of proving 
the absence of that something. Moreover, it occurs to me that whatever that 
additional element may be, it must be something that runs against one of the 
other antitrust laws, or is at least a byproduct of a violation of one of the other 
antitrust laws. Zhe Court was able to rule that the discriminations charged 
in the Cement case were not made in good faith for the reason that those dis- 
criminations were inevitable byproducts of a pricing system which competitors 
maintained by an illegal conspiracy—but the FTC had the burden of proving 
the violation of the conspiracy laws. I would assume that in such situations 
as this the Standard Oil (Indiana) opinion has not changed matters. 

It occurs to me, however, that section 2 (a) of the Robinson-Patman Act, as it 
has been nullified by the Court’s construction of section 2 (b) adds nothing that 
is not already in some other antitrust law. On the other hand, the Court’s 
construction of section 2 (b) may well subtract from and weaken the other 
antitrust laws. For example, in view of this construction the Court may find it 
difficult to rule against “an attempt to monopolize” brought under the Sherman 
Act, where the monopolization in question had proceeded by price discrimina- 
tions made to meet competitor’s prices. I say this with the whole context of 
the Standard Oil (Indiana) opinion in mind. The Court did not stop with a 
declaration of what the 2 (b) defense is tomean. It went further and expounded 
its economic theories on price discriminations and spoke in glowing terms of 
what it believed to be the wholesome and generally beneficial results of price 
discriminations. 

It is evident, moreover, that Mr. Simon also makes an argument that the 
“good faith” of section 2 (b) means something more when it suits its purpose 
to do so. At another place in his statement he refers to my remarks which 
were to the effect that since the court ruled that the oil companies have a right 
of discrimination which takes precedence over any rights of their dealer- 
customers who are injured by the discriminations, the large oil companies have 
been “acting in good faith to ruin thousands upon thousands of small independent 
businessmen.” And to this Mr. Simon says: “This, I submit, certainly repre- 
sents an unusual concept of ‘good faith.’ ” 

This brings me to a small point. Mr. Simon quotes, as he has many times 
before, a 1941 statement “which he ascribes to the Federal Trade Commission,” 
in an effort to show that at one time the FTC agreed with the meaning of 


? As quoted from Bouvier. See Proceedings of the American Bar Association, section of 
antitrust law, September 17-18, 1952, p. 110. 
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the section 2 (b) defense which the Supreme Court has since given this de. 
fense. The statement quoted by Mr. Simon is: 

“The amended act now safeguards the right of a seller to discriminate ip 
price in good faith to meet an equally low price of a competitor, but he has the 
burden of proof on that question. This right is guaranteed by statute and could 
not be curtailed by any mandate or order of the Commission * * *. The right 
of self-defense against competitive price attacks is as vital in a competitive 
economy as the right of self-defense against personal attack.” 

At previous times Mr. Simon has attributed the above quotation correctly, 
not to the Federal Trade Commission, but to two distinguished members of 
the FTC staff, the late Walter B. Wooden and the late Hugh E. White (cf. 
University of Chicago Law Review, vol. 19, No. 2, p. 317). But that is beside 
the point. I will accept the statement whatever its source, and I think that it 
supports my contention as to what self-defense means and not Mr. Simon’s. 
It is precisely my analogy to self-defense against personal attack (on my 
political opponent) which seems to give Mr. Simon so much difficulty. 


MR. SIMON’S COMPETITION WITHOUT COMPETITORS 


Coming now to Mr. Simon’s notions of what the 1936 change in subsection 
2 (a) were about, there is a major inaccurancy which may prove confusing. 
I refer to the clause: “or to injure, destroy, or prevent competition with any 
person who either grants or knowingly receives the benefit of such discrimina- 
tion or with the customers of either of them.” 

Mr. Simon argues that the reason for this language was that the old Clayton 
Act applied only to “injury to competition at the seller level,” and the new lan- 
guage was put in to make the act apply as well “to competition at the buyer 
level” Thus he states that “the courts” had held in the Mennen and other ¢ases 
“that the old Clayton Act applied only where there was an injury to competition 
at the seller level,” and he adds: 

“If you will read the report of the Federal Trade Commission, which was 
Senate Document 4 (74th Cong., 1st sess.) which was the basis for the legisla- 
tion, you will find that they complained that the courts had interpreted the 
unamended Clayton Act as applying only to seller competition, and they wanted 
it to apply to buyer competition * * *.” 

On this fundamental point Mr. Simon is pretty far off the beam. 

The fact is that the FTC report Mr. Simon refers to does mention that one of 
the circuit courts of appeals had held in two cases decided in 1923 and 1924 that 
section 2 of the 1914 act “had no application to a lessening of competition in the 
resale of a commodity” (Mennen Co. v. Federal Trade Commission, 288 Fed. 774; 
and National Biscuit Co. v. Federal Trade Commission, 299 Fed. 733). 

The next sentence of the FTC report adds however that “* * * the unsound- 
ness of that view of the law was established by the Supreme Court in a private suit 
which reached the court 5 years later Van Camp v. American Can Company, et al. 
(278 U. S. 245)” (S. Rept. No. 4, 74th Cong., 1st sess., p. 90). 

Then the next paragraph begins: 

“Thus it appears that prior to the Van Camp decision, during a period when 
chain stores were enjoying an extensive growth based largely upon special price 
eoncessions from manufacturers, the Commission was prevented by court de- 
cisions from applying section 2 of the Clayton Act to ameliorate the resultant 
competitive situation between the chains, the cooperatives, and the independents. 
Such decisions naturally discouraged the Commission with respect to the institu- 
tion of further proceedings” (final report of the Federal Trade Commission on 
the chain-store investigation, S. Doc. 4, 74th Cong., 1st sess.). 

I have my suspicions that in the period 1923-29 the FTC may have been a little 
too easily discouraged with respect to instituting further proceedings under the 
anti-price-discrimination law, and that the FTC reporting in 1935 may have been 
overly generous with its “(t)hus it appears.” Be that as it may, the FTC's 
recommendations in 1936 appear in the next sentence of that report as follows: 

“As pointed out in the discussion of the legal status of price discrimination by 
and in favor of chain stores (ch, IV, sec. 4) the principal difficulties of enforce- 
ment grow out of the provisos regarding quantity, cost of selling, and meeting 
competition. There is also the question whether monopoly or substantial lessen- 
ing of competition in intrastate retail distribution is within the scope of the 
statute” (op. cit. p. 90). 

I know of no hint anywhere in the legislative history of the Robinson-Patman 
Act that would support Mr. Simon’s contention that the amended language of 
subsection 2 (a) was intended to extend the law to cover injury to competition at 
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the resale level, nor any hint that anyone questioned the fact that the old law 
already covered injury to competition at the resale level. In contrast, the 
reports on the 1936 bills clearly state purposes which meet the problems that 
FTC said existed at that time, not problems which the FTC said had been re- 
solved 7 years earlier. The House report said of this clause: 

“This provision accomplishes a substantial broadening of a similar clause 
now contained in section 2 of the Clayton Act. The existing law has in practice 
been too restrictive in requiring a showing of general injury to competitive con- 
ditions in the line of commerce concerned, whereas the more immediately im- 
portant concern is in injury to the competitor victimized by the discrimination. 
Only through such injury in fact can the larger, general injury result. Through 
this broadening of the jurisdiction of the act, a more effective suppression of 
such injuries is possible and the more effective protection of the public interest 
at the same time is achieved” (op. cit. p. 8). [Italics added.] 

And in almost the same language the Senate report said: 

“This clause represents a recommended addition to the bill as referred to your 
committee. It tends to exclude from the bill otherwise harmless violations of 
its letter, but accomplishes a substantial broadening of a similar clause now 
contained in section 2 of the Clayton Act. The latter has in practice been too 
restrictive, in requiring a showing of general injury to competitive conditions 
in the line of commerce concerned; whereas the more immediately important 
concern is in injury to the competitor victimized by the discrimination. Only 
through such injuries, in fact, can the larger general injury result, and to catch 
the weed in the seed will keep it from coming to flower” (op. cit. p. 4). [Italics 
added. ] 

[For an explanation of the language which was framed to extend the law to 
cover injury to intrastate commerce resulting from discriminations of firms in 
interstate commerce, as suggested by a portion of the FTC report quoted above 
see: Appendix B to my original statement.] 

The above explanation for the 1986 change in section 2 (a) does not accord 
with Mr. Simon’s working slogan of the past 7 years, which is that in the recent 
past the FTC has given a distorted interpretation of the Robinson-Patman Act 
and has tried “to protect competitors rather than protect competition.” But 
then I am not sure whether Mr. Simon has ever explained how we may expect to 
have competition without having competitors. 


MR. SIMON’S ACCURACY ON IRRELEVANCIES 


I come now to the assertion that my references to the Red Indian Co. are 
“contrary to the record in every respect.” 

My statement was in error on a descriptive detail which has no bearing upon 
any issue that either Mr. Simon or I have discussed. The Red Indian Co. was 
not itself a refiner of the offbrand gasoline which it distributed. 

The record shows however that the gasoline, “Fleetwing,”’ which this company 
distributed was regarded as offbrand and was normally priced 2 cents below 
the standard brands (cf. vol. III, transcript of record, U. S. Cireuit Court of 
Appeals for the 7th Circuit, No. 9215, p. 1867). Mr. Simon is clearly wrong 
on the fact which was central to the issue of price meeting, which was the 
whole point.of my remarks. 

Now, as for the four “jobbers” that figured in the Standard Oil (Indiana) case, 
1 shall mention only a few points which will suggest the need for a fuller review 
of the competitive problem that Mr. Simon has given. 

The four so-called jobbers all sold gasoline at retail and they purchased their 
gasoline from Standard at 1% cents per gallon less than Standard’s 358 other 
retail dealers in the Detroit area. 

One of the jobbers, Ned’s, operated four filling stations and sold at retail 
exclusively. After Standard began giving Ned’s the so-called tank-car price, 
Standard continued to deliver to Ned’s by tank wagon, just as it delivered to 
its other retail dealers. 

Mr. Simon’s client, Citrin-Kolb, is said to be a distributor by virtue of the 
fact that in addition to the several retail stations which it operated, it owned 
other retail stations which it leased out to so-called independent operators. 

Standard had full opportunity to show a cost justification for its price dis- 
criminations. To this end it put into the record a great volume of statistics, 
arranged in a variety of specious ways, which are all commented upon in the 
FTC's findings of fact. Standard’s discriminations were not justified by any 
differences in its costs of supplying its different dealers in the Detroit area. 
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Mr. Simon’s novel description of the competitive system in the Detroit area 
as well as his highly imaginative description of what the FTC’s cease and 
desist orders requires Standard to do, have been fully translated back to realism 
by Senator Paul H. Douglas and Mr. Robert A. Wallace in an article appearing 
in the University of Chicago Law Review in the summer of 1952 (cf. Antitrust 
Policies and the New Attack on the Federal Trade Commission, the University 
of Chicago Law Review, vol. 19, summer 1952, No. 4, pp. 684-723). I would 
commend that article for the committee’s careful consideration. 

I appreciate the fact that the four so-called “jobbers” in the Detroit area were 
shown to have storage, credit, and other facilities which would have enabled 
them to perform a genuine jobber function—for some refiner who does not have 
its own distribution system covering the Detroit area, and particularly for some 
small refiner who does not have enough capital to put in the distribution facilities 
and buy up enough retail staions, etc., needed for breaking into the market. 
arene I agree with the conclusions of Senator Douglas and Mr. Wallace 

at: 

“Obviously, of the several alternatives open to Standard, the one offering the 
greatest profit and market security was the one which it chose. This course also 
resulted in the highest average price to consumers, the lowest opportunity to 
smaller refiners, and the destruction of independent retailers” (op. cit., p. 709). 

In other words, those references in the reports on the 1936 bills which charac- 
terize a discrimination as “a commercial bribe” seem particularly applicable to 
the situation where a supplier shares his distribution business with a jobber 
for no other reason than to keep that jobber from handling the products of 
small competitors who cannot otherwise find market outlets. 

I can also appreciate the fact that the independent oil jobbers, such of those 
as are still left, might prefer a law which permits the major suppliers to meet 
any price offer the jobbers are able to obtain from suppliers of less well-known 
products, particularly if such price meeting involves a discrimination in the 
jobber’s favor. After Standard began selling gasoline to Ned’s at 1% cents less 
than the price charged Ned’s competitors, Ned’s reduced its retail prices and 
increased its sales very rapidly, during a period when total gasoline sales in the 
Detroit area were declining. 


THE ROBINSON-PATMAN ACT RELATES TO DISCRIMINATION 


With reference to my remark that large oil companies are “acting in good 
faith to ruin thousands upon thousands of small independent businessmen,” 
Mr. Simon says: “But he did not indicate how that could be possible or in what 
manner it was being done. * * *” I am happy to explain tc Mr. Simon that 
if he ever goes into business and finds he is paying prices as high as those at 
which his competitor across the street is selling, then his business will not be 
profitable, and unless he has great wealth to pour into a losing proposition he 
will soon go out of business. For more precise explanations I would refer Mr. 
Simon to the sworn testimony of a long list of retail gasoline dealers who have 
been put out of business This testimony may be found in the hearings of Sub- 
committee No. 5 on distribution problems of the Select Committee on Smail 
Business of the House of Representatives.” There may be found, for example, 
the sworn statement of Mr. John N, Nerlinger, Jr., concerning conditions in the 
Detroit market which led to the Standard Oil (Indiana) case, in part, as follows: 

“The situation which gave rise to our complaints to FTC in 1939 was * * * 

“At that time, the gross operating margins received by retailers in the De- 
troit marketing area were approximately 3 cents a gallon, and the effect of 
meeting the price competition of these favored retailers was to reduce such 
operating margins for other retailers to 1 to 1% cents a gallon. Since rent 
retained by the supplier in connection with the sale of its proucts absorbed 1 
cent of this margin, these hundreds of retailers were required to handle and 
sell gasoline at substantially no compensation. 

“The hardship and heartache, business failures, and human suffering which 
were imposed on service-station operators in the Detroit marketing area by this 
price-discrimination practice defied description. Suffice it to say that there were 
dealers who were obliged to move their families into their stations in order (0 
have shelter. There were dealers attempting to buy their own stations who 
lost them for the price of the mortgage” (cf. hearings before Subcommittee 
No. 5, Select Committee on Small Business, House of Representatives, on dis 


® This subcommittee consists of the Hon. James Roosevelt, chairman, the Hon. Tom Steed 
and Hen. Timothy P. Sheehan, members. 
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tribution problems affecting small business, March 30, 1955, transcript pp. 388 
and 389). 

: I do not think that “competition” which is based upon abuse of power will 
serve the American people as well as competition which affords an opportunity 
for any number of competitors to enter the contest and see who can produce and 
sell most efficiently. When mere bigness determines who shall win the com- 
petitive contest there is an inevitable destruction of smaller firms, a loss of 
opportunity for new small firms, and a race to mergers and consolidations end- 
ing eventually in monopoly. 


(In order to secure additional information concerning dual distri- 
bution of branded motor fuels, the subcommittee directed the follow- 
ing letter to the listed oil companies :) 


House or REPRESENTATIVES, 
COMMITTEE ON THE JUDICIARY, 
Washington, D. C., June 24, 1955. 


Dear Mr. : In connection with the recent investigation by the 
House Antitrust Subcommittee into current antitrust problems, considerable 
testimony has been received by the subcommittee concerning the Court’s ruling 
in Standard Oil Co. (Indiana) v. Federal Trade Commission (340 U. 8S. 231 
(1951) ). In order that this subcommittee may assess the economic importance 
of this decision, it will be appreciated if you will supply the following in- 
formation : 

(1) A list setting forth the names and addresses of all jobbers who buy 
branded motor fuels from you and who resell such branded products in 
competition with your own direct distribution of identical branded products 
through retail outlets in the same marketing areas; 

(2) A statement showing the percentage of your total motor-fuel sales 
represented by the type of jobber business involved in No. (1) above. 

It would be appreciated if you could supply this information as quickly as 
possible for inclusion in the record of our hearings. 

Sincerely yours, 

EMANUEL CELLER, Chairman. 


Mr. Stanley C. Hope, president, Esso Standard Oil Co., Rockefeller Center, 15 
West 51st Street, New York 18, N. Y. 

Mr. A. W. Peake, president, Standard Oil Co. (Indiana), 910 South Michigan 
Avenue, Chicago 80, IIL. 

Mr. B. Brewster Jennings, chairman, executive committee and president, Socony- 
Vacuum Oil Co., Inc., 26 Broadway, New York 4, N. Y. 

Mr. Henderson Supplee, Jr., president, the Atlantic Refining Co., 260 South 
Broad Street, Philadelphia 1, Pa. 

Mr. H. S. M. Burns, chairman, executive committee and president, the Shell 
Oil Co., 50 West 50th Street, New York, N. Y. 

Mr. A. C. Long, president, the Texas Co., 135 East 42d Street, New York 17, N. Y. 

Mr. W. K. Whiteford, president, Gulf Oil Corp., Gulf Building, Pittsburgh 30, Pa. 

Mr. Clyde T. Foster, president, Standard Oil Co. of Ohio, Midland Building, 
Cleveland 15, Ohio. 

Mr. Willis G. Violette, president, Standard Oil Co. of Kentucky, Starks Building, 
Louisville 2, Ky. 

Mr. Leonard F. McCollum, president, Continental Oil Co., Continental Building, 
Houston, Tex. 

Mr. Hines T. Baker, president, Humble Oil & Refinery Co., Humble Building, 
Houston, Tex. 

Mr. Reese H. Taylor, president, Union Oil Co. of California, 617 West Seventh 
Street, Los Angeles 17, Calif. 

Mr. a Endacott, president, Phillips Petroleum Co., Phillips Building, Bartles- 
ville, Okla. 

Mr. D. T. Staples, president, Tidewater Associated Oil Co., 79 New Montgomery 
Street, San Francisco 20, Calif. 

“ a G. Dunlop, president, Sun Oil Co., 1608 Walnut Street, Philadelphia 
3, Pa. 

Mr. William G. Skelly, president, Skelly Oil Co., Skelly Building, Tulsa 2, Okla. 

Mr. W. ©. Whaley, president, the Sunray Oil Corp., Sunray Building, Tulsa, Okla. 

7 - C. Spencer, president, Sinclair Oil Corp., 600 Fifth Avenue, New York 20, 

Mr. T. S. Petersen, president, Standard Oil Co. of California, 225 Bush Street, 
San Francisco 20, Calif. 
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(The following responses were received : *) 


Esso STANDARD OIL Co., 
MARKETING DEPARTMENT, 
New York 19, N. Y. 
Hon, EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C, 
Dear Mr. CELLER: Referring further to your letter to us of June 24, 1955, and 

our reply of July 8, we have now collected the information requested : 

1. We attach hereto as schedule A a list setting forth the names and 
addresses of all our jobbers, distributors, and consignment distributors who 
buy branded motor fuels from us and who resell such branded products 
in competition with our direct distribution of identical branded products in 
the same marketing areas. We are not entirely clear as to what you mean 
by the prase “through retail outlets.” We have very few company-operated 
stations—approximately 26—and these are either turnpike stations or train- 
ing centers, 

2. Our sales of branded motor fuels made during the year 1954 to the 
jobbers, distributors, and consignment distributors set forth on schedule 
A represent 3.97 percent of our total sales of branded motor fuels during 
the same year. 

We trust that this gives you the information you desire. 


Very truly yours, 
BE. S. Dices, 
Assistant to General Manager. 


SCHEDULE A 
New England division 


Athol Coal Co., 575 South Street, Athol, Mass. 

Berson Bros., Inc., 50 Harvard Street, New Britain, Conn. 
Bonded Oil Systems, Inc., 1360 Commonwealth Avenue, Boston, Mass. 
Bursaw Oil Corp., Colonial Road, Salem, Mass. 

DeBlois Oil Co., Colfax Street, Pawtucket, R. IL. 

Martin B. Dodd Motor Sales, 19 Rowley Street, Winsted, Conn. 
Charles H. Drew, 31 Calder Street, Cranston, R. I. 

Dube & Murphy, Inc., Center Ossipec, N. H. 

A. J. Forrest, Nahatan Street, Norwoud, Mass. 

Gorham Oil Co., Main Street, Gorham, N. H. 

Harmon Oil Co., Chapel Street, New Haven, Conn. 

Lehigh Ine., Box 311, Norwich, Conn. 

Linstedt Oil Co., Inc., 38 Bridge Street, New Milford, Conn. 
McAlear, S. F., 61 Wells Street, Hartford, Conn. 

Nashoba Oil Co., King Street, Littleton, Mass. 

Philbin Bros., 682 Main Street, Clinton, Mass. 

Wooldridge Bros., Inc., 703 Capitol Avenue, Hartford, Conn. 


New Jersey division 
American Petroleum Corp., 188 New Brunswick Avenue, Perth Amboy, N. J. 


Pennsylvania division 


Dauphin Oil Co., Carlisle. Keystone Oil Product Co., Camp Hill. 
Feather, J. Howard, Martinsburg. Service Oil Co., Harrisburg. 

Gohn, Morris U., Dallastown. Tulsa Petroleum Co., Scranton. 
Kettering, J. Herman, Lebanon. Weber, Harold, Pottstown. 


Delaware-Maryland-Washington, D. C., division 


A. G. Dezendorf, Washington, D, C. 
United Petroleum Products Co., Washington, D. C. 





1 At this time these hearings were pent’ comparable information had not been received 
— tne ore companies: Gulf Oil Corp., Union Oil Company of California, and 
Skelly 0, 
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North Carolina division 


Baker Oil Co., Williamston. J. F. Starling, Jacksonville. 

Bull City Oil Co., Durham. Service Oil Co., Laurinburg. 
Corbett Oil Co., Bailey. C. A. Seagraves, North Jefferson. 
Hughes Bros. Fuel Oil Co., Wilmington Trask Oil Co., Wards Corner. 
Jordan Oil Co., Nashville. R. D. White, Shallote. 

Phillette Oil Co., Zebulon. Watkins Oil Co., Troy. 

Ripple Oil Co., Welcome. 


South Carolina division 


Arthur Hardware Co., Elloree. Hay Oil Co., Charleston. 

W. D. Arthur, Hartsville. Holland Oil Co., Laurens. 

D. H. Banks & Son, St. Matthews. J. S. Holleman, Charleston. 

c. O. Bull, Cameron. A. A, Kelly, Bishopville. 

M, E. Carter, Elliott. Leland Oil Co., McClellanville. 
Jerry Cox Co., Conway. D. M. Mays, Bethune. 

Dixon & Battle, Mullins. James McCarter, York. 

Cc. M. Dukes, Orangeburg. L. P. Ott, Branchville. 

F. E. Edwards, Hemingway. Powell Oil Co., Latta. 

Cc. D. Evans, Iva. Rentz Oil Co., Bamberg. 

J. W. Evans, Lancaster. Reynolds & Clement, Lamar. 
Evans Motor Co., Columbia. B. B. Sanders, Jr., Bennettsville. 
R, W. Ezelle, Wagner. P, F. Smith, Summerville. 

Alex Fant, Union. R. L. Smith, Lake View. 

B. R. Ford, Loris. Smith Rogers Oil Co., Mullins. 
C. F. Gaddy, Lake City. Southern Asphalt Haulers, Charleston. 
H. & S. Oil Co., Andrews. H. B. Sprott, Summerton. 

B. M. Hamer, Dillon. J. A. Witt & Sons, North. 
Harmon Oil Co., Lexington. 


Tennessee-Arkansas division 


J. W. Tugwell, Jr., Millington, Tenn. 
C. W. Bedwell, Springfield, Tenn. 

R. A. Padgett, South Pittsburg, Tenn. 
E. M. Hall, Loudon, Tenn. 

N. D. Booher, Oneida, Tenn, 


Louisiana division 


H. H. White, Jr., Service Gas & Oil Co., Clinton. 


STANDARD O11 Co, (INDIANA), 
Chicago 80, Iil., July 14, 1955. 
Hon. BMANUEL CELLER, 
House of Representatives, 
Washington, D. C. 

DEAR CONGRESSMAN CELLER: The data requested in your letter of June 24, 1955, 
addressed to Mr. A. W. Peake, formerly president of this company, is contained 
in the exhibit attached hereto. 

While your letter does not indicate the nature of your interest in these data 
or call for any comment, it may be of interest to you to know something about 
how dual distribution through both jobbers and dealers sometimes comes about. 
This is very well documented in the record in what we call the Detroit case, re- 
ferred to in your letter. 

Each of the jobbers to whom Standard sold in the Detroit area was originally 
a Standard retail dealer. Years ago Standard had no jobber customers in the 
Detroit area. (Our overall jobber sales have been and still are relatively small— 
we sell mostly direct.) Some of our retail dealers in Detroit expanded their 
businesses until they owned and operated multiple service stations. They later 
determined to enter into the wholesaling phase of the business by acquiring 
bulk plant facilities and transportation facilities, usually, but not always, with 
the intention of undertaking to serve service stations in addition to their own. 
Eventually, following the practice of supplying companies, these jobbers pro- 
ceeded to lease out their stations to independent dealers, thus confining them- 
Selves to wholesaling except that from time to time they would take over the 
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operation of stations which they owned during periods when they were unable 
to find independent operators for those stations. 

In no instance did Standard encourage any of these dealers to become jobbers. 
Under conditions of free competition Standard had no say in the premises. When 
a dealer had made a success of retaling and, having the initiative and determin- 
ation to expand, chose to enter into the wholesaling phase of the business, 
Standard’s only choice then was to continue to sell them its branded product 
or to cut them off and to lose the outlets and the goodwill for Standard’s products 
built up over many years in the particular neighborhoods by those outlets. As 
the record in the Detroit case shows, Standard chose to endeavor to retain these 
customers by meeting the jobber prices offered to them by numerous other sup- 
pliers who were anxious to have their business. Even so, three of Standard’s 
jobber customers were lost to competitors. 

As indicated, Standard has relatively few jobber customers. Sales by Standard 
to jobbers have been the exception rather than the rule. 

However, the jobber is becoming increasingly an important factor in the dis- 
tribution of petroleum products. In our marketing territory the number of 
jobbers has been increasing and they have also been increasing their share of 
the market. No supplying company can ignore this phenomenon. While some- 
times it is practicable to distribute only through jobbers in some areas and 
only through retail dealers in others, this is not always feasible. In the face 
of the very keenest kind of rivalry which exists in every local market, a supplier 
cannot—regardless of its basic distribution policies—arbitrarily decide how it 
will distribute in each market. Its choice is limited by the opportunities avail- 
able and the competitive pressures that are encountered. 


Yours truly, i 
FE. O. Prror. 


Standard Oil Co. (Indiana)—List of jobber customers for branded motor fuels 
who resell in same marketing areas in which Standard sells to dealers 


Location 
K. Friend & Co_-~~----..--------------------------- Chicago, Il. 
DO Gi kn chee ditnrtntht nnn Do. 
Amphitheatre Equipment & Service Co.._----------__- Do. 
WN? TRG. 2.55 ocnnctewandcompinntaten~etmaiih Harlan, Iowa 
Bi By Ce ase haere teeiedicneemntncans Fort Madison, Iowa 
CR ee CO ianticreieiiwetematiiebtnadntsmemae Detroit, Mich. 
SUIORIER 4b 0 i cinccnnnsnsnninehinnti enw Do. 
VRAIS RIE boc cre mieiimnetbenemicmigbonnenane Do. 
Lansing Crown Service... ntienissninenebiiiekat Lansing, Mich. 
Merchants Wholesale Distributors__._.___._._..._...----. Detroit, Mich. 
Ba EC ios actis. Kintera ens Fargo, N. Dak. 
COI OO. Ziad A nbcebiima nse heamenninenbigenprmtiiins Grand Rapids, Mich. 
TN: TE a ai a oer ane renee nnnctnnte Indianapolis, Ind. 
CRBS a ie ee 000, Bes ge ntiierneiemni cess Kansas City, Kans. 
Se i ita ts cctettiisinselbia tp caiaitnniai te en anireennin mre laapaipi Independence, Mo. 
PE in tadacencticntninbdwnntenmnnmenmlaae Fremont, Nebr. 
Carlson Qil Company of Nebraska, Inc_._------.-----_ Lexington, Nebr. 
Boece Pétrotetrs: Ooi ie ok tt ceed bes, St. Louis, Mo. 
Tyler Dine & GervbeQis cick nic cidhiinesdnscennseiacatin South Bend, Ind. 
Pi Fa iii i acctitttsectem mpi winnnmcagall Colorado Springs, Colo. 
Colorado Petroleum Products Corp_._...-.....-----~ Denver, Colo. 
Ooekt iret GiB Gicitiiis. a elo eriiicbnes cnsb cnintadeondi Do. 
Dhodenio Gee 0: Ol) 0c cick cin mrisiidei cin chao Pueblo, Colo. 
Rhewad: CHER: Oil sha idea cite ett le esineeentide wahions Denver, Colo. 
CR 0. ei EEE inne e tin aenh Do. 
Silver State Petroleum Co__..-~.~.-.~-.-_-.--.-.--_ Pueblo, Colo. 
Wi 1g Diliti see dita nic nase sa Billings, Mont, 
‘Wittiams (Ried bits at end einbccineunselck J Do. 
Tamee BEOCOP 00s iin Sisk ect lid siete tonnes Forsyth, Mont. 
Bouter OID Cisne tste sbi thatoaplag tb tise ancien Seis Casper, Wyo 
Consumers Gasoline O0sis- ss -sssde~sniiinwsiwiinnsciin Rawlins, Wyo. 
Wild, DR kn dk otke pel bipietinviiniilgen}- aie etiemaiens Cheyenne, Wyo. 


Percent of sales to above customers to total motor fuel sales: 4.15 percent. 
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Socony Mosire Or Co., Inc., 
New York 4, N. Y., July 21, 1955. 
Hon. EMANUEL CELLER, 
Chairman, House Antitrust Subcommittee of the 
House Committee on the Judiciary, Washington, D. C. 


Dear Sir: In response to item No. 1 of your letter of June 24, 1955, as modi- 
fied by your letter of July 5, 1955, enclosed herewith you will find lists setting 
forth the number and location of all jobbers who buy branded motor fuels from 
this company and its principal domestic affiliates, and who resell such branded 
products in competition with our own direct distribution of identical branded 
products through retail outlets in the same marketing areas. 

For the purpose of clarity, and to avoid misunderstanding, the information 
on the lists relates to sales of identical branded gasoline by the supplying com- 
pany and by jobbers in the same marketing area to retail outlets. 

The attached lists include information with respect to Magnolia Petroleum 
Co., an affiliated company which markets in the Southwest area of the United 
States. Our west coast affiliate, General Petroleum Corp., does not have any 
jobbers of the type referred to in your request. 

Each of the jobbers on the attached lists sells gasoline to retail outlets. How- 
ever, while we have no way of determining the relative proportion of such 
sales, we believe that many of the jobbers sell directly to consumers, such as 
farm and commercial accounts. 

Item No. 2 of your letter of June 24, 1955, requested a statement showing the 
percentage of our total motor fuel sales represented by the type of jobber busi- 
ness involved in item No. 1. With respect to Socony Mobil’s operations, this 
type of jobber business represented 5 percent of our total gasoline sales. It 
represented 1.3 percent of Magnolia’s total gasoline sales. None of this type 
of jobber business is done by General Petroleum. The type of jobber business in 
question represented 3.4 percent of the combined total gasoline sales of Socony 
Mobil, Magnolia, and General Petroleum. These percentages are based upon 
1954 gasoline sales volume. 

Sincerely yours, 
B. B. JENNINGS. 


Number and location of all jobbers who buy branded motor fuel from Socony 
Vobil Oil Co., Inc., and who resell such products in competition with supplier 
to retail outlets in the same marketing area 


Number Number 
Connecticut : of jobbers | Missouri: of jobbers 
Fc Riihicnhed as Ne tic sas 
Cheshire 


Grand Island 
Omaha 
Washington Depot New Jersey : 
Illinois : Englishtown 
Chicago Hawthorne 
Forest Park Lakewood 
Northbrook Princeton 
New York: 


Krone ee 


fk ek ed ed 


Iowa: 
OI iis sancnsdicenaeaieneo ts 
Clinton 
Kansas: 
Kansas City 
Wichita 
Massachusetts : 
Brockton 
Newton Highlands_—_______-~- 
Springfield 
Minnesota: Crookston 


Be He Hb 


Cassadaga 
Cattaraugus 
Cazanovia 
Constantia 


bo 
fesh fo fo ok ok fk ek beh fet tt 


ee et 
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Number and location of all jobbers who buy branded motor fuel from Socony 
Mobil Oil Co., Inc., and who resell such products in competition with supplier 


to retail outlets in the same marketing. area—Continued 


Number Number 
New York—Continued of jobbers | New York—Continued of jobbers 
GCoptiants: <2::-nandndensadieniay 1 OT ancien etek ssiiiascains 1 
NO aide Th cate vn eh Aes 1 EEL ALLL 1 
Dervies Cone sodurced—~encends 1 A ities k clecn ential timed dle 1 
Dis siaiwe. cacheinatelateoenctbe 1 IE MIRE BRED 4.5. 5:ceunc:tncnmspnniieni 1 
POR irtein—d0—nieiddinien 1 PE Ctcnttryisbtimaniencets as biaieitian 1 
NOT URRIRTIOOD «. ..... weneekitacgania 1 Fee NB ince cic cepiraicitiasiincain 1 
Matt, Marthe. asincidctnredcctvnion 1 | Pennsylvania: 
NR ia. 0 0i5aisl ccpdt i bemtmeledel 1 IN TOTO a inten ietemntsiniielilanes 1 
RINGO. =... atndaettetes dbarinnts 1 Be sinscenal tnd-qntenebhesli diem 1 
a i iste da biome tun tmieatibintancals 1 I ial Sik celia 1 
0 re ee ae 1 OE i cecicctninn tune itiinamens 1 
I ds tniitke-estddnt pn armneeilowed 1 Tak ORIEN SOUR en cinecnssinte esengiiatnisentt 1 
P= caecnernics mcieagaeebnpck pentane 1 RPS a sarc casspntiticantiibiplbtenitetes 1 
ii e~i toe dnbtetaiientinent 1 FA OR csersanicieiayniethindinntslate 1 
PORES iicsene reibaiee atin 1 EER cosa cegiperg mmc tabtenss 1 
I ae csc cnesimtieh wtp Laateibmeniian 1 OT LE LD 1 
I oso imc cameron’ 1/ South Dakota: Watertown_--_~__ 1 
I iisonist ssa pele 1| Tennessee: Memphis_____-__..__. 1 
| er rs een 1| Vermont: 
Opcbaré Pari. oc. cde cenciont 1 TORNUELE FRG isbnns~nnsimaitin 1 
ONE -chicnie~insad~-euentenin 1 IEG cin taccstepghsceiciiecnliatlbeess 1 
Potted Poth. 4~ cacti cette 1 GE: PERIOD sso cing niin minteieinin 1 
PORDAS UR iiss inst oasitoon - 1] Wisconsin: 
PO Re ns ti sin <inteinhen 1 Be SOND: 5..t. den torntouecdamasiis 1 
Ret Cis 6 <ctiriacowneqqmnd 1 PORT iccdmieeenaiimenwiiens 1 
DN iieciissiscsccentosineniacniaeaitatitandiotiadh a — 
I cos tesa secnniapeaeainiien 1 PEE onto cinanenne ati ticnciaghdaibies 107 
NI EE BE oc: ennitonianeninineemnaion 1 


Number and location of all jobbers who buy branded motor fuel from Magnoliu 
Petroleum Co., and who resell such products in competition with, supplier to 


retail outlets in the same marketing area 





Number 

Oklahoma: of jobbers 

NI css ssvessesiniesrabnssnk uv ow emote AN ENMU ells Ee Skt A yi etn ns cM 2 

I eiscnsctriastnicigaricciphcne ladek oie MINA Ie, 8 pncscnis aciecsaetgp abr eicehic calc niaitbaiideineinteateatiadtieadiaa ARAN 1 
Texas: 

IN eitcansnacoriccnsnesenapleh Ul Liha ctdctacctnsnenbsdhinanciecdiinenindnindiinodiiaapnpagpip anita date mdell 1 

I sinnicsciuiiaiy cnianercepivcnnesicea te AIA tein A ceessascipreednencintaneivasdilliae tamaniiainca anata 1 

I IN cs ccivniech bib tE acts Wit AS ck te Deancnncosamsfeseh ere enteectenscinntiainescdasnncsialiciesimeninmmanttanantilaebeds 1 

se ew es dnc escent ada id Le 6 


SHELL Orn Co., 


New York, N. Y., July 18, 1955. 


Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


DeaR Mr. CELLER: Referring to your inquiry of June 24, although a very sub- 
stantial percentage of our business is done through Shell branded jobbers, there 
are very few instances in which these jobbers compete in the same marketing 
area with our direct distribution, and the percentage of our total motor fuel sales 


represented by this type of jobber business would be almost infinitesimal. 
We hope that this general answer will suffice for your present purposes. 


If, 


however, you should need any more detailed information, we will be glad to ob- 


tain it for you although it will require some time. 


Very truly yours, 
J.G. JORDAN, 


Vice President Marketing. 





ANTITRUST AND MONOPOLY PROBLEMS 2621 


Tue Texas Co., 
New York, N. Y., July 14, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Dear Mr. CELLER: Pursuant to request contained in your letter of June 24, 
1955, with respect to jobber sales and my reply of June 28, I am now enclosing 
a statement giving the information you requested. 

I trust that you will find it satisfactory. 

Very truly yours, 
W. G. ELICKER. 


Jobbers who buy branded motor fuels from the Texas Co., and who resell such 
branded products in competition with the Teras Co.’s direct distribution of 
identical branded products, through retail outlets in the same’* marketing 
area (total motor-fuel purchases (gallons), year 1954) 


Name of jobber and address Gallons 

Cyr Oil Co., Inc., 100 Water St., Lawrence, Mass 2, 231, 073 
Carney- Young Utilities Corp., 130 North Beacon St., Brighton, Mass_ 1, 124, 485 
Washington Petroleum Co., Washington, D. C 3, 375, 520 
Panebranco Oil Co., Omaha, Nebr 94, 466 
H. J. Reidy, Sigman and Denver, Colo f 848 
Phil Ross & Sons, Derby and Denver, Colo 346, 368 
C. M. Woodruff, Chanute and Coffeyville, Kans___.._._______________ 205, 349 
Wm. Khuhnile, Littleton and Denver, Colo 3, 000 
Arrow Petroleum Co., 5930 Carthage Ct., Norwood, Ohio 3, 173, 640 
Steinhagen Oil Co., 1601 Cedar, Beaumont, Tex____.___________ 2, 820, 337 
Mrs. B. B. Anderson, 720 South Florence, El Paso, Tex , 309, 514 
Carter Petroleum Corp., 405 Dallas, El Paso, Tex_________________ 5, 103, 546 
Jack Neal, Inc., 3000 East Houston, San Antonio, Tex___________ 5, , 305 
Service Oil Co., 500 Peach St., Waco, Tex 3, 126 
Rice Bowl Sales & Terminal Co., Abbeville, La. (Lake C harles, 

Be Wiccan eet cerca, ieicrrieee Me eee tte ae sig acters nae amet il 3, 897, 082 
O’Shaughnessy Service, Inc., Southport, La. (New Orleans, La.) _- 7 , 985 
Marx Blackett, Midvale, Utah , 473 
G. R. Oleson, Roy, Utah 340, 053 
Stanley Ragsdale, Desert Center, Calif 081 
FE. H. Sanford, Renton, Wash 505, 428 
E. C. Brough, St. Helens, Oreg 26, 080 
Alderman Farms, Dayton, Oreg , DAT 


Grand total 3, 508, 306 


1 This statement includes all jobbers who function as such, i. e., those who own or operate 
their own bulk plants and distribute petroleum products to retail outlets with their own 
equipment. 

?The total of 43,508,306 gallons represents slightly more than 1 percent of the Texas 
Co.’s sales of motor fuel in the United States during the year 1954. 


Dated: July 13, 1955. 


THe STANDARD Ort Co., 
Cleveland, Ohio, July 1, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

DEAR Mr. CELLER: Mr. Foster referred to me for answer your letter of June 24 
requesting information regarding our sales through jobbers. 

Answering your request we have no jobbers who buy and resell branded motor 
fuels in competition with our own direct marketing of identical brand of prod- 
ucts through retail outlets in the same marketing area. 

Many years ago we discontinued this practice and established a separate 
corporation with its own organization and distinctive brand name to sell motor 
fuels and lubricants to jobbers. This activity is carried on both in areas in which 
we market directly and in areas in which we do not. It does not, however, use 
any of the brand names used by us. 


Sincerely, 
S. H. Evtiorr. 
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STANDARD O11 Co., 
Louisville, Ky., June 27, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. O. 


Dear Mr. CELLER: We have your letter of June 24 and in reply list below those 
jobbers who buy from us branded motor fuels and who resell such branded prod- 
ucts in competition with our own direct distribution of the same branded prod- 
ucts: 


Georgia : Alabama: 
Hood Oil Co., Atlanta Interstate Oil Co., Montgomery 
Stewart Oil Co., Macon Bayou Oil Co., Bayou LaBatre 
Barrett Oil Co., Savannah American Oil Co., Birmingham 
Swift Petroleum Co., Columbus Snappy Service Warehouse Oil Co., 

Mississippi: R. & M. Tire Service, Me- Birmingham 

ridian Kentucky: 

Florida: Glore Oil Co., Danville 
Aeroland Oil Co., Miami Hill Petroleum Co., Glasgow 
Pioneer Tire Co., Tampa r 


During the year 1954 we sold to jobbers in this category approximately 4.5 per- 
cent of the company’s total business on motor fuels. 
Sincerely yours, 
W. G. VioLerre, President. 


Humste Or & REFINING Co., 
Houston, Tez., June 28, 1955. 
Hon. EMANUEL CELLER, 
House of Representatives, Washington, D. C. 

Dear Mr. CeELter: Your letter of June 24, 1955, contains a request that we 
iist the jobbers who buy Humble Oil & Refining Co. branded motor fuels and 
resell them in competition with our own direct distributions of identical branded 
products. 

There are two branded distributors, identified by you as jobbers, who meet 
this test in the case of Humble. Their names and addresses are: 

Bay Oil Co., 1218 Milam Street, Houston, Tex. 
Dunlap-Swain, 2000 Pacific Avenue, Dallas, Tex. 

We have been doing business with these two jobbers since the end of World 
War II. Sales of motor fuels to them in 1954 represented 2.4 percent of the 
total sales of branded motor fuel during that year, and it is believed that current 
sales are at about the same rate. 

We hope this information will satisfy your needs. If not, please let us hear 
from your further. 

Very truly yours, 
Hines H. Baker. 


PHrILuies PeTroLteum Co., 
SaLEs DEPARTMENT, 
Bartlesville, Okla., July 5, 1955. 
Hon. EMANUEL CELLER, 
Chairman, House Antitrust Subcommittee, 
Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Srr: Mr. Paul Endacott, president of Phillips Petroleum Co., has re- 
ferred to me, as general sales manager for the company, your letter of June 24, 
1955, with the request that I supply you with the information which you re 
quested. 

There is attached hereto a list setting forth the names and addresses of jobbers 
to whom Phillips Petroleum Co. sells branded gasoline. These jobbers sell to 
retail outlets, most of which are owned and/or operated by others. It is pos 
sible that such retail outlets may be in the same marketing area as other retail 
outlets to which Phillips Petroleum Co. makes direct sales of branded gasoline. 
Phillips Petroleum Co, sells only an inconsequential amount of gasoline through 
retail outlets operated by it. This list is as of July 1, 1955. 
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As to the percentage of branded gasoline sold, the percentage of the total of 
our sales of branded. gasoline to the above-mentioned jobbers in relation to the 
total of all of our sales of branded, gasoline in-the year. 1954 was 7.05 percent. 

It is our understanding that a substantial portion of the branded gasoline 
purchased by said jobbers was not sold by them through service stations owned 
and operated by them, but was sold by the jobbers to service stations owned 
and/or operated by others. Also, the jobbers made sales of branded gasoline to 
farm users at their various farms and to commercial consumers at their several 
industrial establishments. We are unable to advise as to the volume of gasoline 
which such jobbers sold through service stations owned and operated by them 
and could not do so except by making detailed inquiries of our jobbers in the 
field as to the disposition made by them of branded gasoline which they pur- 
chased from us. 

I trust that the foregoing gives you the information which you desire. 


Respectfully yours, 
E. H. Lyon. 


[Enclosure to letter of E. H. Lyon to Hon. Emanuel Celler, chairman of House Antitrust 
Subcommittee, July 5, 1955] 


J. M. Simpson Oil Co.,.810 West Sixth, Amarillo, Tex. 

Central Tire & Oil Co., 1325 West Ninth Avenue, Denver, Colo. 
Aurora Oil Co., 10857 East Colfax, Denver, Colo. 

Mapleton Sales Co., 5755 North Washington, Denver, Colo. 
Merchants Oil Co., 105 South Cherokee, Denver, Colo. 

Marshall Oil Co , 3450 Brighton Boulevard, Denver, Colo. 

Platte Valley Oil, 195 West Hampden, Denver, Colo, (Englewood) 
Reeves Oil Co., 1101 South Logan, Denver, Colo. 

Riggi Oil Co., Denver, Colo. (Adams City) 

Shoemaker Oil Co., Route 1, Box 48, Denver, Colo. (Arvada) 
Harris Service, Sterling, Colo. 

McBride & Hartnett, 1801 North Ashland, Chicago, Il. 

Public Bulk Station, 2500 West 36th Street, Chicago, Il. 

Burnex Oil Co., 2929 South Cicero Avenue, Chicago, Ill. (Cicero) 
Kaul Oil Co., 5931 North 91st, Milwaukee, Wis. 

Lake Shore Oil Co., 5121 South Packard Avenue, Milwaukee, Wis. (Cudahy) 
International Oil Co., 4409 West State Street, Milwaukee, Wis 
Ash Oil Co., Winamac, Ind. 

Guarantee Oil Co., 1623 Lincolnway West, South Bend, Ind. 

J. K. Oil Co., 1331 East South Street, Elkhart, Ind. (South Bend) 
Jackson Oil, 2080 Kentucky Avenue, Indianapolis, Ind. 

Maywood Oil Co., Box 131, Indianapolis, Ind. 

Walts 66 Service, 4105 Massachusetts Avenue, Indianapolis, Ind. 
National Oil & Gas Co., Box 128, Portland, Ind. (Bluffton) 
Zimmerman Oil Co., 922 South Main Street, New Castle, Ind. 
Ferrari. Oil Co, Murphysboro, Ill. 

Stewart Oil Co., 44°'Main Street, Champaign, III. 

Tulsa Oil Co., 325 East Jefferson, Springfield, Il. 

Sweco Oil Inc., Box 284, Peoria, III. 

Deem Oil Co., 10th and Market Streets, St. Louis, Mo. 

Lloyd Black, Rural Free Delivery No. 6, Jacksonville, Il. 
Buckles Oil Co., 1319 Kansas Avenue, Kansas City, Kans. 
Quality Oil Co., 7119 Truman Road, Kansas City, Mo. 

Gillette Oil Co., 4550 Main Street, Kansas City, Mo. 

Price Combs, Box 237, Kansas City, Mo 

Joe Davis & Son, 7916 69th Hiway, Kansas City, Mo. (Overland Park) 
Maddox Oil Co., 1005 Murphey Avenue, Joplin, Mo. 

K & K Oil Co., 3105 East Seventh, Joplin, Mo. 

Blau Oils, Inc., 801 Second Avenue, Minneapolis, Minn. 
Timmons Oil Co., 501 Washington Avenue, Minneapolis, Minn. 
Twin City Terminal Oil Co., 517 Broadway, St. Paul, Minn. 
Range Oil Supply, 501 11th Avenue South, St. Paul, Minn. 

Fuel Oil Service, 104 South Concord, St. Paul, Minn. 
Foster’General Tire, 13th and L Streets, Lincoln, Nebr. 

Gerbig Oil Co , 1500 Pioneer Boulevard, Lincoln, Nebr. 

Ralph Meyers, 800 South Street, Lincoln, Nebr. 

Lee Waltz, Route 8, Lincoln, Nebr. 

Wilson Weaver, 1242 Stillwater, Lincoln, Nebr. 

Dutch Mill Distributing, Omaha, Nebr. 
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Dutch Mill Oil Co., 145 North Elmwood Road, Omaha, Nebr. 
Carl Grant Oil Co., 21st and Railroad Avenue, Omaha, Nebr. 
Liberty G. & O. Co., 1112 North 13th Street, Omaha, Nebr. 
Sample Hart Motor Co., 18th and Burt Streets, Omaha, Nebr. 
Swanson Petroleum, 1301 Jones Street, Omaha, Nebr. 
Harpool Bros., 2424 Bast 13th, Wichita, Kans. 

Jeffers Oil, 228 North St Clair, Wichita, Kans. 

Wayne McKay, 1012 Jefferson, Wichita, Kans. 

H. L. Parker, 500 West Second Street, Wichita, Kans. 

Ash Oil Co., 101 East Okmulgee, Muskogee, Okla. 

Garrington Oil Co., Westville, Okla. 

Gilmore Gardner Kirk, 522 North Penn, Oklahoma City, Okla. 
Hagen Oil Co., Shattuck, Okla. 

Hitchcock Oil Co., 701 North Main, McAlester, Okla. 

Price Oil Co., Ponea City, Okla. 

Petroleum Marketing Co., Box 3337, Tulsa, Okla. 

Schultz Oil Co., El Reno, Okla. 

Neil Smith & Son, Box 515, Ardmore, Okla. 

McCartney Oil Co., 2212 Towson Avenue, Fort Smith, Ark. 
Southland Gas Co., 908 East Main Street, Siloam Springs, Ark. 
Wilkins Sales & Service, Blackwell, Okla. 

G. O. Williams, Sharon, Okla. (Woodward) 

Mutch Oil Co., Ontario, Oreg. 

Wagstaff Oil Co., Salt Lake City, Utah 

United Oil Co., Salt Lake City, Utah 

Jensen Oil Co., Salt Lake City, Utah 


Sun Om Co., 
Philadelphia, Pa., July 1, 1955. 
Hon. EMANUEL CELLER, 
Chairman, House Antitrust Subcommnittee, 
House of Representatives, Washington, D, C. 


My Dear Mr. CELLER: This is in response to your letter of June 24, 1955, written 
to Mr. Robert G. Dunlop, president of Sun Oil Co., requesting information as to 
wholesale distributors (jobbers) who purchase branded motor fuel from Sun Oil 
Co. and resell in competition with our own direct distribution of identical branded 
products through retail accounts in the same marketing area. 

In our own terminology, we have two groups of branded motor fuel wholesale 
distributors (jobbers). One group consists of those branded distributors whose 
business is primarily that of reselling to retail accounts. In these cases, the 
distributor always operates in a clearly defined area outside of areas served by 
our direct distribution, so that there is no possibility of competition between the 
distributor’s retail outlets and those served directly by the Sun Oil Co. 

In recent years, we have developed a second group of branded motor fuel 
distributors, whose primary function is to serve the farm trade. We refer to 
these as farm distributors, and the majority of them operate within the same 
geographical area in which we deliver directly to retail outlets. 

Seven of the distributors in this category also serve a total of 12 retail outlets. 
However, by the very nature of their business, these distributors’ territories are 
in the more rural sections of our direct marketing areas. None of the 12 retail 
accounts served by them is in competition with any retail account to which we 
deliver direct. 

Therefore, we can say that we have no branded motor fuel distributors (job- 
bers) who come within the scope of item (1) of your June 24 inquiry. 

Sincerely yours, 
FRANK R. MARKELEY, Vice President. 


D-X Sunray O!L Co., 
Tulsa, Okla., July 7, 1955. 

Mr. EMANUEL CELLER, 

Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 
Dear Mr. CELLER: This will acknowledge your letter of June 24 addressed to 
Mr. Wright, president, Sunray Mid-Continent Oil Co., which letter was for- 
warded to me on July 5 by Mr. Wright: 
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I have read your letter quite carefully and wish to advise that it is not the 
policy of D-X Sunray Oil Co. to sell its branded products through its own facil- 
itiessin competition with its jobber customers, ‘hence we have no jobbers buying 
branded motor fuels from us, who resell in competition with our direct facilities 
in the same marketing area 

I believe that this advice as to our marketing policy will make it evident to you 
that we cannot supply you any information ag to the two questions raised by 
you. 

Yours very truly, 
R. W. McDowe 1. 


Sunray Mrp-ConTINENT Ort Co., 
Tulsa, Okla., July 5, 1955. 
Mr. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Wasington, D.C. 

Dear Mr. CELLER: Referring to your letter of June 24, 1955, with reference 
to the recent investigation by the House Antitrust Subcommittee and requesting a 
list setting forth names and addresses of all jobbers who buy branded motor 
fuels from us. 

Since the merger of Sunray Oil Corp., and Mid-Continent Petroleum Corp., 
all marketing is handled by D-X Sunray Oil Co. I am, therefore, referring your 
letter to Mr. R. W McDowell, president of that company. 

Very truly yours, 
W. C. WHALEY, 


SINCLAIR REFINING CO., 
New York, N. Y., July 15, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Deak Siz: On June 29, Mr. Joseph P. Walsh, general counsel of Sinclair Oil 
Corp., acknowledged your letter of June 24 addressed to Mr. P. C. Spencer, 
president, and advised that Sinclair Refining Co., a wholly owned subsidiary 
engaged in the refining and marketing of motor fuels, would answer your inquiry. 

Sinclair Refining Co., a Maine corporation, with its principal business office 
at 600 Fifth Avenue, New York, N. Y., is engaged in the refining of motor fuels, 
including gasoline, and markets the same in a majority of the States. Quoted 
below are your questions followed by the answers of Sinclair Refining Co. 
thereto: 

“(1) A list setting forth the names and addresses of all jobbers who buy 
branded motor fuels from you and who resell such branded products in competi- 
tion with your own direct distribution of identical branded products through 
retail outlets in the same marketing areas.” 

Answer: Sinclair keeps no records with respect to the subject. However, in the 
best judgment of various of its employees who are generally familiar with the 
operations of both the jobbers and the company, each of the following reselis at 
least a portion of the branded motor fuels purchased from Sinclair to or through 
retail outlets located in the same marketing areas in which Sinclair also dis- 
tributes identical branded products to other outlets: 


J. V. Perry & Co., Wadley, Ala. 
Watkins-Walters Oil Co., Birmingham, Ala. 
Bynum Oil Co., Oneonta, Ala. 
Southwell-Hopkins Oil Co., Folkston, Ga. 
B. & T. Oil Co., Metter, Ga. 

Consumers Oil Co., Meridian, Miss. 
Myers Distributing Co., Charlotte, N. C. 
R. E. Riddick, Bethel, N. C. 

Gupton Oil Co., Louisburg, N. C. 
Carolina Oil Co., Newton, N. C. 

Davie Oil Co., Bixby, N. C. 

Southern Ice Co., Summerville, 8. C. 
Dillon Service Co., Dillon, S. C. 

W. W. McGinnis, Collierville, Tenn. 
Pennol Oil Products Co., Cicero, Ill. 

Ives & Volker, Grand Rapids, Mich. 
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Cofall Oil Inc., Cleveland, Ohio 

Mays Oil & Supply Co., Piqua, Ohio 
Schimming Oil Co., Deerfield, Wis. 
Farmer’s Elevator Co., Waupun, Wis. 

Ira V. Howell, Provo, Utah 

Johnson Oil Co., Murray, Utah 

Fred Kistler Oil Co., Inc., Coffeyville, Kans. 
Carl Berry Oil Co., Kansas City, Mo. 
Blacksburg Motor Co., Blacksburg, Va. 
Curtis Oil Co., Newport News, Va. 

D. L. & Co., Flagtown, N. J. 

Monarch Fuel Co., Elizabeth, N. J. 
Wagoner Gas & Oil, West Newton, Pa. 
Washington Petroleum Products, Inc., Washington, D. C. 
Batt Oil Co., North Tonawanda, N. Y. 

Fred D. Short, Wellsville, N. Y. 


“(2) A statement showing the percentage of your total motor fuel sales rep- 
resented by the type of jobber business involved in No. (1) above.” 

Answer: Sinclair maintains no records from which it is possible to segregate 
from its total sales to its branded jobber resellers of motor fuel those quantities 
which are marketed by them to or through retail outlets in the same marketing 
areas in which Sinclair markets products bearing the same brand. However, 
the percentage of Sinclair’s aggregate motor-fuel sales to the jobbers described 
above to Sinclair’s total motor-fuel sales is 1.98. 

The foregoing is based upon the period comprising the first quarter of this 
calendar year, that being the most recent appreciable period for which our figures 
are available. 

We trust the foregoing will be satisfactory and sufficient for your needs. 

Yours very truly, 
SrncLarrR REFINING Co. 
By J. E. Dyer, President. 





STANDARD Orn COMPANY OF CALIFORNIA, 
San Francisco, Calif., June 30, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


My Dear Mr. CELLER: Thank you for your letter of June 24, 1955. 
I can inform you that there are no jobbers who buy from my company in the 
circumstances referred to in your question. 
Very truly yours, 
T. S. PETERSEN. 


Tipe Water AssocrAtTep Ort Co., 
San Francisco 20, Calif., July 18, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Dear Mr. Cetter: In your letter to me of June 24, 1955, you requested that 
this company furnish you certain information for inclusion in the record of 
the hearings of the House Antitrust Subcommittee concerning the Supreme 
Court’s ruling in Standard Oil Company (Indiana) vy. Federal Trade Commis- 
sion (340 U. 8. 231). 

You asked for— 

“(1) A list setting forth the names and addresses of all jobbers who buy 
branded motor fuels from you and who resell such branded products in 
competition with your own direct distribution of identical branded products 
through retail outlets in the same marketing areas; 

“(2) A statement showing the percentage of your total motor fuel sales 
represented by the type of jobber business involved in No. (1) above.” 

Please be advised that in the western, central, and southern divisions of 
this company we have no jobbers or distributors of branded motor fuels who 
resell such products in competition with our own direct distribution. In our 
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eastern division, which comprises roughly the New England and Middle Atlantic 
States, this company and its predecessor companies have historically marketed 
pranded products to some extent in the manner set forth in your communication. 

Attached hereto, marked “Exhibit A,” is a list of distributors or jobbers fall- 
ing within the specification of paragraph (1) of your communication. Also 
attached, and marked “Exhibit B,” is the statement requested by paragraph (2) 
of your communication. You will note that the total gasoline sales and the 
percentage of distributor sales as given in exhibit B are only those of the eastern 
division. 

Very truly yours, 
D. T. STaPLes. 


TrpE WATER ASSOCIATED O1rL Co., EASTERN DIVISION, MARKETING DEPARTMENT 
Exuisit A.—Dual distributors and metropolitan jobbers 


New England dual distributors: 
Acorn Oil Co., Inc., 1000 West Main Street, New Britain, Conn. 
Bantly Oil Co., 155 Centre Street, South Manchester, Conn. 
Central Oil Co., Broadway, Raynhan, Mass. 
J. A. Clappison, Inc., 222 Water Street, Bath, Maine 
H. M. Durfee, 1197 Broad Street, Providence, R. I. 
Eidam Tire & Supply Co., 2 Lawrence Street, Lawrence, Mass. 
Robert Fawcett & Son Co., Inc., 360 Portland Street, Cambridge, Mass. 
yasoline Distributors, Inc., 81 Railroad Avenue, Greenwich, Conn. 
Gibbs Oil Co., 691 Broadway, Saugus, Mass. 
Gilbane, F., Inc., 175 Pawtucket Avenue, Pawtucket, R. I. 
Hathaway & Son Oil Co., 414 Bank Street, Waterbury, Conn. 
Highland Oil Co., 60 Cambridge Street, Allston 34, Mass. 
Mercury Oil Co., 240 Walnut Street, Hartford, Conn. 
Mystie Oil Co., Jackson Avenue, Mystic, Conn. 
Montuori Oil Co., Inc., Fitchburg, Mass. 
Naugatuck Fuel Co., 87 Church Street, Naugatuck, Conn. 
Patrick Service Stations, Ine., 118 Harding Street, Worchester 4, Mass. 
F. L. Roberts & Co., Inc., 229 Albany Street, Springfield, Mass. 
Seaboard Oil Co., 653 Post Road, Fairfield, Conn. 
Sussman Coal & Oil Co., Jackson Place, Willimantic, Conn. 
New York dual distributors: 
Fairchester Oil Co., Inc., Box 151, Port Chester, N. Y. 
S. Slezak, 170.Church Street, Amsterdam, N. Y. 
New York Metropolitan jobbers: 
Arguls Gas & Oil Sales Co., Inc., 762 Park Place, Brooklyn, N. Y. 
Argus Oil Corp., 215 East 149th Street, New York 51, N. Y. 
Channel Oil Co., Inc., 24 Leonard Street, New York, N. Y. 
Golub Bros. Gas & Oil Corp., P. O. Box 133, Central Station, 91-16 143d 
Street, Jamaica, N. Y. 
Lou Halperin’s Stations, Inc., 1177 Utica Avenue, Brooklyn, N. Y. 
Harper Oil Co., Inc., 47-15 36th Street, Long Island City, N. Y. 
Midwood §. S. Inc., 673 Coney Island Avenue, Brooklyn, N. Y. 
Walker Oil Products, Inc., 74 Knowles Street, Yonkers, N. Y. 
Middle Atlantic dual distributors: 
Chew, James A., Broadway and Parkville Road, Mantua, N. J. 
Convery Garage, Inc., Smith and Elm Streets, Perth Amboy, N. J. 
Hazle Oil Co., Harleigh, Pa. 
Reinauer Bros., Inc., Kingsland and Riverside Avenues, Lyndhurst, N. 
Solar Oil Co., 309 River Drive, Passaic, N. J. 
Williams Oil Co., 280 Jefferson Street, Newark 5, N. J. 
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Exursit B.—Total gasoline sales—Dual distributors (including metro jobbers) 
and percent of total eastern division 


[Gallons] 


| Gasoline sales 





Type and number of accounts 


5 months, 
Year, 1954 1955 


SS 


I Oe callsign arian 33, 608, 722 14, 618, 297 
New York dual (2)____-___- é 3, 738, 504 1, 570, 793 
New York metro jobbers (8). 48, 313, 734 19, 069, 496 





Midily Ate G0 WI... 3... ence ales tee 26, 682,650 | 11,187,188 
Weeed Othe 2c. lek wélouw sous: bin. bai ndiclach Soulless 112, 343,619 | 46, 395, 752 
Total enstem Givision gaseline anies... ...........o2-eeccnccc cn nnsceconsaccus- 485, 597, 450 195, 389, 380 


Percent of distributor sales to eastern division, total sales___.......-....-...- 23.1 23.7 





TIDE WATER ASSOCIATED Ort Co., 
San Francisco, Calif., August 8, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


DEAR Mr. CELLER: This will acknowledge receipt of your letter of July 22, 
1955, requesting supplementary information to that given you by this company 
over the signature of Mr. D. T. Staples, president, in his letter of July 18, 1955, 
regarding the hearings of the House Antitrust Subcommittee concerning the 
Supreme Court’s ruling in Standard Oil Company (Indiana) v. Federal Trade 
Commission (340 U. 8S. 231). 

We previously furnished you a list of so-called dual distributors and the 
total gasoline sales through such distributors, the total gasoline sales of our 
eastern division, and the percentage the former is of the latter. These figures 
were confined to the eastern division as we do not have any dual distribution 
in other areas. As you requested, we submit herewith the figures showing our 
gasoline sales through dual distributurs, our total motor gasoline sales in the 
United States, and the percentage of our dual distributor sales to our total 
motor gasoline sales. These figures are as follows: 


Gasoline sales 











[Gallons] 
Year 1954 5 months, 1955 
Total gasoline sales: Dual I i ae eS 112, 343, 619 46,395, 752 
Total domestic moter gasoline sales: Tide Water Associated Oil Co.___- 1, 119, 340, 501 455,340, 577 
Percent of dual distributors gasoline sales to total domestic motor gasoline 


CRIB ice sns dbtin nb Stanlihyconbdbbbccka= abddbbevidsatborchtbebedadcnbdue 10.0 10.2 


We trust this gives you the information you desire. 
Yours very truly, 
L. F. Bayer. 


CONTINENTAL OIL Co., 
Houston, Texv., August 4, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House Office Building, Washington, D. C. 


DEAR MR. CELLER: By letter dated June 24, 1955, addressed to Mr. L. F. Me- 
Collum, president of Continental Oil Co., you requested certain information 
which might indicate the importance of the court’s ruling in Standard Oil Com- 
pany (Indiana) vy. Federal Trade Commission (340 U. S. 231 (1951)). Receipt 
of your letter:-was acknowledged on June 27, 1955, and the writer advised you 
on July 6, 1955, that we would be pleased to comply with your request but that 
about a month’s time would be needed to gather and check the data and forward 
them to you. 

We believe that the information you requested is set forth below and in the 
enclosed exhibit A. 
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Listed on exhibit A are the names and addresses of all jobbers who were buying 
pranded gasoline from Continental Oil Co. in the month of December 1954 and 
who were reselling all or part of such branded products through retail outlets 
in competition with Continental’s own direct distribution of identical branded 
products through retail outlets in the same marketing areas. As the list shows, 
there were 38 such jobbers. 

Column 1 of exhibit A shows the total gallonage of branded gasoline pur- 
chased by each of the 38 jobbers from Continental during the year 1954. The 
aggregate of such purchases was 22,624,085 gallons. 

Column 2 of exhibit A shows, to the best of our information, the portion of 
the total gallonage so purchased by each of such jobbers which was resold by 
them through their salaried- or commission-operated outlets in competition with 
Continental’s own direct distribution. The total of column 2 is 7,652,193 
gallons. 

The significance of the gallonage figures shown on exhibit A, in relation, first, 
to Continental's total division sales of branded gasoline in 1954, and, secondly, 
to Continental’s total 1954 sales of branded gasoline to all jobbers, is indicated 
in the tabulation below. (Continental’s division sales include all sales of 
branded gasoline through company-owned bulk plants and to jobbers, but exclude 
sales made through the company’s general office, east coast, export, and railway 
sales divisions. ) 

Percent of— 
Number of |__| 
gallons | Total “divi- | Total sales 
sion sales”’ to jobbers 


j 


Thousands 
Total “division sales’’ of branded gasoline in 1954 820, 412 
Total 1954 sales of branded gasoline to all jobbers 272, 990 
Total 1954 gallons of branded gasoline purchased by jobbers | 
listed in exhibit A (col. 1 : | 22, 624 
Total 1954 gallons of branded gasoline resold by jobbers listed | | 
in exhibit A through salaried or commission operated retail | | 


100 


LP to. 
33. ¢ | 100.0 


2.8 | 8.3 
| 


outlets (col. 2 ‘ } 7, 652 


| 9 2.8 


The foregoing tabulation shows that in 1954 one-third of Continental’s total 
“division sales’ of branded gasoline went to jobbers; that 8.3 percent of the 
total jobber sales were made to the 38 jobbers listed in Exhibit A; and that, to the 
best of our information, 2.8 percent of the total jobber sales were resold in com- 
petition with Continental's direct distribution. 

So far as the 38 jobbers themselves were concerned, the resales they made in 
competition with Continental’s direct distribution represented varying per- 
centages of their respective 1954 gasoline purchases from Continental. For 
instance, in the case of Pyramid Petroleum Co. of Kansas City, its competitive 
sales amounted to only about 3 percent of its purchases, while competitive 
sales made by 16 of the other 37 jobbers represented all or substantially all of 
their purchases. The weighted average proportion of the 38 jobbers’ total com- 
petitive sales (7,652,193 gallons) to their total purchases (22,624,085 gallons) 
Was approximately 33.3 percent. 

If you have any questions about the information set out in this letter or in 
exhibit A hereto, or if you feel that we can be of further assistance, please let us 
know. 

Respectfully yours, 
CONTINENTAL Ott Co. 
By Lioryp THANHOUSER, 
Vice President and General Counsel. 
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Exursirt A.—Jobbers who were buying branded gasoline from Continental Oi] 
Co. in the month of December 1954 and who were reselling such branded 
products through retail outlets in: competition with Continental's own direct 
distribution of identical branded products through retail outlets in the same 
marketing areas 


Total gallons of branded 
gasoline— 


; Resold through 
Name of jobber and jobber’s address Purchased salaried or 
from Conoco commission- 
in year 1954 | operated retai! 
outlets in 1954 













(1) | (2) 

Breford-Randall Oil Co., Colorado Springs, Colo__.-.-....---------.---- 279, 314 279, 314 
Broadmoor Hotel, Colorado Springs, Colo_.............-.-.--.---------. 574, 387 574, 345 
Dallason Service Station, Casper, W yo......-...-----.------------------ 118, 888 118, 888 
Fouret Bros. Garage, Trinidad, | aege aesn eee someme 8 ttd: 48, 005 48, 005 
Home Oil & mepery. Co., Denver, Colo--_---- Sepaaueronne eeebekthe kaos 828, 764 462, 518 
p ee en 633, 267 100, 009 
er ae eg Bs Deskin cidcdeikcedintcennnnvesncecesunn 1, 779, 170 151, 828 
Wee CO ie, FE ORI oo ciisenccnncccencsbusccusocsee 440, 810 244, 000 
Wats Garvie Geet, CORON, WFO... - 6 oon nnn snc cccceccccnsdcase 578, 801 315, 000 
Lincoln Service Station, Evanston, Wyo. ...-...-..----.----.------.--.-- 370, 453 100, 385 
Midland Service Station, Helper, Utah 83, 349 83, 349 
Geo. S. Reid, Sunset, Utah.._.._..___- 162, 309 97, 385 
Superior Service Station, Price, Utah_-. 43, 451 43, 451 
Western Oil Co., El Paso, Tex_-_-..-..---- hes ippiscntete aaa sina teasaal 1, 043, 585 240, 000 
EEE 6 en cndedndbosteunqunnnctwecseeunnn ans 78, 000 78, 000 
Potabans Cie Gb. Dees BE ia8 on ove cesdennccncccsccbassousseces 68, 864 68, 864 
Pages Lambe? Cai, EAGOE, IONE: .....5..cnce. oc ccncdisnntscisbacsca 154, 450 154, 450 
ne ee Ci rr ah ins ocd cabins onsnnnetreblbivdicpmad 305, 689 100, 009 
Hainline Oil Co., Grand Island, Nebr. ...........-.---..---.---..--..--- 808, 297 435, 100 
I SO), eT IE nn a oc na dtintinniecigebbekenikausinwkssion 646, 214 110, 000 
Reber 6 OR Obs, WeRtteO hy We Ecisic ce ccwdsinnds std ads bnebetons 83, 525 83, 525 
Lomas Oil Co., Bismarck, N. Dak._....--.------------------s00s0-000-- 712, 691 576, 000 
Meusten TBerleustet OF Co... TU, ORB... ncn cencnneccecenenecasuce 287, 834 273, 712 
Red Rock Petroleum Co., Oklahoma City, Okla_-___-......--....--.---. 3, 254, 872 369, 663 
INS TUE, TINT Ws MI, Bk bs ceccces cen ccc cccccnnseneisdcus 86, 866 86, 866 
Hackney Service Station, Ponea City, Okla___...........---.-.--.---..- 168, 282 168, 282 
Paul A. Long & Sons Oil Co., Ponca City, Okla.................-.....-. 1, 267, 014 171, 454 
Sherm’s Service Station, Ponca City, Okla__...........--.-.-.---.------ 267, 216 267, 216 
Van’s Service Station, Ponca City, Okla_.......--..-.--.-----..-.----.-- 162, 818 162, 818 
Murray Service Station, Ponca City, Okla_........-....---.------..---- 279, 526 279, 526 
TREE WEE COs FI, MD nec naccccsccscssotennsncesuctdaces 469, 671 134, 580 
SN GE BO PEs, SER in vind candcncdsenmdiinbiathtosuddedabdddadote 369, 927 324, 000 
i ie EEL £ 2... Sani cuncininieanduedannupinbvnguptinelsh ek 189, 989 123, 504 
RE, Oe nn do ces anenepebenhunnmmateaeannea 1,171, 832 216, 116 
Barnard Home, Beloit, Ms ra ls oabathed 133, 445 75, 300 
Pyramid Petroleum Co., Kansas City, Mo.............--.--..--.--.-..- 4, 020, 331 120, 000 
Seeretee BI itn GRIN: CUE ccanceen the dhanseqi-enechatcarmahbaboomeeees 494, 970 261, 039 
ee ee a EB ere ancrannpesehevedessctcnnsivesacceabes 157, 209 153, 712 

Datebigubents suis tthsndinksscbttithinddtiincventipeetelacphedctiwis 22, 624, 085 7, 652, 193 


THE ATLANTIC REFINING Co., INC., 
Philadelphia, Pa., September 20, 1955. 


K. R. HARKINS, Esq., 
Co-Counsel, Celler Subcommittee, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

DearR Mr. Harkins: Having given further thought to our last conversation, 
I had prepared the attached listing of all bulk plants and terminals owned 
by the Atlantic Refining Co. which are active and handling gasolines. The 
listing would appear to prove your point that there is no significant or substan- 
tial overlap between direct marketing and jobber business.’ 

Let me know if we can cooperate further with you on the subject of your 
inquiry. 

Very truly yours, 
Roy D. Jackson, Jr., Legal Department. 





1 Attached material is in the files of the subcommittee. 
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(The following press releases relative to the Standard Oil Co. 
(Indiana). against. Federal Trade Commission, the Detroit case, were 
received from the Federal Trade Commission :) 


[For release in afternoon newspapers of December 2, 1940] 


FEDERAL TRADE COMMISSION, 
Washington, D. C. 
COMPLAINTS 


Standard Oil Co., Chicago; Gulf Refining Co., Pittsburgh; the Texas Co., 
New York; and Shell Oil Co., Inc., St. Louis, are charged in the Federal Trade 
Commission complaints with price discriminations in violation of the Robinson- 
Patman Act in the sale of gasoline in the Detroit area. 

Standard Oil Co., supplying gasoline to approximately 450 retailers in the 
Detroit area, according to the complaint, has sold gasoline to four dealers, 
Citrin-Kolb Oil Co., Stikeman Oil Co., Inc., Wayne Oil Co., and Ned’s Auto Supply 
Co., each of which owns or operates one or more retail gasoline stations, at prices 
ranging from one-half cent to 1%, cents a gallon lower than the prices charged 
by it to other Detroit retailers for gasoline of the same grade and quality. 

Under normal merchandising conditions, the complaint alleges, the respond- 
ent’s price to the four dealers for its Red Crown gasoline, its largest selling 
brand, has been 1% cents below its price therefor to other dealers. 

The complaint alleges that the effect of the respondent’s discrimination in 
price has been and may be to injure, destroy, and prevent competition with 
each of the four dealers in the resale of gasoline (4389). 

Gulf Refining Co., supplying gasoline to approximately 225 retailers in the 
Detroit area, according to the complaint, has sold gasoline to the Firestone 
Tire & Rubber Co., and the B. F. Goodrich Co., each of which owns or operates 
one or more retail gasoline stations, at prices ranging from 1 to 2 cents a 
gallon lower than the prices charged by it to other Detroit retailers for gasoline 
of the same grade and quality. 

Under normal merchandising conditions, the complaint alleges, the respondent’s 
price to the Firestone and Goodrich companies for its Good Gulf gasoline, its 
largest selling brand, has been 1144 cents or more per gallon below its price 
therefor to other retailers. 

The complaint alleges that the effect of the respondent’s price discrimination 
has been and may be to injure, destroy, and prevent competition with the Fire- 
stone and Goodrich companies and with customers of the Goodrich company, 
in the resale of gasoline (4390). 

The Texas Co., supplying gasoline to more than 80 retailers in the Detroit 
area, according to the complaint, has sold gasoline to the Firestone Tire & 
Rubber Co., the B. F. Goodrich Co., and certain other customers, each of which 
owns or operates 1 or more retail gasoline stations, at prices ranging from one- 
half cent to 2 cents a gallon lower than the prices charged by it to other Detroit 
retailers for gasoline of the same grade and quality. 

Under normal merchandising conditions, the complaint alleges, the respond- 
ent’s price to the Firestone and Goodrich companies for its Fire Chief gasoline, 
its largest selling brand, has been 144 cents or more per gallon below its price 
therefor to most of its other retailer customers. 

The complaint alleges that the effect of the respondent’s price discrimination 
has been and may be to injure, destroy, and prevent competition with the Fire- 
stone and Goodrich companies and other customers receiving the benefit of such 
discrimination, and with customers of the B. F. Goodrich Co., in the resale of 
gasoline (4391). 

Shell Oil Co., Inc., according to the complaint, has sold gasoline to Henry 
Starkey Hickey, trading as Grand River Oil & Gas Co., Detroit, at prices sub- 
stantially lower than those charged by the respondent to its other Detroit retailer 
purchasers for gasoline of the same grade and quality. The complaint alleges 
that Hickey, trading under the name Stark Hickey, Inc., and Stark Hickey, Inc., 
a corporation controlled by Hickey, own and operate retail gasoline stations in 
Detroit. According to the complaint, the prices at which the respondent oil com- 
pany has sold its gasoline to Hickey have ranged from 1 to 1% cents a gallon 
lower than the prices charged by it to other Detroit retailers for the same type 
of gasoline, 

Under normal merchandising conditions, the complaint alleges, the respondent’s 
price to Hickey for its Super Shell gasoline, its largest selling brand, has been 
144 cents below its price charged therefor to other retailers. 





~ 
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The complaint alleges that the respondent’s price discrimination has had and 
may have the effect of injuring, destroying, and preventing competition with 
Henry Starkey Hickey and Stark Hickey, Inc., in the resale of gasoline (4392). 

The complaints grant the respondents each 20 days for answering the charges. 


[For immediate release] 


FEDERAL TRADE COMMISSION, 
Washington, January 21, 1941. 


ANSWER TO COMPLAINT 


Standard Oil Co., Chicago, has filed an answer to a complaint issued by the 
Federal Trade Commission, charging price discriminations in violation of the 
Robinson-Patman Act in the sale of gasoline in the Detroit area. The complaint 
alleged that the respondent, supplying gasoline to approximately 450 retailers in 
the area, had sold gasoline to four dealers, Citrin-Kolb Oil Co., Stikeman Oil 
Co., Ine., Wayne Oil Co., and Ned’s Auto Supply Co., each of which owns or 
operates 1 or more retail gasoline stations, at prices ranging from one-half 
cent to 1% cents a gallon lower than the prices charged by it to other Detroit 
retailers for gasoline of the same grade and quality. 

The respondent denies that it is engaged in interstate commerce and further 
denies that there is or has been at all times a continuous stream of trade and 
commerce in gasoline between the respondent’s refinery in Indiana and dealers 
purchasing gasoline from the respondent in Detroit. The respondent avers that 
the usual course of trade in the sale of gasoline between the respondent and 
customers referred to in the complaint is purely intrastate in character. 

The respondent further admits that the tank-car price at which it is selling 
gasoline to the dealers named is lower than the tank-wagon dealer price gener- 
ally in effect, but denies that such lower price constitutes an unlawfully dis- 
criminatory price in violation of the Robinson-Patman Act. The respondent 
alleges that the 4 customers named are each regarded by the oil industry in 
Detroit as being bona fide wholesaler jobber customers, and the respondent is 
entitled to sell them gasoline at prices which are lower than the prices charged 
by it for the same product to the respondent’s retail dealer customers, and fur- 
ther, that additional costs to the respondent arise out of differences resulting 
from differing methods of sale and delivery of gasoline, which costs are sub- 
stantially saved by the respondent in making sales and deliveries to the 4 dealers 
named, and that the price differentials make only due allowance therefor. The 
respondent further alleges that the lower prices granted the four dealers were 
made to them in every instance in good faith to meet an equally low or lower 
price made or furnished by a gasoline supplier or suppliers which were com- 
petitors of the respondent. 

Hearings will be held in due course (4389). 


{For release in morning newspapers of October 27, 1945] 


FEDPRAL TRADE COMMISSION, 
Washington, D. CO. 


OrprR (4889) (GASOLINE) 


Standard Oil Co. has been ordered by the Federal Trade Commission to cease 
and desist from violation of the Robinson-Patman Act by discriminating in price 
among different purchasers of its gasoline. 

Findings of the Commission are in part substantially as follows: 

The price discriminations in question occurred in the Detroit metropolitan 
area where Standard Oil Co. sold gasoline to 4 dealers at prices substantially 
lower than those charged approximately 358 other retailer-purchasers it regu- 
larly supplied in the same area. The four favored customers are Citrin-Kolb 
Oil Co., Stikeman Oil Co., Ine., Wayne Oil Co., and Ned’s Auto Supply Co. 
Although Ned’s Auto Supply Co. sold all of the gasoline it purchased from 
Standard Oil at retail, and the other 3 favored dealers sold at retail as well as at 
wholesale, each was arbitrarily classified by the respondent as a jobber. Stand- 
ard Oil Co. sold its best-selling brand of gasoline, Red Crown, to these 4 dealers 
at its tank-car price, which was 1% cents per gallon lower than the prices it 
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charged for the same gasoline sold to other retail dealers in the Detroit metro- 
politan area, In allowing jobber classitications to the 4 dealers named, Standard 
Oil did not require that they should sell only at wholesale. 

In addition to the price discriminations granted to the 4 favored customers, 
Standard Oil for a period of time allowed Ned’s Auto Supply Co. a price of 0.5 
cent a gallon off the regular tank-wagon price charged to all other retail dealers. 

The retailer’s margin between the respondent’s posted tank-wagon price and 
the prevailing retail selling price on Red Crown gasoline has been only 3.3 cents 
a gallon in the metropolitan area of Detroit since November 1939. Consequently, 
any reduction allowed to a retail service-station operator below the regular tank- 
wagon price gives such operator a material advantage over other retail operators 
who pay the full tank-wagon price. 

The price discrim nations granted to the four favored dealers on gasoline sold 
by them at retail have given them a substantial competitive advantage over other 
retailers of gasoline, including retailer-customers of the respondent. This com- 
petitive advantage is capable of being used. and has been used by Ned’s Auto 
Supply Co., and to some extent by Citrin-Kolb Oil Co., to divert large amounts 
of business from other retailers of gasoline, with resultant injury to them and 
to their ability to continue in business successfully. 

The Commission finds that price cutting at Ned’s Auto Supply Co. stations 
has been almost continuous and that this company has been responsible in starting 
most of the retail price cutting in major brand gasoline in Detroit over a period 
of several years. 

Under the order issued by the Commission, Standard Oil Co. is directed to 
cease and desist from discriminating in the price of gasoline of like grade and 
quality as among purchasers: 

(1) By selling gasoline of like grade and quality to competing purchasers 
at different prices in the manner and under the circumstances found in that 
portion of the Commission’s findings relating to the d scriminatory prices 
granted each of the four favored dealers; or by continuing or resuming such 
discriminations in price; 

(2) By otherwise discriminating in price between purchasers of gasoline 
of like grade and quality in any manner resulting in price discriminations 
substantially equal in amount to those granted each of the four favored 
dealers ; 

(3) By selling gasoline to some retailers at prices different from those 
charged other retailers who compete in the sale and distribution of such 
gasoline; provided, however, that this shall not prevent price differences of 
less than 0.5 cent per gallon which do not tend to lessen, injure, or destroy 
competition among such retailers; 

(4) By allowing to any dealer, jobber, or wholesaler who sells gasoline 
at retail, a lower price than the price the respondent charges its retailer- 
customers who compete in the sale and distribution of such gasoline with such 
dealer, jobber, or wholesaler in their retailing activity; provided, however, 
that this shall not prevent price differences of less than 0.5 cent a gallon 
which do not tend to lessen, injure, or destroy competition with such dealers, 
jobbers, or wholesalers in the sale of gasoline direct to the consuming public; 

(5) By selling gasoline to any dealer, jobber, or wholesaler at a price 
lower than the price the respondent charges its retailer-customers who com- 
pete in the sale of such gasoline with the retailer-customers of such dealers, 
jobbers, or wholesalers, where such dealers, jobbers, or wholesalers resell the 
gasoline to any of their retailer-customers at less than the respondent's 
posted tank-wagon price or who grant to any such retailer-customer any 
discounts, rebates, allowances, or services having the net effect of a reduction 
in price to the retailer. 

For the purpose of comparison the term “price” as used in the Commission’s 
order takes into account discounts, rebates, allowances, and other terms and 
conditions of sale. 


[For release in morning newspapers of August 13, 1946] 
FEDERAL TRADE COMMISSION, 
Washington, D. C. 
MopiFIeD OrDER (4389) (GASOLINE) 


The Federal Trade Commission has modified its cease-and-desist order of 
October 9, 1945, directed against discriminatory pricing practices in the sale of 
fasoline by Standard Oil Company of Indiana, which has its principal place of 
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business at 910 South Michigan Avenue, Chicago. The price discriminations 
were found by the Commission to be in violation of section 2 (a) of the Robin. 
son-Patman Act. 

Chairman William A. Ayres and Commissioners Garland 8. Ferguson, Ewin 
L. Davis, and Robert E. Freer voted for the order as modified. 

Commissioner Lowell B. Mason dissented from the modified order and fileq 
an opinion, which is attached. 

The principal difference between the order as modified and the original order 
consists of the elimination of provisos which in two paragraphs of the orig. 
inal order excluded from their terms price differentials of less than one 
half cent per gallon which did not adversely affect competition. Other changes 
were made so that the order now applies more definitely and specifically to the 
conditions found to exist in the Detroit trade area. Still other changes were 
in the interest of clarity, such as putting all exceptions applicable under the 
statute in one group following the prohibitory paragraphs, instead of under par. 
ticular paragraphs. 

The Commission’s findings of fact are in part substantially as follows: 

The price discriminations in question occurred in the Detroit metropolitan 
area where Standard Oil Co. sold gasoline to 4 dealers at prices substantially 
lower than those charged approximately 358 other retailer-purchasers it regu- 
larly supplied in the same area. The four favored customers were Citrin-Kolb 
Oil Co., Stikeman Oil Co., Inc., Wayne Oil Co., and Ned’s Auto Supply Co. Al- 
though Ned’s Auto Supply Co. sold all of the gasoline it purchased from Standard 
Oil at retail, and the other three favored dealers sold at retail as well as at 
wholesale, each was arbitrarily classified by the respondent as a jobber. Stand- 
ard Oil Co. sold its best selling brand of gasoline, Red Crown, to these 4 deal- 
ers at its tank-car price, which was 114 cents per gallon lower than the prices it 
charged for the same gasoline sold to other retail dealers in the Detroit metro- 
politan area. In allowing jobber classifications to the four dealers named, 
Standard Oil did not require that they should sell only at wholesale. 

Standard Oil for a period of time also allowed Ned’s Auto Supply Co. a price 
of 0.5 cent a gallon off the regular tank-wagon price charged to all other retail 
dealers. 

The price discriminations granted to the four favored dealers on gasoline sold 
by them at retail have given them a substantial competitive advantage over other 
retailers of gasoline, including retailer-customers of the respondent. This con- 
petitive advantage is capable of being used, and has been used by Ned’s Auto 
Supply Co., and to some extent by Citrin-Kolb Oil Co., to divert large amounts of 
business from other retailers of gasoline, with resultant injury to them and to 
their ability to continue in business successfully. 

The order of the Commission, as modified, follows: 

“IT IS ORDERED that the respondent, Standard Oil Co. (Indiana), a corporation, 
and its officers, representatives, agents, and employees, directly or through any 
corporate or other device in connection with the sale of gasoline in commerce, 
as ‘commerce’ is defined in the aforesaid Clayton Act, do forthwith cease and 
desist from discriminating, directly or indirectly, in the price of such gasoline 
of like grade and quality as among purchasers— 

“1. By selling such gasoline to competing purchasers at different prices 
in the manner and under the circumstances stated in the findings as to the 
facts herein. 

“2. By continuing or resuming the discriminations in price of such gasoline 
referred to and described in the Commission’s findings as to the facts herein. 

“3. By otherwise discriminating in price between purchasers of such 
gasoline in a manner and degree substantially similar to the manner and 
degree of the discriminations referred to and described in the Commission's 
findings as to the facts herein. 

“4. By selling such gasoline to some retailers thereof at prices lower that 
the prices charged other retailers who in fact compete with them in the 
sale and distribution of such gasoline. 

“5. By allowing a price to any dealer, jobber, or wholesaler on such 
gasoline sold by such dealer, jobber, or wholesaler at retail lower than the 
price which respondent charges its retailer-customers who in fact compete 
in the sale and distribution of such gasoline with such dealers, jobbers, or 
wholesalers in their retailing capacity. 

“6. By selling such gasoline to any jobber or wholesaler at a price lowe! 
than the price which respondent charges its retailer-customers who in fact 
compete in the sale and distribution of such gasoline with the retailer 
customers of such jobbers or wholesalers, where such jobber or wholesale 
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resells such gasoline to any of its said retailer-customers at less than re- 
spondent’s posted tank-wagon price or directly or indirectly grants to any 
such retailer-customer any discounts, rebates, allowances, services, or facili- 
ties having the net effect of a reduction in price to the retailer. 

“For the purpose of comparison the term ‘price’ as used in this order includes 
discounts, rebates, allowances, and other terms and conditions of sale. 

“The above specified requirements of this order are subject, however, to the 
following provisos : 

“(a) That none of the prohibitions of the order shall be taken as in- 
hibiting any price differentials by respondent that were not found under the 
facts herein to have a tendency to injure, destroy, or prevent competition 
with respondent’s customers receiving the benefit of such differentials or 
with their customers. 

“(b) That none of the prohibitions of the order shall be taken as pre- 
venting any price differentials by respondent which make only due allow- 
ance for differences in respondent’s cost of manufacture, sale, or delivery 
resulting from the differing methods or quantities in which such gasoline 
is to such purchasers sold or delivered. 

“(e) That none of the prohibitions of the order shall be taken as in- 
hibiting a lower price to jobbers than to retailers where respondent thereby 
makes only due allowance for its differences in cost of manufacture, sale, 
or delivery resulting from the differing methods or quantities in which 
such gasoline is to such purchasers sold or delivered. 

“(d) That none of the provisions of the order shall be taken as in- 
hibiting any price differentials by respondent that reflect differences in the 
grades and qualities of such gasoline.” 

The order was modified after the Commission granted motions of its counsel 
requesting the modification. The motion of the respondent for rehearing and 
reconsideration of the original order to cease and desist was denied, as was 
the petition of the National Council of Independent Petroleum Associations for 
leave to intervene and to set aside the order and reopen the proceeding for 
further hearings. 


UNITED STATES OF AMERICA 
Berore FEDERAL TRADE COMMISSION 
Docket No. 4389 
In the Matter of Standard Oil Co., a corporation 


DISSENTING OPINION OF COMMISSIONER LOWELL B. MASON TO MODIFIED ORDFE 
TO CEASE AND DESIST 


There are four reasons for this dissent: 
1. The modified order is too indefinite and obscure to be followed ; 
2. The failure of the Commission to consider the evidence offered under the 
proviso of section 2 (b) of the Robinson-Patman Act ; 
3. The failure to prove injury to competition ; and 
4. The failure to establish jurisdiction. 

First, in my judgment, the order is too indefinite and obscure to be followed. 
The first half merely says, “Look at what Standard did and don’t do that.” I 
refer specifically to those portions of the order which state that the respondent 
is ordered to cease and desist from discriminating 

“1. By selling such gasoline * * * in the manner * * * stated in the 
findings * * *, 

“2. By continuing or resuming the discriminations * * * described in the 
Commission’s findings * * *. 

“3. By otherwise discriminating * * * in a manner * * * similar to * * * 
the discriminations * * * referred to * * * in the Commission’s findings * * *.” 

An order is a command to do or refrain from doing certain things, and thus 
should interpret the Robinson-Patman Act ideals into completely understandable, 
explicit directions. 

To rely on the finding of facts to determine the command of an order is bad. 
How can businessmen determine the standard at which they must aim if the 
Commission will not set down in words and figures in the order what is illegal? 

The order of the Commission, being of a negative quality, that is to say, an 
order to cease and desist, should ban specific acts and thus by a series of quasi- 
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judicial exclusions, direct all men of enterprise toward the best practices of 
their trade. 

The last half of the order is a paraphrasing of the general terms of the statute 
and thus in effect commands nothing specifically but counsels perfection 
generally. 

I believe the primary burden rests on the Commission to present an under- 
standable order so it can be obeyed. Otherwise, first the businessman must 
guess what the law requires him to do, and then he must guess what the Com- 
mission requires he must do, to obey its order entered because he guessed wrong 
the first time. 

In my opinion, the Federal Trade Commission should not swell that area 
of the law which cannot be known until litigated. A law that cannot be applied 
with certainty to the current affairs of everyday business is ex post facto in 
effect. 

It simply means, instead of living in a country where a king declares today 
what a citizen did yesterday should be a crime, the Federal Trade Commission 
declares what the businessman did 5 years ago is interpreted as a violation of 
law today. 

We have made a fetish out of “litigation to determine the law.” And by 
obscure and unintelligible orders which rely on extraneous references to indi- 
cate their meaning, we will make a fetish out of “litigation to determine the 
litigation.” 

This may not be such a fault that our superior courts feel empowered to 
interdict. If so, there lies all the more reason for our diligence in protecting 
against it. 

There is a parallel in Gulliver’s Travels between the directions the tailors 
of Laputa used to measure Gulliver for a suit of clothes and the directions given 
by the Commission for the defendant to clothe himself with legality in this 
case. 

Gulliver’s tailors, immersed in the abstractions of life, used quadrants, angles, 
and complicated formulae to determine a simple sleeve length. The result was 
a most ill-fitting suit. 

Gulliver took some comfort out of the fact that at least everyone else was as 
poorly dressed. But even this satisfaction is denied the defendant in this case, 
for here, only the defendant is subject to the obscurities of higher dialectics 
whilst his competitors roam the fields of competition secure in the knowledge 
that they don’t have to guess how to carry out the order because it does not 
apply to them. 

I shall exemplify what I consider the law and facts on the second and third 
points by illustrations, using fictitious characters and episodes. 

This method is at odds with common legalistic austerity, but it suits the pur- 
pose of those who would care to know why there is a dissent in this case. 

The case is about one distributor getting gas for less than another distributor. 

There are many kinds of distributors—brokers, wholesalers, jobbers, retailers, 
etc., but in the gas busines, two are most common: 

The retailer who operates the corner filling station—the essential tools of his 
trade consist of a gas pump, restroom, air for tires, and water for radiators. 

The jobber—ordinarily has a railroad siding or delivery trucks that carry as 
much as a tank ear, big storage tanks, a fat credit and enough retail distributors 
as customers to make the use of these facilities profitable. 

These two types of distributors pay different prices for the gas they sell. The 
johber—a cent and a half less. It is easier to sell jobbers—they buy millions of 
gallons. The corner station buys thousands. The credit risks, the delivery 
costs, the storage costs, the sales costs are either less or entirely absent when 
selling to a jobber. Besides the saving of money, there are many other valid 
reasons which invite a producer to dispose of his stock at a lesser price to 4 
jobber than toa retailer. In fine, it seems there is no quarrel over this generally 
accepted economic fact. 

It is true the statute makes no references to classes of purchasers.’ It bans 
any discrimination between purchasers without regard to class or function, pro- 
vided competition is or tends to be injured. The point is, that competition is non- 
existent between different functions. The respondent claims that there is noth- 
ing in the Robinson-Patman Act to prevent different price scales based on thie 
different functions of distributors. This claim is sound only because the func 
tion of a jobber is not in competition with the function of a retailer. To hold 





1The Senate and House bills originally contained references to classes of distribution. 
These were struck out before passage. See S. Rept. 1502, p. 5, 74th Cong., 2d sess. ; se 
also H. Rept. 2287, 74th Cong., 2d sess. 
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otherwise would be to ordain that the profit motive could no longer be legal in 
the distribution field except at two points, distribution by the manufacturer and 
distribution by the retailer. All other intermediaries would be out of business 
unless they were willing to operate sans profit. If they should be out of business, 
that’s up to Congress, not the Federal Trade Commission. 

The trouble comes when the retailer function and the jobber function become 
joined—then we have a controversy such as in this instance case. 

For the purpose of illustrating this point, let us assume: 

You are a producer of gasoline. You sell gas to Jerry. Jerry pumps it out to 
the folks who drive up and say, “Fill ’er up.” Jerry does a nice retail business. 
You sell him gas at the same price you sell all the other retailers in town. You 
are obeying the Robinson-Patman Act which says you mustn’t give a cheaper 
price to one than another. 

You also sell gas to Harold. Folks can’t drive up to Harold’s place and get 
5 gallons. Harold won’t mess around with the public—wiping windshields, 
putting water in radiators, etc. He buys from you in big batches and then 
reselis it in smaller lots to retailers who have corner filling stations just like 
Jerry. Harold is a jobber. You sell him your gas at the same price you sell all 
the other jobbers in town, and that’s O. K., too. Naturally, Harold’s price is less 
than what you charge Jerry. In fact, it is 114 cents less, because Harold takes 
the job of distributing your gasoline off your hands. This is worth something 
besides just the money you save. 

Now nobody is in hot water yet because each person is being treated “Even 
Stephen” according to the line of work he is in. But take a look at Bill across 
the street. Bill has a retail gas station. Folks drive up and use Bill's wash- 
room while he puts 5 gallons in their tank. That makes Bill a retailer. So you 
tell Bill you’ll let him have your gas at your retailer’s price. 

Bill says, “Come with me.” 

He takes you around back and, lo and behold, Bill owns a side track for tank 
ears, delivery trucks for gas, and gigantic storage tanks. Then Bill takes you 
into his office. He shows you his books. Bill has plenty of money. He buys a 
million—2 million gallons a year—not in little truck wagon loads, but in big 
hatches. Bill can do this because he sells to a lot of other retail stations besides 
using some himself. 

Then there is Martin. Martin has just as big a layout as Bill but he doesn’t 
even bother to sell to other retailers. Martin has so many retail outlets of his 
own that he operates a wholesale establishment just for his own filling stations. 

Are Bill and Martin retailers or wholesalers? 

To tell the truth, they are like Pooh Bah in Gilbert and Sullivan’s opera, the 
Mikado. It all depends on whether you look at them front or back. 

But, being a big gasoline company, you can’t afford to take any chances on 
Uncle Sam suing you for price discrimination. 

So you say, “Bill and Martin, I’m sorry, old fellows, but you look like retailers 
tome. I’m going to have to charge you a cent and a half higher price than what 
I charge Harold, the jobber, who doesn’t do any retail business of his own.” 

Bill and Martin, being vigorous American businessmen, resent this very much. 
Bill and Martin buy just as much as Harold buys. Their equipment is just as 
good. They take as much work off your hands as Harold does, and their money 
looks just as good as Harold’s any day. They want the same treatment. 

Now some folks think that because you are a big gasoline company, you 
can tell Bill and Martin to “take it or leave it.” That’s the way it used to be 
in the old days. You used to be the big frog in the puddle. Nowadays the 
puddle is bigger, the frogs are bigger, and there are lots more of them. 

Tell Bill he is a retailer and entitled only to a retailer’s discount, and 5 
seconds later all the other frogs put on their glasses and say, “Why, Bill, you 
look exactly like a jobber to me. We’ll give you the jobber price.” 

So you lose Bill to a competitor whose price you wouldn’t meet, and maybe 
you lose a couple or more customers for the same reasons, about the same time. 

This all makes life very complicated. 

Million-gallon customers don’t grow on trees, and tomorrow Martin is going 
to be around to see you about his cent and a half discount. Treat Martin like 
a retailer, you’re out of business (at least, as far as Martin in concerned). Treat 
Martin as a jobber, Uncle Sam will sue you as a price discriminator (just as 
the Federal Trade Commission has done in this case). 

When passing the Robinson-Patman Act, Congress had just such a dilemma in 
mind. So it added a proviso to the law (in sec. 2 (b), Robinson-Patman Act) 
which said in effect: “If somebody else is offering Martin or Bill gas for a cent 
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and a half less, then you can, too, and show as a defense in a suit by the Federal 
Trade Commission that you were only meeting your competitor’s price.” 

That’s what Congress says, and on the 26th day of February of this year, the 
Federal Trade Commission agreed with Congress.” 

But that’s not what the Commission says in the instant case. 

Now the Commission says you can’t offer such a defense, regardless of the 
statute, and if by chance such a defense is admitted into the testimony, and 
if by chance it is proven by a greater weight of the evidence, and if in fact no 
= is offered in opposition, still the Commission will disregard such a 
defense. 

If you apply the order in this instant case to the example I have just given, 
you will have to give Martin and Bill the lower jobber’s price on all gas that 
they sell to other retail stations, but charge them the higher retailer’s price on 
all gas they use in their own stations. In other words, they pay two different 
prices for the same gas in the same barrel, depending on what they use the 
stuff for. 

That is what is known as “‘determining price by use.”’ 

This is foreign to the free-enterprise system observed in our country. For 
the Commission to administer prices by determining which users shall be re- 
quired to pay higher prices for a commodity than other users, tends to divide 
the distributive functions of our economy into hostile groups, each striving for 
Government favoritism rather than for consumer acceptance. 

It is time we moved the area of competition back into the open marts of trade 
where service and price to the consumer are the arbiters of success. 

It is of interest to note that the social economic ideology of “determining 
price by use” embodied in the Commission’s order was once considered and 
flatly rejected by Congress. “Pricing by use” was included in the House Com- 
mittee (Judiciary) Report 2287 of March 31, 1936, 74th Congress, 2d session. 
This is what it said: 

“For the purpose of such classification of customers as wholesalers or jobbers 
or retailers, the character of the selling of the purchaser and not the buying 
shall determine the classification, and any purchaser who * * * does both a 
wholesale and retail business shall, irrespective of quantity purchased, be 
classified as a wholesaler on purchases for sale to retailers only * * * and asa 
retailer on purchases for sale to consumers.” 

This ideology Congress refused to adopt and before final passage of the 
Robinson-Patman Act, all such language was stricken from the bill. 

There are those who feel this country requires such a channeling of a busi- 
nessman’s field of activity. This is strong medicine for a free economy to 
swallow. If needed, it is up to Congress and not this Commission to write the 
prescription. As yet, Congress has not seen fit to pass such bills that have been 
introduced to accomplish this end. Nor has Congress enacted any law prevent- 
ing one from meeting his competitor’s price. The competitive system still con- 
templates that the seller will get as much as he can and that the buyer will pay 
no more than he has to. 

I cannot subscribe to an order that embraces what Congress specifically 
rejected. 

Not only did Congress reject the ideology of “pricing by use,” but obviously 
contemplating just such a situation as the instant case presents, embodied in the 
act a proviso in section 2 (b) as follows:* “Provided, however, That nothing 
herein contained shall prevent a seller rebutting the prima facie case thus made 
by showing that his lower price * * * to any purchaser or purchasers was made 
in good faith to meet an equally low price of a competitor * * *.” These words 
cannot be denied, and it is difficult to see how they can be ignored, but the de 
cision in this case waives them aside, and the findings of facts and order have 
completely evaded any discussion of what the respondent proved by greater 
weight of the evidence (in fact, I find the testimony uncontroverted). The 
respondent proved that it had granted a lower price in good faith to meet a 
competitor’s price. The trial examiner who heard the case so held, and I as 4 
Commissioner would so find. 

The Commission concludes as a matter of law that it is unnecessary for it 
to determine this fact. In my opinion, this is not sound. So far as the Federal 
Trade Commission is concerned, I believe deliberate and intentional matching 


2In the Ferro case, docket 5155, the Commission provided that the order to cease an 
desist “shall not prevent the respondent manufacturers from showing that any lower price 
to any purchaser was made in good faith to meet an equally low price of a competitor.” 

249 Stat. 1526 (1936) ;15 U. 8. C. A. 18. 
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of a competitor’s lower price is legitimate as long as the proviso on section 2 (b) 
of the Clayton Act stays on the statute books. 

It is lawful for a seller to meet a competitor’s price, unless there is a showing 
that the meeting and matching is a planned, common course of action, resulting 
in a conspiracy in restraint of trade. 

In the instant case, the respondent, having lost two customers because it 
would not meet the prices of its competitors, made up its corporate mind to hang 
on to what business it had left, and in good faith. and what appears to me only 
ordinary commonsense, lowered its price to that of its competitors. 

In my opinion, the rejection of this defense by the Commission is fatal to the 
validity of the order. 

So much for the second point. 

Let us next consider the findings of the Commission that “the effect of the 
discrimination * * * has been * * * substantially to lessen competition and to 
injure, destroy, and prevent competition * * * in the resale of gasoline.” 

I take it, an injury to a competitor must be illegal before it can be banned. 
We mouth the phrase “injury to competition” so often that we confuse it with 
“injury to a competitor.” 

When you meet your competitor’s lower price so as to keep a customer he 
sought to take away from you, he feels he has been injured. Of course he has, 
but that does not mean that competition has been injured. On the contrary, it 
may have been improved. 

In theory, it would be nice if one could do business without having people 
come along and meet his price. But in a free economy people are always trying 
to do that very thing; inveigling customers away by better services or cheaper 
prices. That’s the consumers’ protection. The well-established companies refer 
to these people as “chiselers.” Those who are not well established, and who 
are trying to secure a foothold in the market place, refer to the well-established 
companies who meet their lower prices as “monopolists” or “price discrimi- 
nators.” It all depends on which foot the shoe is on. 

The man who sells a customer something for less is entitled to his patronage, 
but he must not expect a monopoly on that patronage. As long as the proviso 
in section 2 (b) stands, others are free to come in and take a shot at the goose, 
too. 

In my opinion, the testimony showing injury to competitors in this case is in 
reality a demonstration of the existence of competition. 

There is another phase of this order bearing on the question of competition 
which warrants scrutiny. 

As long as a buyer can get goods of like grade and quality at the same price 
or even less, he cannot claim competition has been injured because you refuse 
to sell him your goods at the price he wants to pay. This prohibition against 
discrimination is specifically limited by the statute to the grade and quality of 
the products sold, and has nothing to do with the popularity of the merchant 
or his brand, or the public acceptance of trade names. 

The act makes no mention of “major brands” or “off brand’ commodities. 
Its sole criterion, so far as the words of the statute are concerned, has to do 
with the physical properties of the commodity. The reason for this is obvious. 
Congress realized the impracticality of weighing the mercurial popularities of 
name acceptance in determining discrimination. Hence, it set the standard of 
discrimination on a factual rather than on a beauty-contest basis. 

Grade and quality are stable things, determinable with mathematical certainty, 
There is no danger in empowering a commission to ascertain grade or quality — 
but “public acceptance!” How are we to determine what is a major or a minor 
brand, and how much differential shall be justified from one to the other? When 
Congress gives us that power, there will be time enough to worry about the many 
possibilities of abuses which can grow out of such authority. 

As the law now stands, a discriminatory price is lower than what others have 
to pay to obtain goods of “like grade and quality.” It has nothing to do with 
the relative popularity of brand names. 

To illustrate: Let’s suppose you are producing a gasoline that is sold on 
hame acceptance but which is of the same grade and quality as many other 
gasolines which have no trade names. The unbranded gas sells for from 2 to 
6 cents under what you sell your branded gas for. 

_ You call your product Kelley’s Kreem Gas (fictitious name, of course). It 
is accepted everywhere; everybody knows the name. You sell it for 12 cents 
to Bill. That is one and a half cents under the retailer price Jerry pays. 

Jerry runs to the Federal Trade Commission and complains he is being dis- 
criminated against. 








| 
: 





2640 ANTITRUST AND MONOPOLY PROBLEMS 


‘Does it hurt?’ asks the Commission. 

“Of course it hurts,” says Jerry. “I want Kelley’s Kreem Gas at the same 
price Bill, the jobber, pays.” 

The Federal Trade Commission looks at the law. “It doesn’t say anything 
here in the statute about Kelley’s Kreem Gas. In fact, the statute doesn’t even 
mention brand names; it just says that discrimination in price of goods of ‘like 
grade and quality,’ if it tends to prevent competition, shall be unlawful. 

“Now, can you get gas just as good in grade and quality as Kelley’s Kreem from 
other folks for a lot less?” 

“Sure,” says Jerry. “There is plenty of competition willing to sell me gas of 
like grade and quality for even less than Kelley sells to Bill. But I want 
Kelley Kreem Gas.” 

“All right, all right,” says the Federal Trade Commission. “Congress used the 
words, ‘of like grade and quality,’ I’ll interpret it to read, ‘of like grade, quality, 
or brands.’ 

“Then I'll enter an order against Kelley’s Kreem saying he musn’t sell such 
Zas at different prices. This will let everybody else sell unbranded, but just as 
good, gas for any price they want.” 

Let us take a careful look at the order in the instant case to see if I have 
paralleled my example with the facts at hand. 

The report of the Federal Trade Commission trial examiner in the instant 
case lists nine “major” companies in the Detroit area. He lists three companies 
as “doubtful,” using as his yardstick the fact that some witness did not list 
them as “major,” and then he describes ten other companies as secondary. 
This cataloging has nothing to do with the quality of the gas sold but relates to 
the relative importance of the companies. 

These secondary companies who merchandise relative unknown brands, plus 
the unbranded gas sold by the “doubtful” major companies, amount to about 
twelve percent of the total Detroit business. This gas is sold for as much as six 
cents off the branded price and always at least two cents off. 

The sole difference, so far as the record indicates, is that 88 percent of the 
gasoline sold in the Detroit area carries a brand name, while 12 percent is 
unbranded. There is no distinction as to quality or grade. This would indicate 
that at no time were there any competitors shut out from buying gasoline of 
like grade and quality at prices ranging from two to six cents less than they were 
paying, and at a price always less than the respondent’s so-called discrimatory 
price. 

As long as the other gas of like grade and quality was offered for sale at a 
lower price, where could there be injury to competition except on a plane that 
was not contemplated by Congress, namely, on a plane between names and not 
qualities or grades? 

In the Corn Products case,‘ the discriminations were in “feed and meal,” not 
in “Joe Blow’s feed” or “Blue Plate Meal.” In the Corn Products case there was 
no effort to add words to the statute so that the Commission could hold a popu- 
larity contest on public acceptance. There the d>termination only had to be that 
the feed and meal were of the same grade and quality. In the instant case, the 
facts are that at all times there were plenty of competitors offering gas of as 
good grade and quality as the respondent. at prices lower than respondent's so 
ealled discriminatory prices. 

I point this out because in the case under consideration, neither the respond- 
ent nor the trial attorney has seen fit to stress the point. Perhaps the respond- 
ent doesn’t like to admit there is unbranded gas of the same grade and quality 
as its own product, and the trial attorney would find it difficult to prove injury 
to competition in like grades and qualities if it were shown that there was plenty 
of gas of like grade and quality available at much less than the alleged dis 
criminatory price of the respondent. 

The instant case has important public aspects and the Commission is entitled 
to consider all the facts involved before entering an order. There were two 
orders entered in this case, an original, entered prior to my membership on 
= Commission, and a modified order now being considered. Let us look at 
them. 

The original order referred to gasoline “of like grade and quality.”’ This was 
subsequently changed so as to refer to only the gas described in the findings, 
namely, three brands—“Solite with Ethyl,” “Red Crown,” and “Stanolind,” and 
all reference to the statutory language “of like grade and quality” was stricken. 
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There might be a moral if not a legal justification for this tinkering with an 
act of Congress if one considers that without such an amendment the unknown 
producers would be at a great disadvantage, but perhaps the reason for the 
change lies deeper. If the order were left in the words of the statute, it would be 
impossible to deny that there was plenty of gas of like grade and quality avail- 
able at much less than the alleged discriminatory price of Standard. This being 
true, the charge of injury, or even potential injury, flies out the window—for no 
one was injured by being shut out from buying gas of like grade and quality. 

Now let us consider the fourth reason for this dissent. 

The findings do not disclose facts sufficient to warrant the Commission assum- 
ing jurisdiction. If the Commission felt the evidence supported a conclusion 
that the purchases involving discriminatory prices were in interstate commerce, 
it should have so found. The Commission did not so find. It found that the 
respondent was engaged in interstate commerce. It avoided any reference to the 
actual purchases which under the statute I believe must be shown to have been 
in interstate commerce. This is not enough. The statute is explicit that the 
“purchases involved in such discriminations” must be in interstate commerce. 

The inhibition does not include every action by a company engaged in inter- 
state commerce, but is limited to those acts which themselves are in interstate 
commerce. 

In my opinion, the Commission in this case has dealt with the facts and the 
law just as Procrustes dealt with the unfortunate guests who slept in his bed. 
The Commission has cut off the facts of the case that do not fit in with the 
order, and it has stretched out the statute until it is no longer the law Congress 
passed but becomes the law that the Commission would like to enforce. It re- 
quires private policing of one man’s business by another. It freezes the avenues 
of trade to set patterns. It eliminates the profit for one type of distributor and 
guarantees the profit to another. It subjects branded goods to restrictions not 
applied to unbranded goods. It attempts to settle a private struggle between 
enterprisers by opening a Pandora’s box of governmental directives on a minutia 
of accounting and distributing practices that bear scant relation to what Congress 
sought to inhibit. 

I am against it. 


AvuGust 9, 1946. 


LOWELL B. Mason, Commissioner. 


{For release in morning newspapers of March 28, 1952] 


FEDERAL TRADE COMMISSION, 
OFFICE OF INFORMATION, 
Washington 25, D. C. 


Moptrtep OrpEerR (4389) (GASOLINE) 


A modified order directed against discriminatory pricing practices in the sale 
of gasoline has been served by the Federal Trade Commission upon Standard Oil 
Company of Indiana. 

The order was accompanied by modified findings of fact in which the Commis- 
sion held that Standard had not shown that lower prices allowed four of its cus- 
tomers in the Detroit metropolitan area were granted “in good faith to meet 
equally low prices of a competitor.” The Commission found that Standard’s prac- 
tices were in violation of section 2 (a) of the Clayton Act as amended by the 
Robinson-Patman Act. 

The action taken is tentative in nature because Standard was given 30 days in 
which to show cause why the Commission should not modify its previous order 
entered August 9, 1946, in the same proceeding. Likewise, the company was 
granted opportunity to file objections to the modified findings upon which the pro- 
posed new order is based. Standard also may request oral argument before the 
Commission in support of its position. 

Whereas the 1946 order contained 6 separate inhibitions relating to price dis- 
crimination ,together with 4 qualifying provisos, the order as now modified is con- 
fined to a single, concise prohibition. It would require Standard to refrain from 
discriminating in the price of gasoline of like grade and quality: 

“By selling such gasoline to any retailer thereof at a lower price than to 
any other retailer who in fact competes with the favored purchaser in the 
resale of such gasoline to the public.” 

As used in the modified order the term “retailer,” the Commission said, applies 
to that portion of the business of any purchaser which consists of the retail sale 
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of gasoline to the public. For the purpose of comparison, the word “price” js 
defined in the order as including discounts, rebates, allowances, and other terms 
and conditions of sale. 

The modified order and findings are accompanied by a statement by Commis. 
sioner Lowell B. Mason, giving his views on the action taken. (The text of his 
statement is attached.) 

The Commission said it had reconsidered its 1946 order against Standard “jp 
the light of its experience and the Court decisions which have been rendered in a 
number of price-discrimination cases since said order was issued.” It stated it 
recognized the desirability of making its orders “as clear and explicit as possible” 
and that the modification now proposed is required by ‘the public interest and 
the interest of the respondent.” 

The Commission’s 1946 order against Standard was the subject matter of a 
decree of the United States Court of Appeals for the Seventh Circuit, issued April 
29, 1949, in which the court affirmed, after slight modification, that order. The 
Supreme Court on January 8, 1951, reversed the Seventh Circuit, which, as a 
consequence, set aside its former judgment and remanded the case to the Com- 
mission to make findings in conformity with the Supreme Court opinion. 

The effect of the decisions was to require the Commission to find whether or 
not Standard’s price reductions to four of its customers were made in good 
faith to meet equally low prices of competitors. In compliance with such diree- 
tive, the Commission now has made findings, rejecting Standard’s defense of 
“good faith meeting of competition” and holding that “the burden imposed upon 
the respondent by section 2 (b) of the Clayton Act, as amended by the Robinson- 
Patman Act, has not been sustained and that the price discriminations referred 
to in these findings have not been justified.” 

According to the modified findings, the discriminations involved in the pro- 
ceeding occurred several years ago in the Detroit metropolitan area where Stand- 
ard was then selling gasoline to four dealers at prices substantially lower than 
those it was charging approximately 358 other retailers it regularly supplied in 
the same territory. The four favored customers were Citrin-Kolb Oil Co., Stike- 
man Oil Co., Inc., Wayne Oil Co., and Ned’s Auto Supply Co. The Commission 
found that although Ned’s sold at retail all of the gasoline it purchased from 
Standard, and the other three dealers sold at wholesale as well as retail, each 
was arbitrarily classified by Standard as a “jobber.” In allowing “jobber” classi- 
fications to the four, Standard did not require that they sell only at wholesale. 

The findings state that Standard sold its best-selling brand to the four so-called 
“jobbers” at its tank-car price, which was 114 cents a gallon lower than the 
tank-wagon price it charged for the same gas it sold to other retailers in the 
area. For a period of time, Standard also allowed Ned’s a differential of 0.5 
cents a gallon off the regular tank-wagon price it was then charging to all other 
retail dealers. 

These price discriminations to the four dealers on gasoline sold by them at 
retail, the Commission said, gave them a substantial competitive advantage 
over other retailers, including Standard’s retailer-customers. This advantage, 
the Commission added, was capable of being used and was used by Ned’s, and 
to some extent by Citrin-Kolb, to divert large amounts of business from other 
retailers of gasoline, with resultant injury to them and to their ability to con- 
tinue in business successfully. 

In defense of the price discriminations challenged by the proceeding, Stand- 
ard, according to the modified findings, contended that the lower prices allowed 
its four favored dealers were all made to meet the equally low or lower prices of 
its competitors. This was established, Standard argued, by several offers to 
the four dealers by some of its competitors, which demonstrated that the grant- 
ing of the lower prices was necessary to prevent the loss of business by Standard. 
The respondent company further argued that during the time the lower prices 
were allowed, the general competitive condition in Detroit was such that any 
of the four favored purchasers could have bought from some of Standard’s con- 
petitors gasoline of a grade and quality comparable with Standard’s at prices 
equally low or lower than those charged by Standard. 

With respect to these arguments, the Commission’s modified findings are il 
part as follows: 

“Except for the limited purposes hereinafter considered, offers received by 
the four customers of respondent * * * prior to June 19, 1936 [the date of enact- 
ment of the Robinson-Patman amendment], and which were not continuing 
offers, are not relevant to show that the specific discrimination in price made 
by respondent subsequent to June 19, 1936, were made in good faith to meet 
equally low prices of competitors. This leaves for immediate consideration the 
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continuing offer of the Red Indian Oil Co. to Ned’s Auto Supply Co. and 
the two offers made to Citrin-Kolb Oil Co. The offer by Red Indian Oil Co. 
was on Fleet Wing gasoline which * * * was not a major brand of gasoline. 
In the trade sense, it was an off brand and generally sold at prices lower than 
major brands of gasoline. 

“The offer of the Texas Co. to Citrin-Kolb Oil Co. in August 1936, and the 
offer of Argo Oil Co. in 1939, could not have been relevant to the lower price 
respondent originally granted to Citrin-Kolb, for that lower price was first 
allowed in 1928 or 1929 and has continued since that time. Presumably, these 
offers were intended to show that continuance of the lower price to Citrin-Kolb 
was necessary to prevent respondent’s competitors from securing the patronage 
of that customer. 

“It may well be that respondent was convinced that if it ceased granting tank- 
car prices to Citrin-Kolb, Wayne, and Stikeman and continued to refuse the 
tank-car price to Ned’s Auto Supply Co. it would lose these accounts. It had 
substantial reasons for believing this to be the case, for all of these concerns, 
except Ned’s Auto Supply Co., had already been recognized as entitled to the 
tank-car price under the commonly accepted standards of the industry, and 
Ned’s had achieved a volume of distribution which brought it within the range 
where it was likely to be so recognized by a major oil company at any time. 
Thus, the real question is whether or not the actions of the respondent in 
granting or continuing to these four dealers the tank-car price pursuant to and 
in accordance with its general policy can be said to have been made in good 
faith within the meaning of section 2 (b). 

“In dealing with this question, the Commission believes that consideration 
cannot be confined to such specific offers as may have been made by competitors, 
but also must include the setting and general conditions under which such 
offers were made. In selecting the customers or prospective customers to whom 
it will grant the tank-car price on gasoline, the respondent’s criterion is now, 
and for many years has been, that the customer or prospective customer make 
annual purchases of not less than from 1 to 2 million gallons of gasoline, have 
storage facilities sufficient to accept delivery in tank-car quantities, and have a 
credit standing assuring payment for large volume purchases. This is the same 
criterion which for many years has also been applied by the respondent’s 
major competitors, and under it any question of the distributive function per- 
formed by the purchaser, that is, whether the purchaser is a retail dealer 
selling to the public or a wholesaler selling to retail dealers, is wholly immaterial. 

“Respondent has had long experience in the sale and distribution of gasoline, 
both through service stations which it owned or leased and operated and through 
its bulk plants to service-station operators. It follows that respondent is thor- 
oughly familiar with the costs of operating retail service stations and bulk plants, 
with the margins of gross profits available to retail service stations and to 
operators of bulk plants, and with the competitive results which may be expected 
when some retailers receive lower prices than competing retailers. At all rele- 
vant times, respondent knew or had the means of knowing and should have 
known that the manner in which it priced and sold its gasoline continually 
created the probability of injury to competition between retail dealers who 
bought such gasoline at different prices and resold it in competition with one 
another. It also knew or should have known that the price differences which 
it granted could not be justified on the basis of differences in the cost of manu- 
facture, sale, and delivery resulting from differing methods or quantities in 
which its gasoline was sold or delivered. These circumstances existed at the 
time the Robinson-Patman amendment to the Clayton Act became law, and their 
existence imposed upon respondent the duty and obligation of reviewing its 
pricing policy and taking such action as might be necessary to bring that policy 
into conformity with the new statute. Respondent neither did this nor made 
any bona fide attempt so to do. 

“With the exception of the one-half-cent per gallon discrimination in favor 
of Ned’s Auto Supply Co. preceding the granting of the tank-car discount of 1% 
cents per gallon to that purchaser, all of the discriminations in price involved 
in this proceeding were made pursuant to respondent’s established method of 
pricing. They were not the result of departures from a nondiscriminatory price 
scale which were made to meet lower prices of competitors, but represented 
only the continued application of the pricing standard previously adopted by 
respondent and followed by it since long before 1936. In the Commission’s view, 
section 2 (b) of the statute does not contemplate justification being made for a 
method of pricing as exemplified by individual instances of price discrimination 
made pursuant to such pricing method. 
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“It is also important that the respondent necessarily knew at the time of the 
passage of the Robinson-Patman Act, and at all times thereafter, that its stand- 
ard for granting tank-car prices on its gasoline was in all substantial respects 
the same as the standard used by its major competitors. It was evidently then 
relying, as it is now relying, upon the position that so long as the pricing method 
in existence prior to the passage of the Robinson-Patman Act remains unchanged 
it can defend its price discriminations on the ground that its lower prices were 
granted in good faith to meet equally low prices of its competitors. Upon this 
same theory, respondent’s competitors, including the three against whom similar 
charges of price discriminations are pending, might also defend their similar 
price differences on the ground of meeting respondent's equally low prices or the 
equally low prices of other competitors. The Commission does not construe the 
words ‘in good faith’ in section 2 (b) as permitting that result. In the circum- 
stances shown to exist, the Commission does not believe that the statute provides 
a means of effectively insulating any particular pricing pattern from attack 
or that it guarantees that so long as a pricing pattern in effect prior to 1936 
remains undisturbed, price discriminations made pursuant to that pattern may be 
lawfully continued.” 





UNITED STATES OF AMERICA 


BEFORE FEDERAL TRADE COMMISSION 


Docket No. 4389 
In the Matter of Standard Oil Company 


STATEMENT OF COMMISSIONER MASON WITH REGARD TO THE PROPOSED MODIFIED 
FINDINGS AS TO THE FACTS AND CONCLUSION, AND ORDER TO SHOW CAUSE WHY 
MODIFIED ORDER TO CEASE AND DESIST SHOULD NOT BE FURTHER MODIFIED 


I am in complete agreement insofar as the proposed order strikes out para- 
graphs 1, 2, and 3 of the Commission’s order of August 9, 1946. In this respect, 
the new Commission has adopted the points I raised before the old Commission 
in my dissent filed on August 9, 1946, namely : 

“First, in my judgment, the order is too indefinite and obscure to be fol- 
lowed. The first half merely says, ‘Look at what Standard did and don't 
do that.’ I refer specifically to those portions of the order which state that 
the respondent is ordered to cease and desist from discriminating— 

“1. By selling such gasoline * * * inthe manner * * * stated in the 
findings * * *. 

“2. By continuing or resuming the discriminations * * * described 
in the Commission’s findings * * *. 

“%. By otherwise discriminating * * * in a manner * * * similar 
to * * * the discriminations * * * referred to * * * in the Commis- 
sion’s findings * * *,’ 

“An order is a command to do or refrain from doing certain things, and 
thus should interpret the Robinson-Patman Act ideals into completely under- 
standable, explicit directions. 

“To rely on the findings of facts to determine the command of an order is 
bad. How can businessmen determine the standard at which they must aim 
if the Commission will not set down in words and figures in the order what is 
illegal? 

“The order of the Commission, being of a negative quality, that is to say, 
an order to cease and desist, should ban specific acts and thus by a series of 
quasi-judicial exclusions, direct all men of enterprise toward the best 
practices of their trade.” 

As to the validity of the balance of the order and the modified findings pro- 
posed by the Commission pertaining to the issue of good faith meeting of com- 
petition, I reserve judgment until the matters have been developed through 
presentation of briefs and oral argument. 


LOWELL B. Mason, Commissioner. 
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{For immediate release] 


FEDERAL TRADE COMMISSION, 
OFFICE OF INFORMATION, 
Washington, D. C., January 21, 19538. 


ORDER (4889) (OIL) PRICE DISCRIMINATION 


Selling of gasoline of like grade and quality (1) to one retailer at a price lower 
than the price charged a competing retailer and (2) to a retailer at a price 
known to be higher than the price at which it is being sold to a competing retailer 
by a wholesaler-customer who receives a price less than the retailer-customer 
price is forbidden in a modified cease-and-desist order issued against the Standard 
Oil Co. of Indiana, 910 South Michigan Avenue, Chicago, the Federal Trade 
Commission announced today. 

Such price discriminations are held by the Commission to be in violation of 
section 2 (a) of the Clayton Act. as amended by the Robinson-Patman Act. 

This order is the final action by the Commission on a complaint fied in 19140, 
charging Standard Oil of Indiana with selling gasoline to 4 dealers at prices 
% cent to 14% cents lower than the prices charged by it to other Detroit retai-ers 
for gasoline of the same grade and quality. 

The four favored dealers were: Citrin-Kolb Oil Co.; Stikeman Oil Co., Inc.; 
Wayne Oil Co., and Ned’s Auto Supply Co. Ned’s Auto Supply Co. sold all the 
gasoline it purchased from Standard Oil at retail, the other three sold both at 
retail and wholesale, and each was arbitrarily classified by the respondent as 
a “jobber.” 

In allowing jobber classifications to the 4 dealers, together with the tank-car 
price of 144 cents per gallon less than the regular retailer-customer price, Stand- 
ard Oil did not require that such dealers sell only at wholesale. 

Aside from the 144-cent price discriminations granted to the 4 favored cus- 
tomers, Standard Oil for a period of time allowed Ned’s Auto Supply Co. a price 
0.5 cents a gallon off the regular tank-wagon price charged to all other retail 
dealers. 

Commissioner Lowell B. Mason joined with Commissioner Albert A. Carretta 
in a dissent from the findings as to the facts on the basis of which the order was 
issued. 

The Commission’s finding in part is that the respondent necessarily knew at 
the time of the passage of the Robinson-Patman Act, and subsequently, that its 
standard for granting tank-car prices on its gasoline was in all substantial 
respects the same as the standard used by its major comp°titors. 

“It was evidently then relying, as it is now relying,” the findings state, upon 
the position that so long as the pricing method in existence prior to the passage 
of the Robinson-Patman Act remains unchanged it can defend its price dis: rimi- 
nations on the ground that its lower prices were granted in good faith to meet 
equally low prices of its competitors. 

“Upon this same theory, respondent’s competitors, * * * might also defend 
their similar price differences on the ground of meeting respondent's equally 
low prices or the equally low prices of other competitors. The Commission docs 
not construe the words ‘in good faith’ in section 2 (b) (of the Clayton Act, as 
amended) as permitting that result. In the circumstances shown to exist, the 
Commission does not believe that the statute provides a means of effectively 
insulating any particular pricing pattern from attack or that it guarantees that 
so long as a pricing pattern in effect prior to 1936 remains undisturbed, price 
discriminations made pursuant to that pattern may be lawfully continued.” 

The Commission points out that Standard Oil has had long experience in the 
distribution of gasoline and is necessarily familiar (1) with the costs of operat- 
ing retail service stations and bulk plants, (2) with the profits available to the 
operators, and (3) with the competitive results that may be expected when 
retailers are given different prices. It therefore concludes that “the respondent 
has not shown that the discriminatory prices allowed Ned’s Auto Supply Co., 
Citrin-Kolb Oil Co., Wayne Oil Co., and Stikeman Oil Co., were lower prices 
granted in good faith to meet equally low prices of competitors.” 

In his dissenting opinion, Commissioner Carretta contends the presumption of 
Validity of prices should be given consideration by the Commission and points out 
that, in the absence of evidence to the contrary, “it is not to be lightly dismissed 
under our system of jurisprudence.” 
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“When a respondent seeks to avail itself of the defense provided in section 2 
(b) of the Clayton Act, as amended by the Robinson-Patman Act,” he continues, 
“such respondent must assume the burden of affirmatively proving to the satisfac. 
tion of the Commission that his lower price was made in good faith to meet an 
equally low price of a competitor. As one of the tests of determining whether 
respondent lowered its price in good faith to meet the equally low price of a 
competitor, the Commission must be satisfied that the respondent did not know, 
or did not have reason to believe, that the competitor’s lower price which he was 
meeting was or might have been unlawful, and that he acted as a reasonable. 
prudent man would have acted under the circumstances.” 

The record is replete with uncontroverted testimony, Commissioner Carretta 
said, that (1) the Detroit gasoline market during the years covered in the com- 
plaint was of the “dog eat dog” variety; (2) it was described as the “dumping 
ground” for gasoline from the midcontinent and other oil fields; and (38) that it 
was not a market of scarcity.” 

The record discloses, he says, that the respondent lost 3 of its 7 jobbers in the 
years preceding the issuance of the complaint, and that it is clear that these 
accounts were lost because the respondent refused to meet the lower prices offered 
to such customers by respondent’s competitors. 

“* * * Tam satisfied,” Commissioner Carretta concludes, “that there is nothing 
in the 8,000 pages of evidence in this record which might cause me to suspect that 
the respondent knew, or that it had reason to believe that the competitor’s lower 
price which it was meeting was, or might have been, unlawful. * * *” 

“Contrary to the conclusion of the majority of the Commission, the finding in 
this matter should be: ‘The respondent’s price reduction was made in good faith 
to meet a lawful, equally low price of a competitor.’ ” 

In joining in this dissent, Commissioner Mason also issued a statement quoting 
from his dissent of August 9, 1946, to the original modified order in which he 
pointed out that the respondent had proved that it had granted a lower price 
in good faith to meet the competitor’s price. 

The Commission’s original order issued in October 1945 held Standard Oil 
in violation of section 2 (a) of the Clayton Act, as amended by the Robinson- 
Patman Act, by discriminating in price among different purchasers of its gaso- 
line. 

This order was modified by the Commission in August 1946, by eliminating 
differentials of less than one-half cent per gallon which did not adversely affect 
competition, and by restricting the prohibition definitely and specifically to 
the conditions found to exist in the Detroit trade area. 

On October 4, 1946, the respondent filed with the United States Court of 
Appeals for the Seventh Circuit a petition for review of the Commission's 
modified order. On April 29, 1949, the court issued a decree modifying the 
order in certain respects. 

On February 14, 1951, the court of appeals, acting on a reversal of its decree 
by the Supreme Court, vacated and set aside its former judgment and remanded 
the case to the Commission. 

In its original proceedings, the Commission acted on the theory that inas- 
much as actual injury to competition at the retail level was established, the 
question whether or not the respondent’s price discriminations were made in 
good faith to meet equally low prices of competitors was immaterial as 4 
matter of law, and the Commission expressly refrained from finding the facts 
on this phase of the case. The Commission found instead that even if the lower 
prices to the four “jobbers” were granted in good faith to meet equally low 
prices of competitors this would not constitute a defense to the price discrimi- 
nation charge within the meaning of section 2 (b) of the Clayton Act. This is 
the point on which the Supreme Court disagreed with both the Commission 
and the court of appeals. 

It held instead, that a seller may successfully defend against a charge of 
price discrimination, even in the face of affirmative proof of injury to competi- 
tion at the retail level, by showing that he was meeting in good faith a price 
offered his customer by a competitor, * * *. 
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{For immediate release] 


FEDERAL TRADE COMMISSION, 
OFFICE OF INFORMATION, 
Washington 25, D. C., March 27, 1953. 


STANDARD OIL CASE FILED FOR REVIEW 


The Federal Trade Commission today announced that it has certified the sup- 
plemental record in the case against the Standard Oil Co. of Indiana, to the 
United States Court of Appeals for the Seventh Circuit (Chicago) for review. 

In October 1946, the Commission issued an order (modified in certain respects 
in August 1946) directing the Standard Oil Co. of Indiana to cease and desist 
from certain price discriminatory practices in the interstate sale of its gasoline. 
The respondent filed a petition in the United States Court of Appeals for 
the Seventh Circuit for a review of the Commission’s order. Subsequently 
the court of appeals issued a decree slightly modifying the order and ordering 
it enforced as so modified, and the respondents then petitioned the Supreme 
Court for a writ of certiorari which was granted. The Supreme Court reversed 
the court of appeals, holding, contrary to the expressed views of both the court 
of appeals and the Commission, that under the provisions of section 2 (b) of 
the Clayton Act, as amended by the Robinson-Patman Act, a seller may suc- 
cessfully defend against a charge of price discrimination, even in the face of 
affirmative proof of injury to competition at the retail level, by showing that 
he was meeting in good faith a price offered his customer by a competitor. 
Hence, the Court said, a finding on this point should have been made by the 
Commission and the failure of the court of appeals to so hold was erroneous. 
Acting on the reversal of its decree by the Supreme Court, the court of appeals 
vacated and set aside its former judgment and remanded the case to the 
Commission. 

On January 16, 1953, the Commission issued modified findings as to the facts 
holding that the respondent had failed to justify its price discriminations by 
showing that its lower prices were granted in good faith to meet equally low 
prices of its competitors. 

At the same time the Commission issued a modified order directing the 
respondent to cease and desist selling gasoline of like grade and quality in inter- 
state commerce (1) to one retailer at a price lower than the price charged a 
competing retailer and (2) to a retailer at a price known to be higher than the 
price at which the gasoline is being sold to a competing retailer by a wholesaler- 
customer of the respondent who receives a price less than the direct retailer- 
customer. 

Commissioner Lowell B. Mason joined with Commissioner Albert A. Carretta 
in a dissent from the findings as to the facts on the basis of which the Commis- 
sion’s order was issued. 

Commissioner Mason also has issued a memorandum dissenting from the 
request of the majority of the Commission that the court of appeals review 
the modified findings and the order issued against the Standard Oil Co. of 
Indiana. 

“There is no authority for the circuit court to grant the request of the ma- 
jority of the Commission for review of its modified findings and modified order,” 
Commissioner Mason declared, “because (1) the full power of judicial review 
upon the proceeding instituted by the petition to review filed by Standard Oil 
Co., was exhausted when all the issues involved therein were reviewed and the 
error of law in the proceeding pointed out; (2) there is not now any issue 
before the court upon which the power of judicial review may be exercised; 
and (3) the case is now in the same status as though it had never been in 
court, and there is no power in the court and no statutory procedure for the 
court to review the findings and order as requested by the majority of the 
Commission.” 
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[For immediate release] 


FEDERAL TRADE COMMISSION, 
OFFICE OF INFORMATION, 
Washington 25, D. C., January 14, 1955. 


PRICE DISCRIMINATION—ORDER 4389 (OLL PRODUCTS) 


The Federal Trade Commission announced today its denial of a motion by 
Standard Oil Co. of Indiana to reconsider its modified findings and order to 
cease and desist issued on January 16, 1953. 

In denying the motion the Commission stated that its disposition of certain 
motions seeking modification of findings and order to cease and desist in the 
matter of Chain Institute, Inc., and others (Docket No. 4878) “are equally appli- 
cable to and govern the disposition of the pending petition.” 

In its opinion denying the motion for reconsideration in that case the Commis- 
sion refused to reopen and reconsider matters merely on the basis of changes 
in the membership of the agency. 


Mr. Ropino. The next witness is Mr. William S. Brennen. 


STATEMENT OF WILLIAM S. BRENNEN, ASSISTANT TO THE 
PRESIDENT, AMERICAN FAIR TRADE COUNCIL, INC. 


Mr. Brennen. My name is William Brennen; I am assistant to the 
president of the American Fair Trade Council. 

Mr. Roptno. You have a statement ? 

Mr. Brennen. Well, sir, I have a statement in the name of our 
president, Mr. Anderson, which has already been, I believe, submitted 
to the reporter, and for expediency’s sake I would like to have this 
incorporated into the record, and I will not bother to read it in full. 

Mr. Roprno. It is so ordered. 

(The prepared statement of John W. Anderson, president, Ameri- 


‘an Fair Trade Council, Inc., follows :) 


STATEMENT OF JOHN W. ANDERSON, PRESIDENT, AMERICAN Fair TRADE 
CouncIL, Inc. 


My name is John W. Anderson. I appear here on behalf of American Fatr 
Trade Council, of which organization I have been president since 1945, to 
comment about the report of the Attorney General’s Committee To Study the 
Antitrust Laws. American Fair Trade Council is an educational organization 
composed of manufacturers who believe that the best interest of consumers, 
distributors, and manufacturers alike are served by a system of fair resale 
prices set and enforced by the manufacturer. 

The principal recommendation of the Attorney General’s committee was the 
recommended repeal of Federal enabling legislation, the Miller-Tydings Act 
and the McGuire Act. These two Federal laws have often been correctly 
described as States rights laws. They each express congressional policy of 
allowing State law to be fully effective in its own area. If a particular State 
believes in the institution of fair trade, it has been national policy for the last 
20 years to allow that State its freedom in choosing its own economic mold 
or pattern. The liberal and cooperative congressional policy in allowing the 
sovereign States their freedom of choice in this vital area matches the spirit and 
philosophy of the fair-trade laws themselves. For fair trade is a voluntary 
system; substantive State law merely permits the manufacturer by contract 
to engage in resal price maintenance. Fair trade is in no way compulsive, 
under State law or otherwise, except for those who would violate valid fair 
trade contracts. 

This congressional policy as expressed by the Miller-Tydings and McGuire 
Acts is both tolerant and wise. It is consistent with the traditional American 
concept, as articulated by Thomas Jefferson, that the States should be permitted 
to experiment broadly with social and economic patterns of their own choosing. 
American Fair Trade Council, therefore, deplores and protests the recommenda- 
tion of the Attorney General’s committee which calls for the reversal of this 
traditional American policy of forbearance and respect. 
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Extensive hearings before both Houses of Congress preceded the enactment of 
the laws in question. The whole subject of fair trade has been carefully and 
exhaustively explored by many congressional committees. Although we concede 
that there are justifiable differences of opinion concerning the merits of fair 
trade, it is nonetheless significant that fair trade enabling legislation has received 
overwhelming support and endorsement each time it has been subjected to 
congressional scrutiny since 1937. 

Opponents of fair trade often explain away legislative approval at both the 
State and Federal levels by stating that fair trade is “backed by powerful 
organized retailers’ and manufacturers’ groups” (p. 153 of report). They 
strongly imply that but for the operation of sinister pressure groups State legisla- 
tures as well as Congress would long ago have outlawed fair trade. American 
Fair Trade Council, as one of the major so-called sinister pressure groups, 
vigorously objects to such a broad-gage imputation of venality to State legisla- 
tures as well as to Congress. Such reckless charges, perhaps understandably 
generated by the heat of partisan conflict, should nonetheless be disdained, both in 
thought and otherwise, by responsible, sober men engaged in the search for 
truth. 

In any event, it is indicative of the power of our group that the so-called power- 
ful fair trade lobby was unable to influence the deliberations of the Attorney 
General’s committee. We tried, however. We forwarded to the committee for its 
consideration a statement by the president of the Council, setting out the case 
for fair trade. 

Parenthetically, it is well to note that the Department of Justice and the Fed- 
eral Trade Commission also constitute powerful organized groups, adamantly 
opposed to fair trade. We suggest no impropriety in this, but merely request to 
be afforded the same privilege of advancing, to the best of our ability, our side 
of the controversy, free from condemnation and vilification. 

For nahy years there has been an occupational prejudice current in Department 
of Justice and Federal Trade Commission circles against fair trade. Government 
lawyers and economists generally apply their formula of “price fixing is illegal per 
se” without a critical examination of the area to which the formula is applied, 
or an analysis of the reasons underlying its existence. Strictly speaking, the 
formula is applicable only to agreements among and between competitors, the 
underlying assumption being that those who claim to be competitors should not 
be permitted by agreement to deprive the public of the advantages of price compe- 
tition that would otherwise flow from their ostensible status. 

Price fixing itself is a term broad enough to encompass a single commercial 
transaction of purchase and sale. This is to say that when a producer sells an 
item to a purchaser they agree upon a price for the item which is applicable to 
the transaction. Thus, it can be said that they fix a price. Such price fixing 
cannot be illegal, otherwise normal commercial transactions are outlawed. On 
the other hand, it might be said that such an agreement with reference to price is 
not price fixing; or if it is price fixing, it is not illegal. This is a problem of both 
definition and semantics. 

Fair trade involves resale price maintenance. If it involves price fixing, it is 
not illegal price fixing, because it does not occur between ostensible competitors. 
Government antitrust people nevertheless would apply the illegal per se doctrine 
in this area but for legislative acts of 44 States and of this Congress. 

We have had the advantage of reading much of the testimony which has 
already been heard before this committee. Reactions to the various recommen- 
dations have been varied: the report of the Attorney General’s committee has 
not been without criticism. 

When this committee was organized in August 1953 it faced a challenging 
and difficult task. We wish to compliment the Attorney General’s committee 
for the scholarly and complete survey of the antitrust law contained in its report. 
Although we disagree with their conclusion in respect to the merits of fair trade, 
it would be churlish to fail to acknowledge that this study group, serving with- 
out compensation, in many respects performed an outstanding service to the 
Nation. It may be that they simply did not have the time or manpower to assimi- 
late, digest, and consider adequately the merits of fair trade. 

It is not our intention to state at length the case for fair trade, which is 
already available in the form of numerous congressional reports and documents. 
We do wish to highlight our differences with the Attorney General’s committee 
by listing some of the factors bearing on fair trade to which we feel the com- 
mittee did not give proper emphasis. 
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Fair trade enables the manufacturer to maintain a broad distributive basis, 
As the number of outlets for a preduct increases, so also sales volume increases, 
With the increased volume of sales come lower unit costs. These lower unit costs 
are the result of the economies of large-scale production and the allocation of 
fixed costs to a greater number of units. These lower unit costs are then largely 
passed on to consumers in the form of price reductions as well as improved 
quality products. At the same time revenue is available to pay for mass adver. 
tising to stimulate mass sales. 

The available evidence demonstrates very clearly the soundness of this 
analysis. It is irrefutable that fair-traded products generally have increased 
in price far less than price increases of non-fair-traded products in recent years. 
Fair-traded products have thus decreased relatively in price as compared to 
the overall level of prices, which we all know have advanced materially in the 
past 15 years. Fair-trade products thus are said to resist inflation. 

During the price wars in New York which followed the Schwegmann decision, 
the volume of sales of fair-traded products decreased for the area as a whole, 
while the volume of sales of fair-traded products increased tremendously at 
given retail outlets. This identical phenomena occurred in Michigan following 
the abrogation of the nonsigner provision by the State supreme court. Sales 
of a particular fair-traded product decreased for the entire State, despite 
the enormous percentage increase at a few retail outlets. The fact seems to 
be that price cutting drives fair-traded products into fewer outlets, with a 
concomitant sharp decrease in volume. 

The results of a decreased volume on unit cost are obvious; the unit cost 
increases sharply. Quality deteriorates, advertising budgets are reduced, and 
the manufacturer stands to lose his painfully acquired mass market. 

The economic argument advanced by the opponents of fair trade is thus 
made illusory. If retail price wars are encouraged, to pass on to the consumer 
the benefits of competitive distribution, countless small merchants suffer need- 
lessly, distribution tends to concentrate in fewer and fewer outlets, sales volume 
shrinks, and manufacturers’ costs skyrocket. 

It is redundant to argue that price cutting means lower prices. Yet this 
is true only temporarily, for the particular outlet and for the particular moment. 
In the long run, such price cutting is catastrophic to established patterns of 
distribution. The supposed competitive benefits flowing from unrestricted price 
competition are altogether theoretical and incapable of empiric demonstration. 

Another factor which demonstrates the inadequacies of the Attorney General's 
committee findings is the comparison of the cost-of-living indices of fair-trade 
areas with those of non-fair-trade areas. Every such study shows that the cost 
of living is at least equally high in non-fair-trade areas as in comparable fair- 
trade areas. How can it be seriously argued, then, that the abolition of fair 
trade would lower the cost of living? 

The maintenance of a sound fair-trade program aids greatly the establishment 
of a generous scale of wages for employees engaged in the production of the 
fair-traded item. Thus, purchasing power is enhanced, which in turn improves 
the potential mass market. Conversely, once price wars become prevalent, wage 
seales are depressed, purchasing power suffers, and volume shrinks. We are 
not convinced that the able and respected men on the Attorney General’s com- 
mittee considered these implications of their recommendation. 

The review of case law contained in the report under the heading of “Resale 
Price Maintenance and Fair Trade” does not include a reference to the Genera! 
Electric case, which stands for the proposition that resale price maintenance 
is possible in the absence of fair trade. If a manufacturer has the capital and 
the facilities to engage in consignment selling or an agency system of distribution, 
he can maintain resale prices far more effectively than the conventional fair- 
trader, even in the absence of fair-trade laws. This observation highlights the 
fact that the area of resale price maintenance is much broader than fair trade. 
In other words, fair trade is but a part of the whole resale price maintenance 
problem. Any vertically integrated manufacturer or giant retailer engages in 
resale price maintenance quite free from the application of any antitrust laws. 

Resale price maintenance for generations has been a traditionally American 
distributive technique. Its legality was not seriously questioned either before 
or after the enactment of the Sherman Act until the decision in the Dr. Miles 
Medical case in 1911. Opponents argue that fair trade was depression born, a2 
emergency measure the need for which has passed, and that it should be liqui- 
dated. The fact of the matter is that resale price maintenance generally ante 
dates the Sherman Act. Resale price maintenance was an accepted and re 
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spected mercantile device even prior to the adoption of the Constitution. If this 
Congress were to decree the termination of fair trade today, resale price main- 
tenance would still continue to be a characteristic of our economy. The giant 
retail chains with their private brands would be completely unaffected by the 
demise of fair trade, and Life magazine would still sell for 20 cents at every 
newsstand. It is amusing to note in passing that the blue-covered book that 
contains the report of the Attorney General’s committee has a price tag on its 
first page, price $1. Are citizens being deprived of the opportunity to purchase 
this report in a competitive distribution system at 90 cents per copy? 

We carefully refrain from imputing any malice to the committee or any of its 
members in making what we are sure is a sincere recommendation. We regret 
that the committee did not have the opportunity to consider the effect of the 
recently introduced fair-play amendment, S. 2055. We understand that Assist- 
ant Attorney General Barnes has commented on the unfair practice of some 
manufacturers in engaging in a dual system of distribution: Fair trading to the 
bulk of its trade, and at the same time selling and shipping to discount houses. 
The proposed fair-play amendment will, if adopted, terminate this abuse. It 
will be interesting to know the reaction of the antitrust division and the Federal 
Trade Commission to this proposed legislation. 

In closing, it is appropriate to point out that on page 66 of the report the 
committee acknowledged that it “has made no independent factual study to pro- 
vide any basis * * * for generalizing about the effect of antitrust on any related 
Governmental policy.” 


Mr. Brennen. I would like to make though just a very, very brief 
statement of my own or at least an explanation of this. 

The American Fair Trade Council is an association of manufac- 
turers of several hundred. We cover between 35 and 40 different 
industries, depending which year our membership is examined, and 
all of our members have one thing in common: That is, that they 
fair trade one or more of their products. 

It is not our purpose here, as Mr. Anderson states in his statement, 
to go into a lengthy discussion necessary to show the merits of fair 
trade. 

I believe this committee has held extensive hearings in the past on 
that very point, at least 4 or 5 or 6 other committees in both Houses 
of Congress having done that many times in the past, and the legis- 
latures about a hundred houses in various States, have held hearings 
all on the same subject. 

It-is not our purpose here to go into that in detail. 

We would, however, like to call your attention to Mr. Anderson’s 
statement in reference to the Attorney General’s committee. 

As you know, they have recommended repeal not only of the Maguire 
Act but of the Miller-Tydings Act, which are the underlying Federal 
enabling acts on fair trade, and although we do not take exception to 
the motives or to the individual considerations of the committee, we 
do feel that their conclusion was probably based on the fact that the 
subject is so large, as I mentioned before, where committees have spent 
months and months and months of hearings on that, and we feel that 
the subject was just so large that the committee could not adequately 
on a part-time basis examine the entire subject. 

Other than that we have very little to say at this time, but in 
closing I would like to call attention to the next to the last paragraph 
of Mr. Anderson’s statement which makes reference to what has been 
referred to as the fair trade amendment which is now in the Senate, 
S. 2055. 

The purpose of this amendment, which the American Fair Trade 
Council endorses and supports, is to prevent manufacturers fair trad- 
ing their product and thus holding one large segment of the retailers to 
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rice maintenance and, at the same time, selling either directly or 
indirectly, with knowledge, to discount houses wie will thus cut the 
price and grab the existing market from the more normal retailers 
who are forced to abide by that price. 

As I say, we do not go into detail in this presentation. This is not 
the time. 

We would like to call your committee’s attention to it. We feel it 
is a step forward in reducing this unfair competition that is sometimes 
produced under fairtrade. That will be all. 

Mr. Roptno. Thank you very much. 

The committee will adjourn until Monday, June 27, for hearings on 
H. R. 5948, the Celler bank merger bill. 

(Whereupon, at 1 p. m., the committee adjourned subject to call 
of the Chair.) 

(Documents referred to on p. 1919 follow :) 





HIGHLIGHTS OF THE FINAL REPORT OF THE ATTORNEY GENERAL’S 
NATIONAL COMMITTEE TO STUDY THE ANTITRUST LAWS* 


By S. Chesterfield Oppenheim, cochairman, professor of law, 
University of Michigan 


UNANIMOUS ADHERENCE TO ANTITRUST FUNDAMENTALS 


Perhaps the most notable feature of the report is the Committee’s unani- 
mous affirmation of the basic principles of antitrust policy. At the outset, the 
report states: “The Committee unanimously adheres to antitrust fundamentals 
with full vigor. Although many forces and other Government policies have 
materially promoted our creative American economy, we believe the antitrust 
laws remain one of the most important.”* As a corollary, the report asserts 
that “a backward look across the 64 years since the Sherman Act reveals on the 
whole a healthy process of growth through which antitrust fundamentals have 
gained in strength and effectiveness.”* In a later chapter the Committee again 
proclaims in unequivocal terms that “the basic philosophy of the Sherman Act 
today remains above partisan controversy as a ‘charter of freedom,’ a constitu- 
tion governing the economy of the United States.” * 


I. A PoLtiIcy AGAINST “UNDUE LIMITATIONS ON COMPETITIVE CONDITIONS” 


Rule of reason semantics clarified—One controversial issue has been an 
asserted conflict between the rule of reason and the so-called per se violations. 
The report seeks to remove semantic barriers to a proper understanding of the 
role of “unreasonable per se” violations within the overall rule of reason. 
To this end, the report endorses the rationale of the Supreme Court’s opinions 
in the Standard Oil case of 1911. Guided by the Court's pronouncement of 
the dominant Sherman Act policy against “undue limitations on competitive 
conditions,” the report explains that “the rule of reason as the general rule of 
construction in all Sherman Act cases requires interpreting the act in the light 
of a broad public policy favoring competition and condemning monopoly. 

This judicial discretion is “confined to consideration of whether in each case 
the conduct being reviewed under the act constitutes an undue restraint of com- 
petitive conditions, or a monopolization, or arn attempt to monopolize.” The 


This is intended only as a summary of the basic analysis, conclusions, and recom- 
mendations in the report. Except for my personal comments at the end of this paper, 
this presentation adheres closely to the words of the report since I do not presume to 
act as the single interpreter of those words in behalf of the some 60 members of 
the Committee. 

In this summary I have followed the sequence of the chapters and topics within chap- 
ters as set forth in the report. The chapter contents are as follows: I. A Policy Against 
“Undue Limitations on Competitive Conditions’—sections 1 and 2 of the Sherman Act 
generally; II, “Trade or Commerce * * * With Foreign Nations”: III. Mergers: IV. 
Antitrust Policy in Distribution (principally under secs. 2 and 3 of the Clayton Act) ; 
V. Patent-Antitrust Problems; VI. Exemptions From Antitrust Coverage; VII. Economic 
Indicia of Competition and Monopoly; VIII. Antitrust Administration and Enforcement. 

These chapter headings are repeated in this summary. All quotations in the text, 
unless otherwise indicated, are from the report. Page references to the report are cited 
in the footnotes only where there is a deviation from the order of the report’s treatment 
or where the citation appeared to be especially needed. Otherwise it is assumed that 
the interested reader has ready access to the report copies which are available for pur- 
hase from the Superintendent of Documents, United States Government Printing Office, 
Washington 25, D. C., at $1 per copy. Citations to cases are given only when the case is 
mentioned in the text of this summary. 

* Report, p. 2. 

Report, p. a. 

* Report, p. 132. 

Standard Oil Co. of New Jersey v. United States, 221 U. S. 1, 52 (1911). 
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rule of reason “permits the courts to decide whether conduct is significantly anq 
unreasonably anticompetitive in character or effect.”” This recognizes that “cer. 
tain forms of conduct, such as agreements among competitors to fix market price 
or control production, are ‘conclusively presumed to be illegal, by reason of their 
nature or their necessary effect,’ so that they can quickly and positively he 
adjudged violations of the Sherman Act.”* Group boycotts are also placed jn 
this category. Inquiry under the rule of reason is ended once it is found that 
in fact these forms of conduct exist. For them “the effect on competition js 
known to be so adverse that the conduct is unreasonable per se.” 

Conversely, “practices which are not unreasonable per se are those from 
which a fixed set of effects do not necessarily follow. They are subject to more 
extensive market inquiry under the standards of the antitrust laws.” Their 
“actual or probable market consequences must be determined as a part of the 
test of their legality. Such determination, in turn, involves resort to economic 
analysis.” 

In these broad strokes, the Committee accepts the rule of reason as the general 
rule of construction in sections 1 and 2 Sherman Act cases without repudiating 
the unreasonable per se offenses within the contours of this overall standard. 
At the same time, the report subscribes to this “essential standard of reasonable. 
ness” as consonant with the need for general standards of antitrust prohibition 
adaptable to the dynamic competitive process. Thus, no amendment is proposed 
to the substantive standards of the Sherman Act. 


SECTION 1 OF THE SHERMAN ACT GENERALLY 


With respect to Sherman Act, section 1, a variety of devices may require vary- 
ing degrees of inquiry. The report points out that two difficult questions arise. 
“First, does defendant’s conduct constitute price fixing in purpose or effect?” 
In the case of outright market price fixing by agreement among competitors, as 
in Trenton Potteries,’ “the answer is easy.” But the report notes that “often, 
however, where the character or effect of the conduct is equivocal, a broader 
view of the way the market functions is required before a court can decide 
whether given behavior in fact amounts to price fixing.” Second, ‘where price 
fixing is not found, but the practices reviewed may affect price formation,” then 
“reasonableness or unreasonableness turns on the relative significance of the 
competition eliminated as compared with their other purposes or effects.” Then 
the court’s task is “to determine (1) whether the defendants have enough 
market power to make the restriction on price competition an ‘undue restraint’ 
and (2) whether they currently exercise the power or intend to do so.” * 

Regarding market division by agreement among competitors, the report con- 
cludes that “While in no Supreme Court case have the facts been limited ex- 
clusively to simple market division among competitors, there is little doubt, either 
as a matter of principle or of precedent, that agreements among competitors for 
market division should be and are treated like price-control arrangements.” ’ 

Exclusive territorial dealerships is a topic given particular consideration. A 
manufacturer’s marketing plan may involve an agreement with one distributor 
not to locate or commission another within a prescribed area. This arrangement 
may be made to assure sources of supply or market outlets. It may include 
restrictive covenants which, if ancillary to the legitimate business purpose of the 
distribution plan, would be tested by the standard in Judge Taft’s Addyston 
Pipe & Steel ® opinion: “by considering whether the restraint is such only as to 
afford a fair protection to the interests of the party in favor of whom it is given. 
and not so large as to interfere with the interests of the public.” 

The report reviews the meager precedents on these arrangements and concludes 
that “where an exclusive dealership forms part of an attempt to monopoliz 
prohibited by section 2, or the lesser degree of unreasonable restraint prohibited 
by section 1, it should be held a violation. On the other hand, where an exclusive 
dealership is merely an ancillary restraint, reasonably necessary to protect the 
parties’ main lawful business purposes, such a dealership should be upheld where 
its effect is not unreasonably to foreclose competition from the dealer’s market.” 


® Report, p. 11. 

* United States v. Trenton Potteries Co., 273 U. S. 392 (1927). 

® Report, p. 14. 

® Report, p. 26. 

10 United States vy. Addington Pipe and Steel Oo., 85 Fed. 271, 282 (6th Cir. 1898). 
11 Report, p. 29. 
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Apart from these general problems under section 1, the report highlights two 
issues involving proof of conspiracy. First, may conduct by corporations linked 
by common ties of ownership and control, or actions by officers and employees of 
the same corporation, constitute a conspiracy? Second, to what extent may 
“eonsciously parallel” behavior by two or more legally independent and sepa- 
rately controlled business enterprises evidence that their action stems from 
conspiracy ? 

Intraenterprise conspiracy."—The Committee notes that restraining trade is 
not as such illegal and that section 1 of the Sherman Act, unlike section 2, re- 
quires a plurality of actors for its violation.” It approves the doctrine that 
“concerted action of corporate officers acting on the corporation’s behalf, or of 
subsidiaries acting on behalf of their parent” is not a conspiracy in violation of 
section 1. “Subsidiary” is defined in the report as “a corporation wholly or vir- 
tually wholly owned by a parent or a corporation with a majority of voting capi- 
tal stock owned by a parent and a minority held by noncompetitors of the parent 
only for investment.” 

After reviewing the leading Supreme Court decisions, the Committee declares 
that “Nothing in these opinions should be interpreted as justifying the con- 
clusion that concerted action solely between a parent and subsidiary or subsidi- 
aries, the purpose and effect of which is not coercive restraint of the trade of 
strangers to the corporate family, violates section 1.” All members agree that 
“It seems indeed inconceivable to hold per se illegal the mere fixing by a parent of 
a subsidiary’s Price or production, or the selection by the parent of those per- 
sons with whom its subsidiary may or may not deal.” As a limitation, most 
members, in addition, believe that “when a parent and its subsidiary, though 
short of an attempt to monopolize, nonetheless plan to drive out a competitor, 
section 1 may be transgressed.” Some members feel, however, that “in no in- 
stance can a parent and subsidiary be guilty of an offense that must be com- 
mitted by more than one person,” as in the case where the company does busi- 
ness through unincorporated branches, divisions, or departments. 

“Conscious parallelism.” “—Regarding “consciously parallel’ behavior, the 
Committee adopts the following language of the Supreme Court in the Theatre 
Enterprises * case: 

“The crucial question is whether the respondents’ conduct * * * stemmed 
from independent decision or from an agreement, tacit or express. To be sure, 
business behavior is admissible circumstantial evidence from which the fact 
finder may infer agreement. * * * But this Court has never held that proof 
of parallel business behavior conclusively establishes agreement or, phrased 
differently, that such behavior itself constitutes a Sherman Act offense. Circum- 
stantial evidence of consciously parallel behavior may have made heavy inroads 
into the traditional judicial attitude toward conspiracy; but ‘conscious paral- 
lelism’ has not yet read conspiracy out of the Sherman Act entirely.” 

Interpreting this language, the committee asserts that the probative value 
of “conscious parallelism” in “establishing the ultimate fact of conspiracy will 
vary case by case,” dependent upon a variety of factors in the particular busi- 
hess setting (as illustrated in the report at p. 39). Proof of independent 
business justification for the parallel action is always important evidence to 
rebut an agreement. 


SECTION 2 OF THE SHERMAN ACT GENERALLY 


First dealing with the offense of “to monopolize,” the report states that 
“Monopolizing under section 2 consists of monopoly in the economic sense— 
that is, power to fix prices or exclude competition—plus a carefully limited 
ingredient of purpose to use or preserve such power.” ‘Thus, it is pointed out 
that the existence of monopoly power “does not by itself prove the offense of 
monopolization.” There must also be “the purpose or intent to exercise that 
power.” This intent, distinguishable from a “specific” intent to monopolize, 
is “a conclusion based on how the monopoly power was acquired, maintained, 
or used.” The additicnal element of “deliberateness” is supplied if the monopoly 
power “was achieved or preserved by conduct violating section 1” or “if it was, 
even by restrictions not prohibited by section 1, deliberately obtained or main- 
tained.” This requires inquiry into the history and business policy of a monopoly. 


2 Report, pp. 30-36. 
** Report, Pp. 36-42. 
541 va nterprises, Inc. v. Paramount Film Distributing Corp. (346 U. S. 537, 540- 
vtl (1954)). 
“ Report, pp. 43-62. 
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The report recognizes the defense of monopoly “thrust upon” the defendant 
by declaring that in such case “an individual company has not violated see. 
tion 2.” In addition to Judge Hand’s comments on this defense in Alcoa,” the 
report quotes from Judge Wyzanski’s opinion in United Shoe Machinery” 
that: 

“(T]he defendant may escape statutory liability if it bears the burden of 
proving that it owes its monopoly solely to superior skill, superior products, 
natural advantages (including accessibility to raw materials or markets), eco. 
nomic or technological efficiency (including scientific research), low margins 
of profit maintained permanently and without discrimination, or licenses con. 
ferred by, and used within, the limits of law (including patents on one’s own 
inventions, or franchises granted directly to the enterprise by a public authority.” 
{Emphasis supplied. ] 

The report emphasizes that “whether monopoly power for purposes of see. 
tion 2 exists requires first a definition of the market within which it is to be 
measured.” After stating the criteria for defining the relevant market, the 
report turns to the critical question of how much market power is needed to 
constitute monopoly. On this aspect, the Committee concludes that “Measuring 
monopoly power depends upon a full evaluation of the market and its function- 
ing, to determine whether on balance the defendants’ power over the interrelated 
elements of supply, price, and entry are sufficiently great to be classed as monop- 
oly power. While the decisions illuminate the economic theory of the courts 
in evaluating these facts, they provide no magic formula for simplifying the 
inquiry.” Among the guides suggested by the Committee are these: (1) “the 
primary fact of relative size—the percentage of supply controlled; (2) emphasis 
on Columbia Steel’s* caveat that “The relative effect of percentage command 
of a market varies with the setting in which that factor is placed’; (3) scrutiny 
of market structure and behavior bearing upon control over price and competitive 
opportunity. 

Finally, the report states that “if monopoly power has been achieved through 
combination or conspiracy, section 2 has been violated without more.” Attempts 
to monopolize and combinations or conspiracies to monopolize require “proof 
of a specific or subjective intent to accomplish an unlawful result,” an element 
not required where monopolization has succeeded. 


II. TRADE on CoMMERCE WITH ForeIGN Nations ” 


The report rejects “any proposal for blanket exemption of foreign commerce 
from the antitrust laws.” It focuses on “clarification and improvement of the 
criteria for interpreting existing statutory standards” and approves the ge- 
erality of the Sherman Act standards for application to foreign eommerce 
problems. 

On the issue of extraterritorial jurisdiction, the Committee concludes that “the 
Sherman Act applies only to those arrangements between Americans alone or in 
concert with foreign firms, which have such substantial and competitive effects on 
this country’s ‘trade or commerce * * * with foreign nations’ as to constitute 
unreasonable restraints.” Applying this test, the report, relying upon distinc 
tions made in the language of the Alcoa™ opinion of Judge Hand, states that 
“conspiracies between foreign competitors alone should come within the Sherman 
Act only where they are intended to, and actually do, result in substantial anti- 
competitive effects on our foreign commerce.” As a caveat, the Committee 
favors inclusion in decree provisions of “safeguards” designed “to protect any 
defendant ‘from being caught between the jaws of * * * [any] judgment and 
the operations of law in foreign countries where it does business.’ ” 

In analyzing the scope and content of the foreign commerce of the United 
States, the Committee rejects any implication in Timken™ and Minnesota 
Mining that “any American investment for production abroad involves pro tanto 
a restraint on acual or potential American exports.” The report concludes that 
“the words ‘trade or commeree * * * with foreign nations’ should be construed 


16 United States v. Aluminum Co. of America (148 F. 2d 416 (2d Cir. 1945) ). 

United States vy. United Shoe Machinery Corp. (110 F. Supp. 295, 342 (D. Mass. 
1953), affirmed per curiam 347 U. S. 521 (1954)). 

18 United States v. Columbia Steel Co. (334 U. S. 495, 527-528 (1948)). 

19 Report, pp. 65-114. 

2 United States vy. Aluminum Co. of America (148 F. 2d 416 (2d Cir. 1945)). 

21 Timken Roller Bearing Co. v. United States (341 U. S. 593 (1951)). 

2 United States v. Minnesota Mining and Mfg. Co. (92 F. Supp. 947 (D. Mass. 1050)). 
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proadly to include not only the import and export flow of finished products, their 
component parts and adjunct services, but also as in domestic commerce, capital 
investment and financing.” It is further concluded that “the mere financing by 
Americans of manufacturing, mining, or other local activities abroad does not 
come within the Sherman Act.” 

Approving the identity of the standards of the Sherman Act for application in 
hoth domestic and foreign commerce cases, the report nevertheless emphasizes, 
as stated by a dissenting Justice in the Timken case.* that “the circumstances 
of foreign trade may alter the incidence of what in the setting of domestic com- 
merce would be a clear case of unreasonable restraint.” 

The report recognizes that “antitrust is but one of several interrelated govern- 
mental policies touching on the foreign trade and national security programs of 
the United States.” Accordingly, the Committee solicited from the Depart- 
ments of State, Defense, and Commerce, as well as the Foreign Operations Ad- 
ministration, views regarding the effect of antitrust on their programs abroad. 
From these the Committee concluded that there is “need for advance discussion 
with affected agencies concerning projected antitrust proceedings seriously in- 
volving any of the Government’s foreign programs.” The Committee recommends 
continuation and further development of the informal liaison already existing 
among some of the agencies before and after bringing suit. Where matters go 
beyond the discretion of antitrust enforcement agencies, the report notes that 
“resolution of any policy conflict may involve consultation with the President— 
at least until such divergence can be brought to the attention of Congress for 
legislative reconciliation.” 

Regarding programs for preserving the supply of critical and stategic materials 
from abroad, the Committee recommends further extension of the Defense Pro- 
duction Act’s antitrust exemption. In addition, the Committee urges that “for 
a designated period beyond the act’s expiration, conduct requested or approved 
by the President shall not be subject to antitrust.” This may be necessary to 
protect investments of large funds pursuant to acts approved by the President. 
This immunity, the Committee declares, should be conditioned upon express 
findings, when the conduct was undertaken, first, that it was required by national 
defense needs and, second, that prior consideration “was given to the possibility 


of accomplishing the same defense objectives by alternative methods involving 
less restrictions on competition.” The Committee further recommends that the 
“amendment should also contain a provision for termination upon adequate 
notice if the President finds that such an agreement is no longer in the national 


interest.” ™ 


After reviewing the objectives and interpretations of the antitrust exemption 
in the Webb-Pomerene Act, the majority of the Committee recommends that on 
balance “the act may well be retained until facts are adduced to show some 
changes in the present pattern abroad of state controlled buying agencies, state 
monopolies, and other combinations now part of the cartel policy prevalent in 
many parts of the world.” 


III. MErcers * 


The Committee first states that the background immediately preceding amended 
section 7 discloses “the apparent congressional objective of establishing more 
effective rules against mergers” and that “one clear object is to strike down 
mergers beyond the reach of the Sherman Act.” Unlike the Sherman Act, 
section 7 requires findings and conclusions “merely of a reasonable probability 
of a substantial lessening of competition or tendency toward monopoly.” The 
Committee agrees with the approach suggested in Pillsbury Millis™ that “no 
one pattern of proof can meet the requirements of all cases.” In every case, 
there is need for “some study of the markets affected, the companies involved 
in an acquisition in relation of those markets, and the merger’s immediate and 
longer range consequences for competition.” This involves analysis “of the 
effect of the merger on relevant markets in sufficient detail, given the circum- 
stance of each case, to permit a reasonable conclusion as to its probable economic 
effect.” 

In the case of vertical mergers, the question is whether “there is a reasonable 
probability that the merger will foreclose competition from a substantial share 


= Timken Co. v. United States (341 U. S. 593, 605-606 (1951)) 
= Re port, p. 199. 

“ Report, pp. 115-128. 

* Pillsbury Mills, Inc. (F. T. C. Docket 6000 (1953)). 
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of the market.” Regarding horizontal mergers, the issue is “whether the com. 
petition lost as a result of the merger may, in the context of the market as a 
whole, constitute a substantial lessening of competition or tend toward monopoly,” 
‘The Committee stresses that “In no merger case—horizontal, vertical, or con- 
glomerate—can a ‘quantitative substantiality’ rule substitute for the market 
tests section 7 prescribes.” 

More specifically, the Committee construes the tendency toward monopoly 
clause of section 7 to mean (a) “a condemnation of any merger resulting in an 
appreciable movement in some market toward monopoly power” and (b) an 
intent “to hinder large companies’ growth by acquisitions whose cumulative 
effect is an appreciable movement toward monopoly power.” This clause, the 
Committee further believes, “therefore should be construed to show an appreciable 
growth toward monopoly by even relatively minor acquisitions.” 


IV. ANTITRUST PoLIcy IN DISTRIBUTION ™ 


The committee’s starting point is the assertion that “the judicial process has 
evolved one fundamental accommodation to protect competitive distribution— 
resolution of every statutory doubt in favor of the Sherman Act’s basic antitrust 
directives.” Attention is called to the Supreme Court’s language in the Auto- 
matic Canteen™ case that “In the light of congressional policy expressed in 
other antitrust legislation,” there is a “duty to reconcile [interpretations of the 
Robinson-Patman Act] with the broader antitrust policies that have been laid 
down by Congress.” 

Refusals to deal.”—On refusals to deal, the report concludes that “In the 
absence of conspiracy or combination, refusals to deal by individual businessmen 
are generally safe from antitrust.” But even individual refusals to deal “may 
become an integral element in a violation,” of either section 1-or section 2 of the 
Sherman Act, or a factor in determining whether the Clayton Act or section 5 
of the Federal Trade Commission Act has been violated. Thus, while individual 
refusals to deal standing alone are entirely legitimate, the report concludes that 
“only thoroughgoing factual inquiry into the surrounding business circumstances 
can characterize a refusal to deal as part of a restrictive course of conduct 
incompatible with antitrust objectives.” 

Exclusive dealing.”"—Concerning exclusive arrangements, including require. 
ments contracts, the report recognizes that on the one hand they “may in fact 
promote vigorous competition” or, on the other hand, may “seriously clog 
competition in the channels of distribution.” To test their legality under 
section 3 of the Clayton Act, the report states that the “central inquiry” is 
“whether a system of challenged exclusive arangements in fact ‘forecloses’ 
competitors from a substantial market.” This standard, the report continues, 
“goes beyond a ‘quantitative substantiality’ test but stops short’ of the Sherman 
Act tests. Actual foreclosure is to be tested by “the ease with which rival 
suppliers can practicably secure consumer access in alternative ways.” The 
Committee asserts that this criterion of “actual foreclosure,’ derived from the 
Standard stations™ opinion, “is incompatible with a mechanical application of 
the law to practices not inherently detrimental to competition.” In the Com- 
mittee’s view, “the mere coverage of a substantial volume of commerce by exclu- 
sive dealing arrangements, while a factor to be considered, is not tantamount to 
‘foreclosure’ of rivals from access to a substantial market, so that some analysis 
of particular distributive patterns is essential to any determination of actual 
foreclosure.” However, actual foreclosure must satisfy section 3’s requirement 
of proof of “a reasonable probability of economic harm.” This is clearly intended 
to condemn exclusive arrangements even though they have not ripened into 
actual unreasonable restraints violative of the Sherman Act. 

Tying arrangements are considered by the Committee to have features dis- 
tinguishing them from exclusive arrangements. Thus, the report quotes the 
Supreme Court’s observation that tying clauses “serve hardly any purpose 
beyond the suppression of competition.” Accordingly, the report adopts the 
view of Times-Picayune™ that “tying arrangements that involve the ‘wielding 


27 Report, pp. 129-221. 

% Automatic Canteen Co. of America v. Federal Trade Commission (346 U. 8S. 61, 63, 
73-74 (1953) ). 

® Report, pp. 182- iG 

* Report, pp. 137-14 

31 Standard Oil of California v. United States (337 U. S. 293 (1949) ). 

39 Times-Picayune Pub. Co. v. United States (345 U. S. 594, 608-609, 611 (1053)). 
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of monopolistic leverage’ generate the requisite probability of economic harm 
whenever the seller occupies a dominant market position or if his arrangements 
cover a substantial volume of trade in the ‘tied’ product.” 

Resale price maintenance and “fair trade.” "—A highlight of the Committee’s 
report in this area is its analysis of the “fair trade” statutes legalizing resale 
price fixing of branded articles. The report here takes a firm stand in favor of 
the basic principle of free competition required by the Sherman Act. It is ac- 
knowledged that “fair trade” laws “reflect some legitimate commercial aims. 
Nationally advertised and branded consumer commodities readily lend them- 
selves to loss-leader and cut-rate merchandising that can impair substantial 
investments in business goodwill.” The report, however, “does not consider 
‘fair trade’ pricing an appropriate instrumentality for such protection. Since 
State enactments vest absolute discretion in suppliers for determining the level 
of a ‘fair trade’ price, the legislative price-setting authorization extends far be- 
yond the essential guaranties of ‘loss leader’ control. An effective ‘fair trade’ 
system, moreover, strikes not only at promotional price cutting, but at all price 
reductions which pass to the consumer the economies of competitive distribution.” 

“Apart from manufacturers’ interest in preserving trade symbols and com- 
mercial goodwill,” the report continues, “ ‘fair trade’ pricing may enable dis- 
tributors to extinguish price competition. A distributor whose inventory con- 
sists largely of ‘fair traded’ products can carry on business freed from the pres- 
sure and tribulations of price competition. Accordingly, distributors in some 
segments of the economy advocate ‘fair trade’ pricing by suppliers as a legal 
means for obtaining the benefits of a horizontal price-fixing arrangement that 
the antitrust law forbids. It is the Committee's view that ‘fair trade’ when used 
as a device for relieving distributors from the rigors of price competition is at 
odds with the most elementary principles of a dynamic free-enterprise system.” 
With few dissents, the Committee recommends congressional repeal of the Fed- 
eral statutory exemption of “fair trade” pricing in both the Miller-Tydings 
amendment to the Sherman Act and the McGuire amendment to the Federal 
Trade Commission Act. 


PRICE DISCRIMINATION ™ 


The report contains a full analysis of the various prohibitions upen discrimi- 
natory pricing contained in the Robinson-Patman Act. Here the guide is the 
principle of accommodating the Robinson-Patman Act to the dominant objective 
of free competition in the Sherman Act. 

1. “Goods of like grade and quality.” “—The majority of the committee states 
that the criterion for the prerequisite of goods of “like grade and quality” is 
intended “reasonably to confine the price-discrimination statute to comparable 
private business transactions,” applicable “only in reasonably equivalent business 
transactions involving the sale of nearly identical goods.” A committee majority 
recommends that “economic factors inherent in brand names and national adver- 
tising should not be considered” in construing this requirement but rather that 
the physieal test of grade and quality should govern. Otherwise easy evasion 
of the statute could be encouraged through artificial variations in the advertising, 
packaging, or design of the goods as a basis for price differentials. Accordingly. 
the majority believes that “actual and genuine physical differentiations between 2 
different products adapted to the several buyers’ uses, and not merely a decorative 
or fanciful feature, probably remove differential pricing of the 2 from the reach 
of the Robinson-Patman Act.” A minority of committee members proposes that 
product differentiation through brands and trade names should be evaluated as 
“demonstrable economic differences” under the term “grade”; whereas the com- 
mittee majority assert that tangible consumer preferences between branded and 
unbranded goods “should receive due legal recognition in the more flexible 
‘injury’ and ‘cost justification’ provisions of the statute.” 

2. Competitive injury.“—All but a few members of the committee approve the 
recent Federal Trade Commission ruling in General Foods™ which places upon 
the complaining party the burden of proving the injury to competition required 
by section 2 (a). There the Commission held that the test for judging market 
effects in all cases is “the substantiality of effects reasonably probable.” Con- 
sonant with its belief of harmonizing this section with overall antitrust policy, 


_ 


* Report, pp. 149-155. 
- Report, pp. 155-221. 
* Report, pp. 156-159. 
* Report, pp. 160-166. 
* General Foods Co., FTC Docket No. 5675 (Apr. 27, 1954). 
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the committee recommended that “analysis of the statutory ‘injury’ center on the 
vigor of competition in the market rather than hardship to individual business. 
men, For the essence of competition is a contest for trade among business rivals 
in which some must gain while others lose, to the ultimate benefit of the consun. 
ing public.” This does not preclude, the report points out, a proceeding to curh 
injury to a single competitor through predatory price cutting designed to eliminate 
him from the market. 

3. Cost defense.—Analysis of the perplexities of the cost-defense proviso in 
section 2 (a) of the act cannot be readily summarized. Suffice to say the com- 
mittee makes the significant recommendation that— 

“Because any accounting apportionment of costs essentially involves subjective 
business judgment, not objective fact, we recommend that a reasonable approxi- 
mation of production or distribution cost variances to price differentials—when 
demonstrated in good faith through any authoritative and sound accounting 
principles—suffice as a matter of law to meet the requirement for justification 
under the section 2 (a) cost proviso. Applied in this way, the act should im- 
pede no price variation reasonably related to economies in ‘any’ of the seller's 
costs deriving from significant differences among customers or broad categories 
of commercial transactions.” * 

4. Quantity limits proviso.”—The report notes that this proviso “authorizes 
the Federal Trade Commission to impose a ceiling beyond which cost savings 
resulting from economical quantities, though not methods, might no longer be 
lawfully reflected in a lower price.”’ The committee deplores “this singling out 
and penalizing of the quantity discount system” as defeating the policy of pri- 
marily relying upon market forces to determine prices because, in the commit- 
tee’s view, the quantity limits proviso ineptly sanctions “a crude form of price 
fixing by administrative fiat.” 

5. Meeting competition defense.“—With few dissents the committee approves 
the result of the Standard Oil (Indiana) “ decision which makes the good-faith 
meeting of an equally low price of a competitor an absolute defense. This, the 
committee asserts, “goes far toward harmonizing the Robinson-Patman Act with 
the basie tenor of antitrust policy.” The report offers the following guides to 
further interpretation of this proviso: (@) A seller should be deemed to have 
met a lawful price unless he knew or had reason to believe otherwise; (b) the 
defense “must authorize a seller to cope with competitive pressures so long as 
they exist, regardless of the frequency of the price reductions that competitive 
circumstances warrant”; (c) business actualities should allow reasonable adap- 
tation of the defense of only meeting, not beating, a competitor’s price. More 
over, price under section 2 (b) is defined by the committee as ‘“‘the actual, laid- 
down cost—exclusive of freight—paid by each buyer.” And a seller should be 
required to show only “the existence of facts which would lead a reasonable 
and prudent person to believe that the granting of a lower price would in fact 
meet the equally low price of a competitor’; (d) a seller “should not be forced 
to meet a competitor’s equally low price to the last fraction of a cent.” Brand 
names and other product differentiation factors should also be considered, for 
“In each case the heart of the matter is:whether actual competition, not merely 
a nominal price quotation, is equalized’; (e) the defense is not confined to 
defensive reductions to retain existing customers; and (f) “good faith” should 
be “utilized solely to test the seller’s adherence to the basic objectives of the 
meeting-competition proviso” and not “only as an incidental byproduct” of a 
scheme in violation of antitrust policy. 

6. Brokerage and allowances or services.°—The committee notes that as 2 
result of the judicial interpretations of the brokerage provision in section 2 (c). 
“the payment of middlemen’s commissions to any but pure ‘brokers’ becomes 
per se illegal, even though valuable distributive services are performed, evel 
when no adverse competitive effect results, and even where the challenged 
concession reflects actual savings in the seller’s distribution costs.” In order to 
reconcile this brokerage clause with “broader antitrust objectives,” the com- 
mittee recommends legislative amendment to give effect to the exception “for 
services rendered” which would permit payment to all legitimate distributive 
intermediaries. 


%8 Report, p. 175. ‘ 

3% Report, pp. 176—177. 

# Report, .pp. 179-186. 

41 Standard Oil Co. (Indiana) v. Federal Trade Commission (340 U. S. 231 (1951)). 
43 Report, pp. 187-19: 
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Sections 2 (d) and (e) of the Robinson-Patman Act condemn promotional 
allowances or services not granted on “proportionally equal terms” to every 
other competing customer. While commending the Commission's criteria in 
the recent Soap cases “ for interpreting these provisions, the Committee recom- 
mends administrative reinterpretations to place allowances and services on an 
equal footing with outright price discriminations which are illegal only when 
they cause adverse market effects and are not justifiable under one of the defen- 
sive provisos. This recommendation also applies to the brokerage section. The 
Committee thus favors “reconciliation of section 2 (c), (d@), and (e) with the 
remainder of the act.” 

7. Buyer liability.“—Regarding the liability under section 2 (f) of a buyer 
who knowingly induces or receives a discrimination in price, the Committee 
approves the Supreme Court’s interpretations in the Automatic Canteen “ case. 
“To transgress section 2 (f) a buyer must not only obtain an unlawful concession, 
but also must be reasonably aware of its illegality.” Conversely, a buyer is exon- 
erated by showing that “the “challenged price quotation was not in fact illegal, 
or that the buyer had no reason to believe otherwise.” Other aspects of Auto- 
matic Canteen are approved by the Committee for reconciling the Robinson- 
Patman Act “with the broader antitrust policies that have been laid down by 
Congress.” 

8. Criminal prohibitions.“—The Committee recommends repeal of the criminal 
provisions of the statute. These, the Committee asserts, largely duplicate the 
civil sanctions of the act and constitute “dangerous surplusage” that threatens 
competitive pricing practices with harsh criminal penalties. 

9. Functional discounts.“—The Robinson-Patman Act does not expressly deal 
with functional discounts. The report recognizes that a reasonable discount 
granted to single-function middlemen, such as traditional wholesalers, “could 
not be deemed inimical to competition with retailers who received no equivalent 
price reduction, since they did not in reality compete in dealings with any cus- 
tomer class.” In the absence of adverse competitive efforts, such discounts to 
single-function distributors are deemed to be legally safe in the typical case. 
In the Committee’s view, functional discounts should not be denied to “split 
function” or other “integrated” distributors. If a businessman actually fulfills 
the wholesale function, the Committee believes this should make him eligible 
for a functional discount regardless of whether he also performs the retailing 
or any number of other functions. Furthermore, the Committee recommends 
that “suppliers granting functional discounts either to single-function or inte- 
grated buyers should not be held responsible for any consequences of their cus- 
tomers’ pricing tactics,” such as price cutting at the resale level. Finally, to 
avoid subterfuge, the report recommends that “Only to the extent that a buyer 
‘actually’ performs certain functions, assuming all the risk, investment, and costs 
involved, should he legally qualify for a functional discount.” 

10. Delivered pricing.“—Treating delivered pricing, the Committee recom- 
mends that “the law carefully differentiate competitive and collusive delivered 
pricing.” The report approves Sherman Act adjudications which “condemn 
‘delivered’ pricing only when part of a conspiracy.” In the Committee’s view, 
these decisions “by focusing the legal inquiry on the element of conspiracy and 
concert of action, tacit or express, accord with the overall antitrust policy and 
face up to the essential economic problem.’’ The essential test is whether com- 
petition or collusion animate a given “delivered” price. In general, the Com- 
mittee believes that ‘“‘overall antitrust policy is served when sellers are free to 
meet competition in distant markets by quoting ‘delivered’ prices to equalize the 
freight advantages of more favorably situated competitors.” 

The Committee approves the recent Federal Trade Commission decisions “ 
rejecting the “mill net return” criterion of “price” and adopting the “actual” 
price or laid-down cost to the buyer as the definition of price for Robinson- 
’atman Act purposes. 


* FTC Docket 5585 (December 16, 1953). 
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* Automatic Canteen Co. of America vy. Federal Trade Commission (346 U. 8. 61, 70-71 
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V. PATENT-ANTITRUST PROBLEMS ” 


The Committee affirms its belief that there is no inherent conflict betweep 
the inventor’s private patent rewards and antitrust policy. Stressing the public 
benefits of “the early disclosure of patentable inventions,” ‘their ultimate avai). 
ability to the public upon expiration of the patent,” and encouragement of “jp. 
vestment of risk capital,” the report concludes that, by protecting the patent 
owner’s investment in new products and processes, “‘the patent seeks to increase 
competition by what is superficially an inconsistent grant of monopoly, but is 
in fact a mechanism intended to assure competition in invention.” 

Regarding acquisition of patents, the Committee recognizes that “Obviously 
a valid patent grant—whether basic or improvement—is a monopoly sanctioned 
by patent policy and not contrary to antitrust policy.” It follows that “monopoly 
power individually acquired solely through a basic patent, or aggregation of 
patent grants should not by itself constitute monopolization in violation of sec. 
tion 2” of the Sherman Act. Hence, violation of that act “should, as the cases 
suggest, require abuse of the patent grant or proof of intent to monopolize beyond 
the lawful patent grants.” With respect to nonuse of patented “inventions,” 
the report declares that, “Viewed either from the standpoint of patent policy or 
antitrust policy, nonuse should be considered in the context of particular factual 
situations. Mere nonuse is neutral.” In appraising the antitrust significance 
of nonuse, the courts “have been quick to separate reasonable justification from 
design to restrain trade.” The report follows this distinction by concluding that 
“an improper purpose unduly to restrain trade, to monopolize, or attempt to 
monopolize through individual nonuse should give rise to antitrust liability. On 
the other hand where there is no affirmative showing that the purpose or effect 
of nonuse is unreasonably to restrain trade, to monopolize or attempt to monop- 
olize, the patentee’s conduct does not transgress the antitrust laws. Clearly, 
however, contracts, combinations, or conspiracy among patentees to refrain from 
using or to refuse to license others to use the patented inventions should be 
deemed unreasonable per se.” 

Patent licenses.—The report approves as the test for permissible limitations in 
individual patent licenses within the scope of the patent grant, the General Elec. 
tric™ case yardstick that the patentee may license “for any royalty, or upon 
any condition the performance of which is reasonably within the reward which 
the patentee by the grant of the patent is entitled to secure.” 

Directing attention first to individual patent licenses, the majority of the 
Committee believes that a “patentee who is engaged in manufacturing and 
marketing the patented product may fix the prices at which his manufacturing 
licensee or licensees may sell.” This approval is confined, however, to cases 
where there is no element of horizontal agreement and no plan aimed at or 
resulting-in industrywide price fixing. Some members, on the other hand, believe 
that “price fixing clauses in patent licenses should be proscribed by the antitrust 
laws under any circumstances.” 

The Committee approves court decisions holding that a “patentee may license 
the manufacture or use of the patented invention only within a certain field, 
or for a fixed quantity of manufacture or use,” or within a fixed territory within 
the United States. 

Where patent licenses include tying clauses, all but a few Committee members, 
contrary to the apparent trend of Supreme Court opinions, believe such clauses 
should be tested under the Sherman and Clayton Acts by the same criteria 2s 
in the case of unpatented tying products. “Accordingly, where the tying product 
is patented, the patentee should be permitted to show that in the entire factual 
setting * * * the patent does not create the market power requisite to illegality 
of the tying clause.” 

The Committee approves judicial decisions sanctioning a package license of 
one or all of the licensor’s patents when made for reasons of convenience and 
without coercion te accept a license under one patent on condition of acceptance 
of a license under other patents. Package licensing should be prohibited, the 
report states, “only where there is refusal, after a request, to license less than 
a complete package.” 

Regarding multiplte patent licenses, the report states that “In general, # 
patent license, valid standing alone, does not become invalid because other li 
censes are granted.” To the extent that the multiple licenses involve horizonta! 
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agreement between the licenses, there is antitrust violation. Likewise, a cross 
licensing agreement by itself entails no antitrust violation unless there is either 
an illegal license restriction or an illegal horizontal agreement beyond the 
icense. 

Interchange of patent rights.—The Committee defines “patent interchange”— 
commonly called a “patent pool”—as “any arrangement for the interchange of 
patent rights where either one or more of the patent owners, or some separate 
entity, has the right to license others under the [interchanged] patents.” The 
report notes that “patent interchange may be essential to feasible patent utiliza- 
tion, or, in contrast, facilitate undue competitive restraint. In any given case, 
a determination of legality requires an examination of the purpose of the inter- 
change, the power possessed by the interchange when formed, and its operating 
practices.” Thus “an interchange is unlawful if formed with the purpose of 
regimenting an industry, fixing prices and eliminating competition, or threat- 
ening litigation with accompanying undue restraint of trade.” The report states 
that “should mere interchange be the sole means for commercial patent use, 
interchange which brings monopoly over products or processes covered by the 
interchanged patents * * * should not be held to violate section 2” of the 
Sherman Act. Where such monopoly results, however, “a pool should be 
required to license all applicants without discrimination and at reasonable 
royalties.” 

Other aspects.—The report recognizes that infringement suits may constitute 
legitimate efforts to enforce patent rights or, in contrast, be part of a scheme to 
restrain trade unduly or to monopolize. 

Over the past few decades the courts have evolved the so-called patent misuse 
doctrine under which a patentee is denied equitable relief for direct or contribu- 
tory infringement because the patent has been used to obtain control of commerce 
outside the scope of the patent. The Committee approves this doctrine but denies 
that in every case such patent misuse is a per se antitrust violation, “regardless 
of proof of the elements of violation required under the Sherman, Federal Trade 
Commission and Clayton Acts.” 

Committee views are divided on compulsory royalty-free licensing or dedica- 
tion and on antitrust violation remedy. A majority condemns this as “penal 
rather than remedial in character, and hence beyond the Sherman Act’s authority 
to ‘prevent and restrain’ violations.” A substantial Committee minority feels 
that this remedy is within the court’s power to decree when necessary to achieve 
effective competition. 


VI. Exemptions From ANTITRUST COvEeRAGE™ 


The Committee recognizes that “To further some economic, political, or social 
objectives, Congress has shielded various activities from the rigors of competi- 
tion.” The report disclaims, however, any purpose “to judge the importance of 
these asserted goals or the extent to which anyone of them might be achieved 
without antitrust exemption.” 

1. Regulated industries.—This covers an area where “Congress has decided 
that in some industries competition shall not be entirely free.” One type of regu- 
latory statute expressly exempts certain matters from antitrust coverage 
whereas another statutory type, where no such exemption is specified, requires 
accommodation of the regulatory standards with the antitrust laws. 

Dealing with mergers, rate agreements and primary jurisdiction, the Report 
analyzes the problems and judicial precedents relating to the respective roles of 
the regulatory agency and the courts. Without attempting to set forth the spe- 
cific conclusions and recommendations of the Committee on each of these sub- 
topics, the tenor of the majority of the Committee’s thinking is indicated in 
certain general propositions. First, although views of the members diverge in 
other respects, the Committee agrees upon these governing principles: 

“This Committee, we repeat, endorses competition as the major rule in our 
private enterprise economy. We recognize that competition can be impaired 
either by conduct transgressing the antitrust laws or by Government regulation 
fixing prices or rates or restricting freedom of entry. The Committee notes 
an apparent trend toward such Government control. We call attention to the 
fact that such regulation tends to beget further regulation. For if one indus- 
try is regulated then it may be urged that its competitors should, in fairness, also 
be regulated. Apart from the need for regulation in any particular industry, 
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we urge that moves toward regulation be taken only with full recognition of 
the effects of such exceptions to the policy favoring competition which, as a gen. 
eral rule, we endorse.” ™ 

Second, the report focuses on orderly means for assuring that regulatory 
agencies put whatever premium Congress intended on competition. The report 
concludes that ultimately it is the courts’ “responsibility to say whether the Com- 
mission has been guided by proper consideration in bringing the deposit of its 
experience * * * to bear * * * in [determining] the public interest. Where 
Congress has been silent, the basic policy of our antitrust laws requires the 
court’s conclusion that competition, at least where all other considerations 
involved are equal, is in the ‘public interest.’ In all instances, the courts, in 
reviewing agency discretion, should recognize that ‘administrative authority to 
grant exemptions from the antitrust laws should be closely confined to those 
[instances] where the * * * [regulatory] need is clear.’”’ ™ 

2. Organized labor.“—At the outset, the report states that “appraisal of the 
Nation’s labor-management relations policy goes beyond this antitrust study.” 
Accordingly, the Committee considers only union activities aimed at direct 
restraints on commercial competition. The Committee “believes that union 
actions aimed at directly fixing the kind or amount of products which may be 
used, produced or sold, their market price, the geographical area in which they 
may be used, produced or sold, or the number of firms which may engage in their 
production or distribution are contrary to antitrust policy.” 

After reviewing the case law on this subject under the antitrust laws and 
the Labor Management Relations Act of 1947, the Committee concludes that “to 
the extent that such commercial restraints not effectively curbed by either anti- 
trust or Labor-Management Relations Act exist, then we recommend appropriate 
legislation to prohibit these union efforts at outright market control.” Such 
legislation should give the Government ‘power to proceed, on its own initiative, 
without formal complaints from others.” Furthermore, “unlike the Sherman 
Act, such legislation should not contain provisions for private injunction.” The 
Committee cautions, however, that “no one of our conclusions or recommenda- 
tions implies any change of labor’s freedom under the antitrust laws to act 
in concert in order to promote union organization or bargain collectively over 
wages, hours, or other employment conditions.” 

3. Agricultural cooperatives.“—The report notes that statutory exemptions 
of agricultural cooperatives are “rooted, of course, in political and social as well 
as economic considerations.” The Capper-Volstead Act exemption is given par- 
ticular consideration. It is pointed out that “the precise bounds of no one of 
these enactments have been fully marked out by administrative or judicial 
decisions.” 

The Committee concludes that “these statutory exceptions should not reduce 
antitrust prohibitions to a ghostly residuum. Congressional encouragement of 
agricultural cooperatives need not be incompatible with antitrust prohibitions 
against concerted restriction on agricultural output, coercion of competitors or 
customers, and monopoly power either achieved by means not within Capper- 
Volstead section 1 or used to ‘unduly enhance’ prices under that act’s section 2.” 
The report further states that “where cooperatives attempt to or actually obtain 
monopoly power by means not sanctioned by section 1 of Capper-Volstead, the 
Sherman Act should apply even though the monopolized product’s price is not 
unduly enhanced.” 


VII. Economic InpIctA or COMPETITION AND Monopory ™ 


This chapter of the report is “intended as an economic, not a legal, analysis of 
competition and monopoly.” The refinements of this technical and closely 
reasoned economic theory cannot be summarized without risk of doing injustice 
to the context as a whole. I therefore merely call attention to the topics il 
this part of the report. First, there is an analysis of the economic d¢finitions 
of “competition,” ‘monopoly,’ and “workable competition.” The latter is con- 
trasted with the theoretical models of “pure” and “perfect” competition with 
the caveat that the Committee does ‘not regard these models as offering any 
basis for antitrust policy.” The report outlines the factors bearing on the iden- 
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tification of workable or effective competition from an economic standpoint but 
cautions that in any given situation, the relative significance of each factor may 
vary and that the theory “does not provide a standard of legality under any of 
the antitrust laws.” Another section sketches the similarities and the striking 
dissimilarities between the legal and economic concepts of competition and 
monopoly. Since antitrust law and economics are both concerned with business 
facts and their market effects, the Committee expresses the hope that the eco- 
nomic analysis in this chapter may be useful “if means and criteria are developed 
for presenting evidence and weighing its relevance, materiality, and probative 
yalue in a particular market context.” 


VIII. ANTITRUST ADMINISTRATION AND ENFORCEMENT ™ 


The report first discusses the investigatory means available to the Department 
of Justice for securing evidence in civil and criminal proceedings, before and 
after complaints or indictments. The Committee recognizes that, at least before 
civil complaints have been filed, “present civil investigative machinery is in- 
adequate for effective antitrust enforcement.” Accordingly, the report recom- 
mends legislation which would “authorize the Attorney General, in a civil anti- 
trust investigation, to issue and have served upon any corporation, partnership, 
or association a civil investigative demand. This would require the production 
of (relevant) correspondence and other business records. * * * not privileged 
in the possession of the party served.” The demand “must describe the records 
and data sought with reasonable specificity, so as fairly to identify the material 
demanded, as well as specify a reasonable time for its production.” The Attor- 
ney General “should resort to this demand where requests for voluntary produc- 
tion would probably prove not fully effective.” ® 

The standards for governing the choice of civil or criminal proceedings are 
treated. The report states that “criminal process should be used only where 
the law is clear and the facts reveal a flagrant offense and plain intent unreason- 
ably to restrain trade.” The Committee was advised that the Antitrust Division 
is now following the policy of prosecuting criminally the following types of 
offenses: “(1) price fixing; (2) other violations of the Sherman Act where there 
is proof of a specific intent to restrain trade or to monopolize; (3) * * * [where 
there is] proof of use of predatory practices (boycotts for example) to accom- 
plish the objective of the combination or conspiracy; (4) the fact that a defend- 
ant has previously been convicted of, or adjudged to have been, violating the 
antitrust laws may warrant indictment for a second offense.” The Committee 
generally indorses these policy standards but with two caveats: one, that “all 
criminal cases, however, should be confined to instances where proof of violation 
is clear and the law is settled”; two, “that a second offense need not warrant 
indictment.” ® 

Once the decision to proceed is made, then the question of resort to consent 
settlement procedures may arise.“ The report recognizes that “to the Govern- 
ment, caught in the vice of increasing complaints and decreasing enforcement 
resources,” the economy of consent settlement “‘may make or break enforcement 
success,” 

Realizing the importance of the consent settlement process, the Committee 
rejects “any notion of its curtailment.” More specifically, to save “time and 
money,” the report urges “prefiling negotiations whenever the Division deems 
it feasible for efficient enforcement.” To further ease the consent settlement 
process, the Department should “negotiate consent judgments with fewer than 
all defendants.” In addition, the report suggests that duplication of negotia- 
tion with both the Trial and Judgment Section staffs be minimized and that the 
Division should no longer require “defendants to submit the initial draft of a 
consent judgment.” Instead, this should be done by the Department “in response 
to a good faith request by defendants.” 

The report focuses on means for simplifying present protracted and expensive 
antitrust “pretrial and trial proceedings.” Only some of the more important 
recommendations are here summarized. First, the report recognizes that “each 
antitrust case, public and private, should be assigned, as a regular practice in all 
districts, promptly after the action has commenced, to one judge for all purposes.” 


—_—.. 
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Further, the Committee urges that “where pleadings do not present issues of 
fact or law with sufficient particularity for efficient trial preparation, the court 
and counsel should promptly undertake to particularize the issues to be tried 
by some suitable procedure, such as a motion under rule 12 (e), a pretrial con. 
ference, or interrogatories under rule 33. The report urges that in all antitrust 
proceedings, the “Oregon State Medical Society ® opinion should be the guide 
where the proof offered by either party reaches back more than a reasonable 
number of years.” However, the report cautions that “the plaintiff should never 
be prevented from offering direct evidence of the commencement of an alleged 
antitrust offense—whether under the Sherman, Clayton or Federal Trade Com- 
mission Acts—no matter when it occurred.” 

Problems of obtaining effective relief are also discussed. Toward this end, 
the report urges, first, an increase of from $5,000 to $10,000 in the per count 
ceiling on criminal fines.“ In considering the civil remedies of divorcement, 
divestiture, or dissolution, the Committee emphasizes, in the language of the 
Supreme Court, that “ ‘In an equity suit, the end to be served is not punishment 
of past transgression, nor is it merely to end specific illegal practices. A public 
interest served by such civil suits is that they effectively pry open to competition 
a market that has been closed by defendants’ illegal restraints.’” With respect 
to divestiture, the Committee recommends the following guides: “(1) It should 
not be decreed as a penalty; (2) it should not be invoked where less drastic 
remedies will accomplish the purpose of the litigation; (3) it is important to 
consider the effect of a possible resultant disruption upon the industry involved, 
its cognate markets, and the public needs in peace and war; (4) * * * the Divi- 
sion must take account, in submitting a plan to effectuate the order, of its effect 
on the public as well as on the defendant and persons interested in it, as investors, 
customers, and employees.” © 

The report also considers the broader question of the extent to which Antitrust 
Division clearance and release procedures can halt violations before they occur.” 
Specifically, it has been suggested that the Department “should be authorized to 
issue advisory opinions as well as to issue rules and regulations under procedures 
similar to those employed by the Internal Revenue Service.” The report takes 
note of the objection that “As a prosecuting agency, the Department should not 
be expected to issue clearances in advance.” Another stated objection is that 
“any such clearance would in any event be of narrow utility. Since it would have 
to be limited to the facts known at the time, it would be subject to revision in the 
light of subsequent developments.” Accordingly, although “the Committee rec- 
ognizes the value of informal discussions” between outside and Antitrust Division 
attorneys, it “recommends no change in the existing procedures of the Depart- 
ment of Justice for advance clearances and releases.” 

The report considers administration and enforcement problems specially re- 
lated to the Federal Trade Commission, such as trade practices conferences and 
informal settlement procedures. The committee also recommends that the cur- 
rent penalty provisions of a $5,000 ceiling for each day an order under section 
5 of the Federal Trade Commission Act is violated should be repealed so that 
only the $5,000 per violation ceiling would be operative.” 

On the important problem of related jurisdictions of the Department of 
Justice and the Federal Trade Commission in areas where both have statutory 
responsibiilties under the Sherman and Clayton Acts, the committee endorses 
the “goal of ‘efficient cooperation’ through dual enforcement.” To this end 
some of the committee recommendations are: (1) implementation of the system 
for exchange of information between the two agencies through notification by 
a card exchange procedure extended to all proceedings and rulings of both 
agencies; (2) “to avoid duplicating investigations, the investigative files should, 
to the extent permitted by existing law. be made fully available to the other”: 
(3) “the two agency heads should regularly meet to review significant investi- 
gations contemplated or commenced, discuss what proceedings, if any, should 
be brought, and which agency is best equipped to handle them’; (4) “it is basic 
to all relations between the two agencies that both should never for any reason. 
including differences in views as to the law or the facts, proceed against the 
same parties for the same offense growing out of the same factual situation.”” 
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In addition to proceedings by the Department and the Federal Trade Com- 
mission, private suits may also aid antitrust enforcement. The report recom- 
mends “vesting in the trial judge discretion to impose double and treble 
damages.” In all instances this would recompense injured parties. Beyond 
compensation, the trial court could then penalize the purposeful violator without 
imposing the harsh penalty of multiple damages on innocent actors. The 
committee finally emphasizes that “this proposal in no way saps the enforce- 
ment strength of private suits. Such proceedings have a vital role to play in 
aiding understaffed Government agencies to enforce antitrust prohibitions 
throughout the Nation.” 

Another Committee recommendation is a 4-year Federal statute of limitation 
for private antitrust suits.” The report, after referring to the confusion and 
conflicts which have arisen on the applicable State statutes of limitation, states 
that “Against this background, none challenge the need for a Federal statute of 
limitations. Currently, private antitrust action is rendered tedious by the need- 
less magnifying of the issue of the applicable statute of limitations with argu- 
ments over which period governs, the events from which the statute runs, and the 
circumstances under which it is tolled—all made more complex by the chance of 
reference to the law of various States or to Federal law. “Finally, varying 
periods encourage ‘forum-shopping’ and seem ill-suited for enforcement of a 
uniform Federal policy,” 


IX. CONCLUDING PERSONAL OBSERVATIONS 


In my opinion, the report as a whole moves significantly in the direction of 
strengthening the antitrust laws without sacrifice of fairness in their administra- 
tion and enforcement. I have already mentioned one outstanding feature in the 
Committee’s unanimous affirmation of the basic principles of antitrust policy. 

Another salient aspect is the limited number of reeommendaitons for legisla- 
tive action. None of these affects the primary standards of the Sherman Act 
or other cardinal components of antitrust policy. But these limited legislative 
recommendations should not obscure the numerous recommendations looking 
toward clarification and improvement of the criteria of statutory interpretation, 
administration and enforcement. The Committee throughout its deliberations 
was guided by the belief that legislative revision should not be proposed when- 
ever prevailing precedents of interpretation and administrative policy permitted 
effectuation of the Committee’s proposals for resolving inconsistencies and defects 
short of legislative action. 

Next I stress the value of the report as a clarifying analysis and restatement 
of important areas of substantive antitrust doctrine. This was hammered out 
in vigorous professional debate over the true meanings of judicial and adminis- 
trative opinions whose ambiguities had aggravated the inherent uncertainties 
of antitrust about which lawyers long complained. The fact that on virtualiy all 
subjects in the report there is crystallization and synthesis of the major case law 
gives promise of better understanding of antitrust doctrine. The report should 
reduce semantic difficulties which have impeded progress in resolving many in- 
consistencies more apparent than real. This common ground in formulation 
should also promote more intelligent joinder on antitrust issues requiring clear 
distinctions between what the law is and what the law ought to be. 

The length of the report and the complexity of its subject matter may lead one 
to overlook the singular extent to which its conclusions and recommendations 
commanded virtual unanimity within the Committee on fundamentals. In my 
estimate, most of the dissents represent differences in emphasis and degree. 
With few exceptions, they are directed at specifics separable from the basic con- 
ceptions characterizing the report as a whole. Less than a handful of Committee 
members joined in the substance of the criticisms expressed in the general dis- 
sent of one member. I express my respect for the ability and sincerity of each of 
these dissenting members. But the fact remains that in the professional forum 
of the Committee, all but these very few subscribed to the general tenor and 
recommendations of the report. 

From the mass of legal and economic factors that comprise the corpus of anti- 
trust, the Committee succeeded in identifying for study and analysis those 
controversial issues which present the key problems of antitrust statecraft 
today. The report is not written as an antitrust hornbook of unerring directions 
LL 
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on black letter text. Its guides, drafted in precise and technical terms, are in- 
tended for close and serious professional scrutiny. Many of the general anti- 
trust standards approved by the Committee can be applied to specific factual sit. 
uations only by balancing the need for flexibility against the desire for certainty. 
Yet it is hoped that the report’s statement and clarification will offer improved 
guides for the bench, the bar, and the American business community which de 
pends upon legal counselors for compliance with the antitrust laws. 

Opinions may differ as to the reach of antitrust. The Committee, with few dis- 
sents, agreed upon the outer boundaries of antitrust to the degree they deemed to 
be compatible with a strong and effective antitrust policy without dilution of the 
competitive spirit consonant with the goals of the historic Sherman Act and its 
supplements in related antitrust statutes. Those who may differ on what these 
goals demand in antitrust doctrine and enforcement may either be thinking in 
terms of degree or perhaps in ideological differences beyond the report’s virtually 
unanimous beliefs. 


GENERAL COMMENT ON THE SCHWARTZ DISSENT 


By M. A. Adelman, professor of economics, Massachusetts Institute of 
Technology 


This comment is limited largely to economic analysis and policy. It cannot 
serve as a “rebuttal” because I am far from being in complete disagreement 
with Mr. Schwartz. Long before his document appeared, various members 
(occasionally including myself) were already on record on almost every specific 
point he raises. Whether these are “major aspects” or not, there seems no ob- 
jective way of knowing. I do, however, disagree with the position, apparently 
shared by Messrs. Adams, Kahn, Rostow, and Stigler, that the report is in- 
effective or wrongly effective in the area of bigness and on the whole recom- 
mends regression rather than advance. But even here we have some occasion 
for doubt. Two years ago, Mr. Kahn coauthored an appreciation of big business! 
which, whatever its virtues or defects, was utterly irreconcilable with Mr. 
Schwartz’ basic position. Either Mr. Kahn has experienced a shattering trans- 
formation of his opinions, or else it is not accurate to include him as joining 
Mr. Schwartz on the major point. 

Furthermore, Messrs. Adams, Clark, Kahn, Rostow, Stigler, and myself, and 
others, were able to agree? on one aspect of the problem, to this effect: 

Studies have been made of the trend of monopoly over the past fifty-odd 
years. Despite the severe technical limitations of the data, it is significant 
that they lend no support to the idea that monopoly has increased. In manu- 
facturing, the largest and most important segment of the antitrust area, several 
comparisons have been made of the degree of concentration in the largest cor- 
porations over different periods of time. It is striking that the result of these 
studies is always the same; a slight decrease, if anything, in the degree of con- 
centration, and certainly no increase since the turn of the century. There is no 
factual basis for a widespread impression that overall concentration increased 
during World War II, or was increased by a merger movement during 1940-47, 
although there were significant increases in concentration in several important 
industries. There is probably more competition in wholesale and retail trade 
than in 1900. In general, we no longer have industries dominated by single 
large firms, as we often did then; nor isolated local markets dominated by local 
monopolists. Alternatives to the consumer, whether families or business firms, 
have increased and not decreased. The progress of science and technology, the 
decline in transporttaion costs, and the development of new forms of production 
and distribution, have been both result and cause of competition, and the anti- 
trust laws have provided them with a favoring climate. 

Now, unlike Mr. Kahn’s earlier article, this position is not incompatible with 
the view that much more ought to be done about (or to) bigness. For one can 
with entire consistency maintain that (1) concentration is not on the increase, 
but (2) there is far too much of it right now. But certainly much of Mr. 
Schwartz’ sense of urgency rests on a belief that concentration and monopoly are 
on the inerease—his reference to “the merger movement” without any time limi- 
tation, and the need to “roll back the tide of monopoly” are meaningless other- 
wise. And here he has no support from his fellows. 


1Kaplan and Kahn, Big Business in a Competitive Society, special supplement to For- 
tune, February 1953. The publisher may still be able to furnish separate copies. 
2 Mr. Schwartz to the contrary notwithstanding: see footnote 3 below. 
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“Antitrust goals.”—We may pause briefly with the “political liberty,” allegedly 
menaced by “economic power * * * in relatively few hands.” I do not know 
what “power” means in this context, but the distribution of income has tended 
to become rather more equal over the past forty-odd years. The farmers, not big 
business, have been mobilized in production-marketing cartels who levy tribute on 
the rest of us. A Supreme Court decision unfavorable to much of big business— 
cement—has never been superseded by a new law, but when “fair trade” was in- 
validated in 1951, it was reenacted stronger than ever within a year. At present, 
a reciprocal trade bill which is mild, badly needed to strengthen our foreign rela- 
tions, and actually beneficial to ourselves, is being delayed and perhaps destroyed, 
largely though not wholly by small-business pressure. And so on. It is too bad 
that Mr. Schwartz is still preoccupied with outworn legends about the political 
power of big business. 

The contribution of economics.—In place of a digest of facts, “the report offers 
a survey of economic theory * * *” (p.2). It does not. (A comparison of its 
table of contents with that of any textbook will suffice.) Section 7 explains its 
purpose as offering a few tools which may be useful in the analysis of situations 
occurring frequently in antitrust litigation. Perhaps the tools aren’t very good 
and will be of little help in concrete cases. But as will be seen, it is the felt need 
for analysis which Mr. Schwartz simply does not share, and this explains his 
misunderstanding. 

But Mr. Schwartz is strong for some kind of economic inquiry. It is in 
interesting contrast to his earlier opinion on “the cacaphony of experts” who 
cannot agree on anything of any importance, particularly trends in concentra- 
tion’ Mr. Schwartz now implies that there exists quite a body of settled 
knowledge which we have wrongly neglected: The TNEC investigation, con- 
gressional committee reports, Federal Trade Commission studies, etc., “are 
substantially ignored.” Yet could it be that this body of literature was known 
all too well? 

Thus at page 5, we are offered “the big-two, big-three pattern * * *. Econo- 
mists tell us that when the number of sellers in a market is reduced to 2 or 3, 
they operate much like a monopoly. * * *” Perhaps some economists do so 
“tell us’; we need not press the point because in most of the 11 industries 
which Mr. Schwartz mentions, we have no reduction to “2 or 3” sellers, as a 
glance at the Celler committee’s concentration ratio statistics will reveal.* Iu 
any case, these are 11 industries out of about 450. What does it mean to list 
them? 

“We know [sic] from a study by the FTC that the merger movement long 
ago passed the point where integration necessarily promotes efficiency, for 
the study showed that medium or small operations were generally the most 
efficient.” 

It is so unhappily true that one lighthearted sentence takes several pedestrian 
paragraphs to refute. What is “the merger movement” to which Mr. Schwartz 
refers again and again? If he means that mergers are always going on, this 
is obviously true and just as obviously trivial. If, however, he refers to mergers 
which increase the degree of concentration in the economy, then there is no 
such thing as “the merger movement.” There was a great merger movement 
éround 1900, which had a substantial concentrating effect. There was a much 
less important one in the 1920’s. There was a “merger movement” during 
140-47 which existed only in some people’s fertile imagination, and if Mr. 
Schwartz will refer to last February’s hearings of the Joint Committee on the 
Economie Report, he will find people of his general persuasion making no ref- 
erence whatever to the 1940-47 “movement.” There is (probably) a real, not 
a fictitious merger movement going on right now, and it may yet be as impor- 
tant as the one in the 1920's, although personally I doubt it. There is no 
slightest chance whatsoever that it will have even the mildest resemblance to 
the one around 1900. 

Now for this FTC study, which was TNEC Monograph No. 13. The cost studies 
there have nothing to do with any merger movement. They have nothing to do 
With the degree of integration. Even a cursory reading of the table of contents 
reveals this much. Furthermore the actual findings of this study, not the mis- 
leading summaries which have duped Mr. Schwartz, indicate that large plants 
TT 

‘Schwartz, “Legal Restriction of Competition in the Regulated Industries,” 67 Harv. L. 
Rev. 436, 472 (1954). 


g, Letter, Secretary of Commerce to Hon. Emanuel Celler. chairman, Subcommittee on 


y of Monopoly Power, House of Representatives, December 1, 1949, table II enclosed. 
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and firms are more efficient than small. (This conclusion seems to me so inade- 
quately supported in the monograph, however, that I would pay it no attention.) 

Suppose that we were to array all companies in a number of industries from 
highest cost to lowest cost. If size had no relation to efficiency, then the costs of 
the largest companies would be around the average for all companies. If size 
were associated with inefficiency, the costs of the largest firms would mostly fal! 
above the average. If size were associated with greater efliciency, then the costs 
of large firms should fall well below the average. Even if the relation between 
size and greater efficiency were very strong, we could not expect the largest firms 
always to be the very lowest cost, because they are so few in number. In point 
of fact, the largest firms do much better than average, and the monograph is 
reduced to the utter sophistry of arguing that they are less efficient because they 
are not always the very best. The argument was too much for the stomach of 
Mr. John M. Blair, whose anti-big-business writings need no introduction from 
me. It is too bad that Mr. Schwartz did not get around to read his devastating 
review,’ or at least to reflect on the logical error in the monograph. 

So much for Mr. Schwartz’ charge that the report neglected to do its economic 
homework. It does not seem necessary to explore it any further, although there 
are other statements with which I could take issue. 

But in all fairness to the central position of his document, Mr. Schwartz’ 
failure does not mean that the position is wrong. A good cause is not defeated 
merely because erroneous arguments have been offered on its behalf. And it is 
important that the opposition to bigness be stated as clearly and impressively as 
possible. We can ill afford to dispense with the various kinds of insights that 
flow from diverse points of view. Strong opposition to bigness, when held by 
people with an interest in facts, will stimulate research and discusison, and reveal 
facets of the subject which would otherwise be neglected. They will suggest 
policies on specific matters which may be altogether acceptable to others. The 
large corporations look different today from the 1900 model, and it will look still 
different 50 years hence. A more perfect understanding of the phenomenon is 
to be sought by encouraging diversity of opinions. But it will not be served by 
jaunty assurance that the facts are as the convenience of our argument would 
like them to be. 

The central position of the dissent.—Beyond some point or other, size should 
come under a kind of public-utility ordeal—let the big company positively justify 
its efficiency, or suffer dissolution. I think the costs of such a program would be 
great and its benefits illusory; but I also think I would have some difficulty in 
rigorously proving this. So would those who agree with Mr. Schwartz. I am 
personally content to leave the matter in this rather unsettled state because the 
question is one that we do not need to reach. The report quotes Judge Wyzat- 
ski: 

“In the antitrust field the courts have been accorded, by common consent, in 
authority that they have in no other branch of enacted law * * * they would 
not have been given, or allowed to keep, such authority in the antitrust field and 
they would not so freely have altered from time to time the interpretation of its 
substantive provisions, if courts were in the habit of proceeding with the sur- 
gical ruthlessness that might commend itself to those seeking absolute assurance 
that there will be workable competition, and to those aiming at immediate real- 
ization of the social, political and economic advantages of dispersal of power.” 

No broadside attack on bigness will be considered by Congress or public 
opinion. But there is plenty of support for a different kind of result. There 
is always a good chance that large business will find it safest to refrain from 
trying to get any business advantage over rivals, by way of aggressive price 
quality or innovational competition. And the knowledge that all other rivals 
are on the same kind of notice, and that there is no need to be aggressive les 
position and profits be lost, gives business a perfect basis for a comfy-c0z 
live-and-let-live regime, just as the knowledge that all rivals will respect 4 
noncompetitive price supplies the basis for avoiding price competition. 

But rejection of the attack on size as such is no absolute. So long as theré 
are no inhibitions on pursuit of business advantage, and on growth throutl 
retained funds or external financing, it is not inconsistent to support a ver 
stringent rule against growth by merger. 

Mergers.—In the whole bigness area, the topic of greatest immediate interes 
is that of mergers under the amended section 7 of the Clayton Act. 
Schwartz is highly merger conscious. He paraphrases the report: 


~~ = ~~ ee eee 





5 See 24 Review of Economics and Statistics 125 (1942). 
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“Any corporation, no matter how big, may swallow up another if it has ‘good 
business reasons’ for doing so, e. g., ‘to expand,’ and if the Government is 
unable to show that competition has been so restricted that others are ‘foreclosed’ 
from a substantial market. This rule is in substance supported by the 
majority * * *.” 

This would be important if it were true. But not only is it contradicted, as 
he himself indicates, by section 1 of the report. It is mightily revealing that 
nowhere in his dissent will Mr. Schwartz undertake any analysis of section 
3 (the merger section) of the report; he will not even refer to its existence. He 
prefers to talk about, of all things, the United States Steel decision of 1920; 
Columbia Steel and Transamerica, which we will more conveniently deal with 
later; and a highly inaccurate account of Pillsbury Mills. When Pillsbury 
(which is not the “leading firm”) acquired a competitor, which gave it among 
other things 45 percent of one particular submarket (not “the relevant market”) 
this did not constitute a prima facie case to the hearing examiner. The Com- 
mission held that it did. They not only gave an accurate account of the 
statistics, but also pointed out that entry was unlikely; that concentration had 
been increasing; and that the merging firm had been purchasing competitors. 
What reader would guess this from Mr. Schwartz’ recital? Still less would 
they suspect that the report asks for nothing less and something more than 
the Pillsbury doctrine. 

When Mr. Schwartz is so interested in mergers, and so studiously avoids the 
section of the report which dealt with mergers, one may be forgiven the suspicion 
that any account of that section would jar painfully with the general picture of 
the report which he is trying to build up.° 

Per se rules and rule of reason.—According to Mr. Schwartz, “one of the major 
issues” was that he calls “a powerfully supported proposal”—which has a 
pleasantly sinister sound—‘‘to expand the rule of reason.” Despite the power- 
fully suported proposal, it seems that the report does not call for any Such gen- 
eral expansion; but he is displeased with its general drift. It is puzzling why 
Mr. Schwartz discusses at length what the report does not say, and why he does 
not discuss what the report does say. Very briefly and baldly itisthis. The rule 
of reason is universal, with no exceptions. Every antitrust case demands an 
analysis of the relevant market situation. But even the most disinterested kind 
of economic investigation considers only enough facts to confirm or refute a 
hypothesis, and in an antitrust case one needs only enough evidence to prove or 
disprove the existence of a restraint. Anything more isa wasteoftime. Certain 
kinds of practices, e. g., price fixing, even standing alone, imply the power to 
control the market, since without this power reasonable men would not try to 
fix prices. And that settles the matter. Other industry practices are more diffi- 
cult to identify as price fixing or not. Still others may have restrictive effects or 
not, depending on the circumstances. 

Hence Mr. Schwartz’ statement that the rule of reason “makes relevant the 
entire history of the industry, all evidence bearing on the good and bad purposes 
and consequences of the restraint,” etc., is incorrect, and beside the point. In 
any kind of case “inquiry should stop when the restraint has been identified.” 
The question is, when have we identified the restraint? Mr. Schwartz is attempt- 
ing to persuade us that the rule of reason, or the majority’s version of it, embraces 
some kind of lengthy exculpatory proceedings. There is nothing at all in this. 

Now we can better appraise the suggestion “that certain practices should be 
illegal per se when engaged in by companies dominant in their fields.” If 
“dominant” means simply large size, then Mr. Schwartz ought to say so. If 
“dominant” means possessing certain power, then the only way to find the 
existence or nonexistence of power is by analyzing the market to see whether 
any Such power exists. The idea that dominance is an obvious easily identifiable 
trait, like the belief in Santa Claus, is nice if you can retain it through the 
vicissitudes of adult life. 


* Although it is of only incidental interest, strong objection must be registered to the 
Way in which Mr. Schwartz persistently imputes to the report positions the contrary of 
what it has taken. His long discussion of the Timken case stresses the futility of requir- 
ing intracorporate “competition.” The suggestion is adroitly conveyed that the report 
favors this. In point of fact, the report at p. 36 recognizes its futility and calls for 
dissolution. The same kind of misleading reference is to the Du Pont case at p. 7. The 
district court, rightly or wrongly, found that the “obvious power” did not exist, nor that 
if unexercised it was proper. Still less does the report say any such thing. In fact it 
lays emphasis throughout on monopoly power being the economic content of the offense. 
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Let us now draw the threads together to demonstrate, by using Mr. Schwartz’ 
own examples, that his suggestions would mean not more but less antitrust 
enforcement : 

Columbia Steel.—Mr. Schwartz has nothing to say about the market situation 
as affected by this merger, except for rhetoric about “the great steel trust.” 
His objection is nothing more than this: That the acquisition would tea 
exclusive dealing as between acquiring and acquired firms. Of course this is 
correct of every single vertical merger. 

And this was precisely the ground upon which the case was argued. The Goy- 
ernment did have at its disposal a competent economic presentation; but this 
was largely disregarded because they had the rule of law Mr. Schwartz wants: 
U. 8. v. Yellow Cab Co. The evidence was nothing, the decisional gimmick was 
everything: vertical integration was illegal per se. 

Of course this sort of thing can get by the courts—once. The second attempt 
met the fate it deserved. 

Transamerica.—Here the Board made a finding that the relevant market was 
local. And then they provided not a single finding that any local market was 
in any way affected. The third circuit was quite as aware of the percentages as 
Mr. Schwartz, and went out of their way to suggest that something be done about 
them. But as conscientious judges, they had to decide on the record, and the 
record simply had no basis on which they could act. 

And why did the Board let it go up in so defective a state? Because they too 
needed no facts; they had their decision ruling mergers illegal per se—in this 
case Standard Oil Co. of California v. U.S. This was logical enough: if require 
ments contracts covering a small part of the market were illegal per se, then a 
fortiori any merger visible to the naked eye must also be illegal per se. And 
again the courts threw it out. 

The urge for per se rules in such cases is much like the desire to abolish fric- 
tion in order to proceed more freely. It is not required by even the most uncon- 
promising opposition to size. It produces a few empty legal victories—Dead Sea 
fruit. It is simply a nuisance and a distraction to any reasoned discussion or 
any useful body of law, and so long as we waste time on it we will have no 
excuse for lack of progress in any direction, whichever one we happen to perfer. 

A note on Robinson-Patman.—Perhaps I may be allowed one brief foray off 
the general topic of bigness. Mr. Schwartz’ one case reference illustrates so well 
the looking-glass quality of the argument: the facts of the case are in mirror- 
image contradiction to the way Mr. Schwartz has them. There was gross dis- 
crimination, all right, but it was against the most efficient customer who received 
the lowest price, since the differential in his favor was well short of the cost 
saving. This customer was a manufacturer of oil burners who started with noth- 
ing and went to the top by drastically cutting the price and omitting the razzle- 
dazzle and service that the public showed it didn’t want. His discomfited rivals 
learned that printing derogatory stories in the trade press only furnished him 
with free advertising. So the FTC went out to harass his principal supplier. 
The report may rescue us from this kind of thing, and if it does not, then a repeal 
of the act is in order. 


Arr TRANSPORT ASSOCIATION OF AMERICA, 
Washington 6, D. C., September 16, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Judiciary Committee, 
United States House of Representatives, 
Washington 25, D. C. 

Dear Mr. CHAIRMAN: In the course of my testimony before the subcommittee 
on June 17, 1955, a question arose regarding Pan American’s interest in and 
relations with the Intercontinental Hotels Corp. I indicated that I would sup- 
ply some additional material to supplement the discussion that took place duritg 
my testimony. 

It is a fact that not 1 penny of Government airline subsidy goes into Inter- 
continental Hotels Corp. (IHC) or ever has. The Civil Aeronautics Board de 
termines in judicial-type proceedings what subsidy, if any, is needed, “together 
with all other revenue of the air carrier” under honest, economical, and efficient 
management, to maintain and continue the development of air transportation 
to the extent and of the character and quality required for the commerce of the 
United States, the postal service, and the national defense (Civil Aeronautics At, 
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sec, 406, Reorganization Plan No. 10 of 1953, sec. 1). Examination of any CAB 
final mail rate decision will confirm that the justifiable costs, recognized invest- 
ment, and rate of return for the air transportation operation alone are deter- 
mined. The need for subsidy, however, is then determined not only in considera- 
tion of revenues from the air transport operation, but also taking into account all 
other income. Thus, under CAB policy, no investments in, advances to, or ex- 
penses of affiliated companies are in any way underwritten by Government sub- 
sidy for airline operations, but on the contrary, earnings in excess of a limited 
rate of return realized by Pan American from its investment in IHC, as well as in 
other affiliated companies, are claimed by the CAB in full in reduction of subsidy. 
(See Transatlantic Final Mail Rate Case, Docket No. 1706, decision of Decem- 
ber 20, 1954, pp. 59-70; also Reopened Transatlantic Final Mail Rate Case, 
transcript of hearings, pp. 393-395; House hearings, appropriations for 1956, pp. 
391-393. ) 

IHC is a wholly owned subsidiary of Pan American, formed in 1946 for the 
purpose of promoting tourist travel and the flow of tourist dollars abroad, with 
the backing of the Export-Import Bank including a $25 million credit, and with 
the support of local governments and investors. It assist local groups in arrang- 
ing, financing, and providing technical assistance in the planning, design, con- 
struction, and management of overseas hotels (annual reports: 1946, pp. 6, 9; 
1948, p. 15; 1949, pp. 11, 14; 1950, pp. 6, 7; 1951, p. 5; 1952, pp. 5, 6; 1953, p. 5; 
1954, p. 6). 

The accurate nature and extent of Pan American’s investment in IHC is shown 
in PAA’s annual reports and verified by notes to financial statements in certi- 
fied audits by independent certified public accountants (e. g., annual reports: 
1951, p. 14; 1952, pp. 13, 14; 1953, p. 14; 1954, pp. 13, 14). Subsequent to Pan 
American’s original investment of $1 million in capital stock and surplus, in 
July 1953, Pan American invested an additional $2 million of its stockholders’ 
in IHC for the sole and sound purpose of liquidating a bank loan of that amount, 
and thereby eliminating interest charges. Net expenses (losses) during the 
entire development period, completed in 1953, were $2,320,000, which were cap- 
italized at the end of 1953, including the 1953 net loss of $340,000 (PAA annual 
report, 1953, p. 14). Net advances made by Pan American to IHC from its 
beginning to a recent date are now being converted into preferred stock. As 
shown by certified audits by independent certified public accountants, copies 
of which have been furnished to the Civil Aeronautics Board, IHC realized a 
net profit of $234,856 for 1954 and is continuing to operate at a profit (see also 
PAA annual report, 1954, p. 6). 

I trust that this clarifies the problem. 

Respectfully yours, 
STANLEY GEWIRTz, 
Ezecutive Assistant to the President. 
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General Guides or Recommendations to Enforcement Agencies and 
2664 I in a Aen gli atelectasis 225-233 


General statement concerning 215 
214 Tovernment. suits for: damages... oo2 Lilies be cen ennai 2245 
Highlights of, by Prof. S. Chesterfield Oppenheim 2653-2668 
Incipiency doctrine, as test of merger under Celler Antimerger 
I a ca alba 2h ct deen cs anna amaicisaah tit neni saenittiem aiaiissscsisnaansinaasatagesia a ae 


Interinening directorates... eh ei teed 1960 
Iranian oil, comment of Prof. Louis B. Schwartz 299-300 
Labor, organized 116, 210, 642, 669, 1739, 1904, 2150-2152, 2664 
Legislative, judicial, and executive exemptions from antitrust 

Wp iss a ee ee ee a a 1901-1903 


Legislative recommendations________ 233-234, 1937-1938 
McGuire amendment to Federal Trade Commission Act__.__--_______~ 234, 
288, 294, 553, 671, 672, 1734, 1743, 1763, 1772, 1952 . 2648-265 2 
Mergers___ : 219, 2521-2523, 2657-2658 
Legislative rec ommendations Ce uae see we eT 233 
Recommendations to enforcement agencies a 228 
Standards of proof for prosecution of 18 
Miller-Tydings amendment to Sherman Act 234, 
288, 553, 671, 1734, 1743, 1772, 1834, 1952, 2648-2652 
“Mill net” doctrine 2661 
Monopoly discussion________ Seer ee _. 2249, 2655-2656 
Motor-carrier industry, Federal regul: ition of_ 2124-2127 
O'Mahoney amendment to Trademark Act of 1946__- 181 
Patent-antitrust problems___- : ae ; 221, 2662-2663 
Legislative recommendations r oz ds . 233-234 
Licenses : 
Patent pools ‘ mini Ae 
Price-fixing provisions_____-_ : , kiana 181 182, 2662 
Royalty-free, compulsory Stic he 184, _ 2250, 266° 
Recommendations___________-_~ me! _ 229-230, 1899-1901 
Trials, infringement issue, precedence over antitrust issue- gaty ae 
Penalties______- ‘ i 40-41, 184, 189, 577, 1842-1843, 2245, 2249 
Per se doctrine, exception_ ; ; ; a soot 2249 
Per se violations_______~_- omni Soeiadeiiti 668, 669, 2653 
Private antitrust suits, limitation of damages. (See this title— 


Damages. ) 
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Price discrimination : 
Pevkeregen 2 Ulu. Nia) ak wetiesecos Lespeisoion 1530-1531 
Brokerage allowances_ 20, 547-552, 636, 1743, 1750, 1753-1756, 2660-2661 
Brokerage clause, amendment (Robinson-Patman Act, see. 2 (¢c))_ 671, 


673, 681-682 
Brokerage discounts as illegal per se_.___-~_--__-----.-.--_-__ 669 
Brokerage recommendations and the independent broker___-~- 642-643 
NN tenn acis-cisaicscniion sem atiedicaaeeraimemell 1743-1746, 1751, 2661 
Competitive injury......-gilciewisss 1743, 1750, 1752, 2252-2254, 2659 
Cost -derenee@w ci. ci dio Ln tees ee beet ——— 2660 
Criminal penalties______-_-___-_- 20, 185, 190, 671, 1743, 1751, 1756, 2661 


Functional discounts and delivered pricing: 
Delivered pricing, Capehart bill (S. 780, 84th Con.)_ 2274-2277, 2661 
Functional discounts__________ 290, 1736, 1750, 1751, 2520-2521, 2661 
Good-faith meeting of competition defense__._.._______.____-__-~ 15-16, 
185, 189, 539-540, 636, 669, 671, 680-681, 1743, 1750-1753, 1839- 
1840, 2253-2254, 2274-2277, 2660. 
Goods of like erate and quality — no once ene cee ne tear 2659 


(Qumetity.iimit ~previno. nin nn nentieteus alittlne-—n—< 577, 
669, 671, 1736, 1748, 1750, 1752, 1840-1842, 2660 


Private antitrust suits. (See this title—-Damages ; Treble damage 


suits.) 
Relation of antitrust to United States programs abroad: 
jyereuse-r rouncuon.. Act... ti abe die 868, 2507 
WVepb-Pometene Acti! oi enciishapeuseossl ne neeip-tee 430, 1959 
Report: 
PRLOHEO - FORMU Ol ca ne me HLS bi 5 one eereanene 19 
Organization and presentation__.__._-.-..---.--_.-----..-- 1838-1839 
as Restatement. oC i@Wiicl lusiscisced eden ock ke 1921-1937, 2667 
Sample letters from business firms concerning_____-__--_--_~ 110-121 
Sn 0 einai: tulad iohtretcsstenh cncennlbniesieteectnanitianintabicdienaiaiannmudtaae deisel 586-589 
Robinson-Patman Act: 
Attacks- Upp... ch20025.il eli jesdn be tinies tke nie §25-532 
Vere ei eas catn trees ears ARAL bo asta 569 
Rule’ of Sen@OGi.. fu Gurr cure. Gas laloliue—w eens 18, 214-216, 
273, 296, 505, 1917-1918, 1944-1945, 2249, 2251, 2261, 2653-2654 
Rule of reason and administration of Celler Antimerger Act____-_-_~- 1966, 
1967, 2118-2119, 2121 
Sherman Act, sections 1, 2.-...---..--..---_~ 216-217, 225-227, 2654-2656 
Sherman Act and Clayton Act, interpretation_____.____-_-_______ 1948-1952 
Shipping Act, dual conference rate agreements__----.-.-_---------~- 210 
Standard Oil of Indiana decision, endorsement___---__--__._------- 1530 
Statute of limitations______ 41, 410, 1743-1744, 1751, 1756-1757, 2245, 2667 
Study, recommendations for_.___-__-------_-----_--- 1938-1939, 1960-1961 
Summary of Report: 
by Antitrust Subcommittee Staff...........--........-__._ 2202-2216 
Dy mon. weapley. N.. Barnes. dic ceeaiieiesan 215-234 
Tax aspects of competition and monopoly, study recommended___ 1960-1961 
Trade or commerce with foreign nations_____..--.-___-_----------- 217- 
219, 227-228, 233, 1904, 2656-2657 
Treble-damage suits, civil, private, judicial discretion as to damages__ 184, 
189, 397-409, 509-522, 671, 1722, 1743-1744, 1751, 1756-1757, 2246- 
2249. 
Brownell Report versus the Robinson-Patman Act_._____.---__-__-___ 569-572 


Bunting, Earl, honorary vice president, National Association of Manufac- 


UI sic cesta’ savskn stn herainierenoccacnersearmanenest ah eee eeieenatitand 1778-1837 


Burden of proof. (See Evidence.) 

Bureau of Education on Fair Trade, statement by Maurice Mermey__ 1758-1772 

Burger, George J., vice president, National Federation of Independent 
Business: 


Letter, May 25, 1955, to Hon. Emanuel Celler, protest to film Big 


Enterprise in the Competitive System _..._._..-_____-._.u uu. 1774 
Letters containing views of small business on Attorney General’s 
IS REO IG) Sintec ke vinci cusidndioxninbtinwhuantes 578-580 


I i ie a a a I ar et 575-584 
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Business. (See Big business, Small business.) 
Business Advisory Council Report on Effective Competition (1953) __._ 273, 2124 
Business advisory councils: 
Expenditure of appropriated funds forbidden unless council authorized 
by law (31 U.S. C. 673) 64 
Membership 63 
Voluntary services forbidden (31 U. S. C. 665 (b) ) 64 
Business Week, article on industry and atomic power. sL-_~-----_--__ 168-169 
suyer’s liability, Automatic Canteen case 1743-1746, 1751, 1804, 2520 2661 


© 


Cahill, John T., of Cahill, Gordon, Reindel & Ohl, letter, May 16, 1955, 
to Hon. Emanuel Celler, denying citation of Brownell Report before 
publication 
Calamia, Eric, Managing director, Retail Tobacco Dealers of America, 
Inc., letter, April 6, 1955, to Hon. Wright Patman on resale price-main- 
tenance laws 
Canada: 
Action against resale-price maintenance 
Anticartel legislation 686-687 
and Concentration of big industry 
Capehart, Hon. Homer E., United States Senator from Indiana, state- 
BOT Gack inside bien Aiea nistale oie A cipiaetna ee hie sl ack a catalan 2273-2277 
Capehart bills, 84th Congress: 
S. 780, freight absorption 2222-222: 
Sy, een ee Uy TIO i ae 2651 
S. 2165, immunity provision of Defense Production Act___.________ 367-368 
Capital-gains tax. (See Taxation; Corporations—Taxation. ) 
Caplan, Julian, Esq., San Francisco, Calif., statement 1722-1733 
Capper-Volstead Act of February 18, 1922, farmers’ cooperatives________ 1523- 
1524, 1527 
Cartels (see also Foreign antitrust policy) : 
American destruction of, in Germany and Japan_______________ 2, 690-691 
Anticartel policies in foreign countries, promotion of___419—420, 434-435, 685 
in European countries, effect on mutual defense effort 
in Foreign countries. (See Foreign countries; specific countries by 
name. ) 
and Foreign policy__- __.. 187-188, 199-200, 684-736 
Government’s pending suit against international petroleum cartel, 
SO II sci aaleammnnenns cock ae a een 736-747, 759 
International : 
and antitrust laws___ 739-752 
effect on domestic industry a 754-755 
problems of 736-752 
as private treaties__ 740-741 
International Petroleum Cartel, report by Federal Trade Commis- 
sion 765-779 
Iranian oil cartel (see also Iranian consortium) ___~ 299-301 
Oil cartel case (U.S. v. Standard Oil Co. of N. J. et al.) 271-272 
5, 736-747, 759 
_ and our foreign relations____. oro pperiemerneipiernenceipaniieineniameiai 695-696 
Opposition of American Farm Bureau 
Socialization, trend in Western Europe, cartels as cause of 
Standard Oil, Rubber, and the Cartel Question, article in Sunday 
Star, Washington, D. C 755-759 
Cease-and-desist order : 
under Capper-Volstead Act 1524, 1527 
under Celler Antimerger Act (§ 11) 
Celler, Hon. Emanuel, chairman, House Committee on Judiciary : 
Bills, antitrust, introduced in 84th Congress: 
H. R. 2115, advance approval of bank mergers________----_~- 266, 477, 
1847, 1863, 2175, 2187 
H. R. 3659, increase of penalties for violation of Sherman Act__ 2, 40, 
335, 374, 388, 577, 1842, 1952, 2055 
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Bills, antitrust—Continued Page 
H. R. 4954, government suit for damages, statute of limita- 
i tains nindsnaiemminte 2, 182-183, 294, 335, 509, 514-515 
H. R. 5948, bank mergers which may substantially lessen competi- 
Siena nictsanlnansncicsnicnainsumuntenaamnden ae 22, 159, 447, 2179, 2652 
H. R. 6404, treble-damage action, damages, amount taxable as in- 
CODD Oicner comme dsiseckhilerdecchartbeddtte DOLE A SS 
H. R. 6405, bank mergers, advance approval____ 266, 447, 1847, 1850, a 
Letter, March 16, 1955, to Hon. Ray M. Gidney on bank mergers_-__--_ 475 
Letter, May 5, 1955, to Hon. F. B. Lee, on sale of network by CAA to 
A. T. & T. and GOON: SIMON 5 hb tetera ne oa Oia seek mainte 351 
Letter, May 5, 1955, to Hon. Edmund F. Mansure on CAA sale of net- 
WOts 00k, oe ee VET, GION nh erences 2142 
Letter, May 12, 1955, to Hon. Herbert Brownell, Jr., for copies of 
opinion and agreements in re Iranian consortium_____-__--_----_-- 683 
Letter, May 16, 1955, to New York Times on editorial, Not All Giants. 1820 
Letter, May 25, 1955, to John Foster Dulles______---_.--_--_-------~- 1555 
Letter, May 27, 1955, to Price Waterhouse & Co. on their function in 
Pa Oh IR oan ee a ee a es 2190-2191 
Letter, May 31, 1955, to Hon. Herbert Brownell, Jr., on Bethlehem- 
is eS} ee eee 2197 


Letter, June 14, 1955, to Hon. Stanley N. Barnes on extension of anti- 
trust community provision of Defense Production Act___----_--_-_- 
Letter, June 4, 1955, to listed oil companies on dual distribution of 


branded motor fuels; replies received__.__.___ _-_--____--------- 2615-2630 
Letter, June 28, 1955, to John Foster Dulles__.__._________--_---_-_ 1555 
Letter, July 20, 1955, to Hon. John Foster Dulles on Iranian consor- 

I I rc ee ee ee 1561-1562 
Opening statement, strengthening of antitrust laws_______-____-_-__- 1-3 
Statement, May 26, 1955, on merger efforts by Bethlehem and Youngs- 

ae diate naira nis eonmengn Gp naqende oeemesediee es sien ae tala toe a 2197 

Celler Antimerger Act, 1950: 
I iii ihirtisiatatin un ee brnmeemeeds 83-86, 296, 2238-2242 
SUI O COUNI a fa ame ccencren near es Ssa-o comin 83—S4, 364 
PIII AON err crerserne ete oie oie ke ee ee 22, 84-86, 
159, 177-179, 242-246, 266-267, 447-448, 455, 2231 
RARE GODT RODS cp ctny tnmingcneeceniaceenenanhaece eterna 22, 159, 244, 
266-267, 447-448, 455, 1847, 1962, 2172, 2179-2180 
i a i tas cake nate at eee 1954-1955, 1963, 1964 
Complaints filed by Federal Trade Commission against offenders of___ 2310 
ef lt eit, pects rau atamrcioracee eget ata 8, 21, 283, 2498, 2503-2504 
Divestiture, inadequacy of section 11__.___._______--_____--~_-- 2508-2509 
Economic tests in determination of violation of_._.__________---__--_- 19-20 
PR as ic ctandernercmenmeme 81-84, 185, 190, 242-246, 1954, 2230, 2244 
Deanetion of (i. Rept. T1901, Sist Oeng.) ooo cnn np 26-37 
re enn eas euslinaiperemupereraneneas 2241 
eee 2 eens Or ec 2233 
i I: II aise co essen pptare eramannatin nig ae 853-4 
Guidepost for interpretation, per se rule as against rule of 

SII sas sa uinnpegss ob meaisvaloatnnmege serine mda te tet eae 2356-2357, 2443 
Interpretation of______- 9, 37-39, 179, 2119-2120, 2242, 2339, 2445, 2448-2451 
Intervention by Attorney General in FTC proceedings, section 11___ 364-365 
si I cers imaee einen ae 2303-2305 
ase Sune 2234-2235, 2238 
a0. Lamination on. @cauisition Of AsNGtH..—. oe ne nn neensee-a5ne 26 
Mergers, advance approval, amendment of act____---- 81-82, 177-179, 2251 
Opinion of act, National Association of Manufacturers_____---~_~- 1824-1826 
Paucity of proceedings under______-..._._.___________. 6, 7, 11-12, 85, 286 
Per se Constsmction discisset ._.oc.0-msenmennceenes 297, 2356-2357, 2443 
mee. Pree, WOO sone nine odecces teen eines iene 86 
Report on (H. Rept. 1191, 81st Cong., 1st sess.)__.___-_--_--_______- 26 
Retrospective application, discussed.............-- 297 
ry a aie os ek La i cette a os ci iS a ana tile 2231 
SIE IN is sass imerinmegenenen ctw erties = spaces oe a 13, 298, 


306, 505, 1966, 1967, 2118-2121, 2234-2238, 2244, 2260, 2356, 244 
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Celler Antimerger Act, 1950—Continued Page 
Standards: 
of Administration 83-84, 364 
of Legality_____-_- as ere ie ee ees hak te ste Slat ate Ieee de 2238 
as to Ownership monopoly and conspiracy 57, 306, 364 
for Violation of 19, 168, 214, 355, 454 
and Substantial lessening of competition 451-452, 462, 469, 2236-2238 
Test case, suggestions regarding 185, 190 
Weakening of, by interpretation 37-39, 179 
Celler-Kefauver Antimerger Act. (See Celler Antimerger Act, 1950.) 
Cement case—good faith defense. (See Trade Commission v. Cement 
Institute et al.) 
Cement industry, price fixing (see also Federal Trade Commission v. 
Cement Institute et al.) 658,659 
Chamber of Commerce of the United States, statement by Hoyt 
P. Steele . 1653-1691 
Charters. (See Corporations. ) 
Chase National Bank, merger with Bank of Manhattan Co 
160, 445, 1848, 1981-1985, 2019-2023 
Chemical Bank & Trust Co., merger with Corn Exchange Bank 
Cheney, Roy A., president, Underwear Institute, letter, June 7, 1955, to 
Hon. Emanuel Celler, with attached resolution 
Civil Aeronautics Act of 1938: 
Administration of 164, 187, 201 
Amendment of 199 
Bucher ama pntosopiy =~ — 3. 2535-2536, 2560-2562 
“Grandfather” clause 163, 288-289 
Prevention of monopoly, merely part of criteria 198, 392 
Civil Aeronautics Administration : 
Sale of network to A. T. & T. and Western Union 351, 1652, 2142 
Surplus property disposal 351, 1652, 2142 
Civil Aeronautics Board: 
Activities relative to antitrust actions__________________ sitesi aie 40 
Administration of Civil Aeronautics Act 176, 187 
Noncertificated carriers, practices as to .__-. 20651-2052 
Regulation of air traffic, anticompetitive policies__._..c._.___ 288-290, 2536 
CONE TEReer ee nee rn en cane wk penne eee coal 506-508 
Classified documents: 
International petroleum cartel, trial 736-747, 759, 763-765 
Iranian consortium 1555-1560 
TRO eee Cane ae SO i oe ee 1961 
Clayton Act (see also under specific phrases) : 
Section 2. (See Robinson-Patman Act.) 
Section 3. Exclusive dealing contracts and tie-in sales. (See also 
Exclusive dealing) : 
“Actual foreclosure” test 306 
Amendment proposed by gasoline retailers, against capricious 
lease cancellation 626 
Section 4, treble damages. (See Treble-damage suits. ) 
Section 5, amendment, judicial discretion as to consent decrees 294 
Section 6, provisions enlarged and clarified by Capper-Volstead Act_. 152 
Section 7. (See Celler Antimerger Act, 1950.) 
section G, interfocking directorates... 80-81 
Section 11. (See Celler Antimerger Act.) 
Failures of 126-129 
Inconsistency between Federal Trade Commission Act and Clayton 
Act 105-106 
1948-1952 
13, 306 
_ Substantial market test 355-356 
Clearance procedure. (See Justice, Department of—merger clearance 
procedure. ) 
Cleveland Cliffs Corp., stockholding interests in Youngstown Steel Co_ 57, 178, 282 
Coburn, Royal L., general counsel, Federal Deposit Insurance Corpora- 
hon, statement 2185-2188 
2297 
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Colonial Airlines, merger with Eastern Airlines___.._-_--------------.__ 164 
Commerce, restraint’ by oil cartel. nn ee na heer ee 746-747 
Commerce, Department of, Blue Ribbon Committee____.------.---.--~__ 64 
Commerce, Secretary of, business advisory committees and councils, 
0 i no eh eae be nn Ee A a etl. 63-44 
Commissions, brokerage. (See Brokerage allowances.) 
Commissions, regulatory (See Regulatory agencies, ) 
Committee on Study of the Growth of the Monopoly Power_~-~--~-~-_-~_ 191 
Communism, Iranian Government’s vulnerability to, as reason for Iranian 
COMBIIEIIIA S63). hatin ieiad)- led S— ath hn ead Serenetienep 1556 
Competition : 
AirstreGie INGA vis wad = es ak ca ee bh etiodineh-<eeteed 2539-2544 
Coalescence of Legal and Economie Concepts of Competition... 2511-251) 
Contradiction between Sherman Act and interpretation of Robinson- 
SPURSROLTS SPT WORT CIID ee OE lacs acslacieatastsehaneateeanieliboliags 1833 
Economie indicia of. (See Brownell Report.) 
Free entry of mew’ GRROTINIIONS 26.66 sh eer ir erent 2038 
neat Government pegtieri0n.. ne nn- 2135 
Imperfect. (See this title—Monopolistic. ) 
Intary, to indi vidnal Commer ti ees nncps ent meegh cape pensaam 307, 22% 
ERTS natIONAal FEStTiCtion Ofisitestsnes eee hie oer sretint- denned 684 
Suen Oe So a a Se ee eee 1788-178 
Lessening of competition though not creating monopoly____---~--- 627, 668 
Beers $COnpErCION 8 i ween A ean ee eat 2217-222 
ON an Son OO oo on oe eee $11, 312, 315-318, 325, 179 
ee RN a a a i crcl se in iet isis nies ccmpae nea tana ee ere 2215 


Gis REPS COMME E NEO ia hs Sed deli pe ee bs ee 08a 
Substantial lessening of. (See Substantial lessening of competition. ) 
Competitive injury. (See Price discrimination. ) 
Comptroller of Currency, and bank mergers___--.----_----~---------~~. 22 3 
161, 267-268, 458, 492-494, 1846, 188 
Concentration : 


OE Saniras in New York Oy; «sts ccdennnesasndieee} denwaesnde 1992-201 
of economic control, failure of Brownell Report to deal with -_---- 6-7, 150 
Of /SCOMRENNC - POWO? gnc ecto ha ays tide nndiee “nae 4bn-bipeeedben BL 
as concentration of political power__._-..-_.-.....-------~- 2036-20 
in Bowring ineustery q ..--. 6 osc ct ctusancaneeneee tes 2080 
C6 ARON. aol i en oo En a de edeeeneiek 496-509, 1780, 1812, 205 
RO CPIENTIOn OF MRONODOET 6 5 ie Cccmncccccsapebemetio wae 1655, 166 
legislation to break down, discussion_-------_-__.----~ 1859, 2308-251 
in manufacturing, report, by Federal Trade Commission_______-----~- 228i 
Congress : 
Responsibility for failure of antitrust laws__..______-_-____________-_ 1 
Transfer of legislative powers to Executive______---_________-__-_ 166-16 
Congress of Industrial Organizations: 
SRORRUE SED Ab Fi OR Aik dean lanencsnbaapaasaaaeteiche I 
Statement by Arthur Goldberg... <..— <== secigetiesescsewad 2143-21% 
Conscious parallelism__....---..-_-_- 312, 1803, 1832-1833, 2219, 2509-2510, 26% 
GeRBMR COCO ilhk sk ccsctis is ek ea deuaks 294, 299, 302, 340, 344, 403, 1804, 224 
Consent orders, Federal Trade Commission__._....__-_____ 2350-2356, 2364-238 


Conspiracy : 
Conscious parallelism in pricing, as evidence of. (See Conscious 
parallelism. ) 


Berwontal eareements, price Ating....... 2.2 kc 184 
Implied : 
meus wy rmierets Ovemeee ai. oe. SU Sc cciececncccosens 15-18, 215, 0 
‘aunconversational understandings” .... ~~... snc nndmemeno~- a 
Intracorporate conspiracy doctrine__......._-...---~.--....--.--- 186 
EE OO: 125 Obs leccendnawat canckuncandemtiutbedseaee 57, 306, dH 
Consumers Cooperative Association: 
se teres a: I ig os cise snes a edhe iit 
Membership in International Cooperative Petroleum Association_.——- 18 
Continental Oil Co.: Letter on distribution of branded motor fuels____-_- 263 
Cook, Hon. H. Barl, Chairman, Board of Directors, Federal Deposit In- 
surance Corporation, SLATOIIGIG. 6.5 a ecccn se denie nen tiwhants ines 2181-21* 


Cooperative League of United States, statement by Jerry Voorhis____ 1536-1% 
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Cooperatives : 

Agricultural. (See Agricultural cooperatives.) 

Encouragement of : te _.. 1548-1549 

Ruled out of Iranian consortium —_-_-— ~~~ ae ‘ 703-704 

Rural electrification, as defense against monopoly - ‘ 1538 

in Scandinavia, success of : ; ; . 1538 
Copper industry and national economic planning-_-~~~~~~- 
Copyright > 

Study of copyright system recommended___ 


Corn Exe hes Bank, merger with Chemical Bank & Trust Co__-_--~~~- 
Corn Products Co. v. Federal Trade Commission (324 U. 8S. 726), good 
faith defense 135-136 
Corporations : 
and Civil rights a 506—508 
Federal licensing proposed 1549 
Industrial expansion of giant corporations____- ae 62 
Fee ere Pa iiss aniccaressecivinsiihbiontiinsinstoasninasneeli 80-81, 1960, 2134 
Large, effect on Americ an economy 495-509 


Mer ger. (See Sienan , 
Ownership monopoly 58, 306, 364 
Percentage distribution of corporate incomes__-__~- 1597 
State chartered, in interstate and foreign commerce 170-172 
Taxation : 
Capital-gains tax on merger suggested 
Capital-gains tax on sales, as incentive to mergers_____-___-__~- 107 
Deduction of rent 6f leased plants built from proceeds of munici- 
TOL DOG SNCS... hice otitis eid 52 
Income, specific exemptions, more graduation of tax, proposals... 1548 
TI TI NOE TI ci ncccesteieciriciitennnedaiiaaeaies 52 
Cost defense. (See Price discrimination. ) 
Cost differential. (See Quantity limits proviso). 
Courts : 
Antimonopoly court proposed 79, 107-108 
Federal judiciary, not versed in antitrust legislation 411 
Inability of Federal courts to handle most antitrust suits___..._____ 78 
Interpretation of Celler Antimerger Act application of per se rule, 
Benrus-Hamilton Watch case 2445 
STIs CI icin ie ecient stein tec ntsc egal eas ee 2313 
Monopoly, conspiratorial ownership under Sherman Act, treatment of_ 57 
Robinson-Patman Act, interpretations as weakening act 185, 633-637 
Supreme Court, decisions not following congressional intent 
Reversal of certain decisions recommended 
Usurpation of congressional authority 
Cowden, Howard A., president, Consumers Cooperative Association, letter, 
May 18, 1955, to Hon. Emanuel Celler, enclosing page of membership 
paper 703 
Crevier, R. G., letter, April 26, 1955, to Hon. John W. McCormack on 
Brownell Report 
Criminal penalties, section 3, Robinson-Patman Act 
185, 190, 671, 1743, 1751, 1756, 2255, 2661 
Criminal prosecutions, types listed 345 
Crown-Zellerbach, offender under Celler Antimerger Act__ 2310-2312, 2451-2452 
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Dairy products (see also Milk): area restriction on sale of 
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